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Preface

The International Islamic University Islamabad provides academic services to
men and women through separate campuses for each segment. The Faculty of
Shariah & Law was established in Quaid-e-Azam University Islamabad in 1979
but subsequently incorporated into Islamic University Islamabad in 1980.
Currently, almost two thousand students are enrolled in different programs of
the Faculty of Shariah & Law and IIUI has the largest full time law faculty in
Pakistan. The Faculty of Shariah & Law enjoys a respectable position among the
reputed Law School/Law Faculties of reputed universities of South Asia. The
Faculty offers programmes of study leading to the degrees of Doctors of
Philosophy in Shariah, Doctors of Philosophy in Law, LL.M in Corporate Law,
LL.M in International Law, LL.M in International Trade Law, LL.M in Human
Rights Law, MS Human Rights, LL.M in Shariah (Islamic Law & Jurisprudence),
MS Shariah, MS / LL.M Islamic Commercial Law, MS / LL.M Muslim Family
Law, LL.B Shariah & Law and LL.B Three Years.

The Faculty of Shariah and Law is a unique centre of learning in South Asia
which provides good quality education of Law, Shariah, Jurisprudence and Figh
under the supervision of highly qualified teachers. This is the only Law Faculty
which has twenty four academicians holding PhDs in various fields of Shariah &
Law; most of them obtained their degrees of doctorates from the leading
universities of the world. The faculty has prominent place in the academic world
as distinguished scholars from foreign universities such as Al-Azhar and Cairo
come to teach here. The Faculty provides good academic environment in which
students can pursue their studies of Law and Shariah under the supervision of
well qualified, dynamic and research oriented scholars who come from various
parts of the world and constitute a strong faculty.

Besides, being the only institution in the country which offers a largest range of
under and post grade programs in legal studies, the faculty puts ample emphasis
on the Legal Research. It launched Islamabad Law Review (earlier in 2000) with
a focus on the comparative research on Shariah and Common Law. The Law
Review is a high quality open access peer reviewed Quarterly Research Journal of
the Faculty of Shariah & Law, International Islamic University Islamabad. A
worldly renowned author and publicist on Islamic Law, Prof. Imran Ahsan Khan
Nyazee was pioneering editor of the journal. For few years ILR was unable to
catch it regular frequency and had gathered a lot of backlog.

The Faculty is grateful to Arizona State University for undertaking to uplift
Islamabad Law Review. The Department of Law has recently executed a project -
Legal Education Support Program in Pakistan- in collaboration with Sandra
O’Connor College of Law at Arizona State University, USA. Besides,
establishment of Law Clinic and introduction of Legal Writing and research
Course, the issue in hand of ILR is published under the project grant.

Assistant Editor, ILR
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Legal Application of Restorative Justice: An
Introduction in the Discipline of Legal Education

Ilam Khan"

Abstract
Restorative justice (R]) is a type of transitional justice used as an
alternative dispute resolution (ADR) tool that gives justice to all parties of
a conflict without involving formal judiciary of the state. In Pakistan, there
are alternative dispute resolution methods functioning i.e. Jarga,
Panchayat etc. but they are not formally recognized in legal system of the
state. Employment of restorative justice by the judiciary will save time and
resources of the judiciary as well as of the state. This will further reduce
burden of the cases over the judiciary of the country. This restorative justice
approach to conflict resolution is needed to be included in legal education of
the country to understand its utilities and usage. This paper envisages that
how restorative justice could be included in legal education? How the
traditional conflict resolution approaches could be made attune with
restorative justice that could be used in formal judicial system in the
country? The research is limited to apply Pashtiinwali , Pashtin code of
living, and further trying to theoretically and practically understand
restorative justice and Pashtiinwali .

Key words: legal education, restorative justice, Pashtiunwali, alternative
dispute resolution.

1. Introduction

The management and dealing with the consequences of
conflicts have an old history? and thus restorative justice (R]) as
old as the history of conflicts and subsisted in different forms and

* Ilam Khan, The author, is a PhD scholar at department of Peace and Conflict
Studies in Center for International Peace and Stability (CIPS) at National
University of Sciences and Technology (NUST). He can be accessed at:
ilam274pcips@nipcons.nust.edu.pk.

The Initial draft of this paper was [resented to a two-day international conference
organized by Department of Law of International Islamic University Islamabad
(ITUI) on “Legal Education in Pakistan” held on 27-28 March, 2019. In this work
some interviewers were not willing to mention their names. Therefore they have
been anonymized as ‘Respondent # 1, 2.

1 P. Pantev, “Introduction: Conceptual and Terminology Issues of Post-Conflict
Rehabilitation,” in Jean-Jacques de Dardel, Gustav Gustenau and Palmen Pantev,
Post  Conflict Rehabilitation: Lessosn from South East Europe and Strategic
Consequences For the Euro-Atlantic Community (Vienna: National Defence
Academy and Bureau for Security Policy at the Austrian Ministry of Defence,
2006), 5-24.
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processes in the course of law.2 This paper focuses on its current
implications in post-conflict scenarios as an example to
understand the phenomenon and only focuses on victims and
offenders to reintegrate them into society. This is a bottom-up
approach in which the community is involved in the process of
conflict management and resolution. In the process, victim,
offender and the community are sit together to reach out an
agreement for the offender to repair the harm caused by the
offender, resultantly, encouraging their reintegration. The process
provides opportunity for the victim and offender to express their
views amenably, thus gives them respect and empowerment. This
informal criminal justice process also benefits state judiciary by
saving time and resources. Lastly, most importantly from the
perspective of this work, it enables community, victims and
offenders to have direct role in negotiation and reintegration
processes. In restorative justice the offender is encouraged to
accept his offense and compensate the victims through apology or
any other means as in this process both the offender and victims
are brought together for negotiations and settlements that provide

maximum satisfaction to victims and offenders accountability.3

There are many successive stories of conflict management
and resolution around the world through indigenous ways but
they are not given its due value in formal judiciary system.
Despite increasing westernization of the world and its formal and
rational-legal approaches to conflict management indigenous
traditions are not only relevant but most suited in many cases.*
Professionals of peace and conflict have realized that peace
endured and settlement lasts when parties involve in the process
of conflict resolution and own it.> In restorative justice, the
participants are from the community and, hence, they own it.

2 Sam Garkawe, “Restorative Justice from the Perspective of Crime Victims”:
Retrieved July 13, 2016, from Australian Legal Information Institute, see:
http:/ /www.austlii.edu.au/au/journals/QUTLaw]1/1999/4.pdf , Last access at
July 27, 2017.

3 Ibid.,

4 Akanmu G. Adebayo, J. J. Benjamin and B. Lundy, Indigenous Conflict
Management Strategies; Global Perspective, (Maryland: Lexington Books, 2014).

5 Ibid.,


http://www.austlii.edu.au/au/journals/QUTLawJl/1999/4.pdf
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This paper seeks answer to the questions that what are the
relationships between indigenous institutions and formal legal
institutions? How the indigenous ways could best be made to
make them use for the future rehabilitation and reintegration
process of victims and offenders? And, lastly, how this paper
contributes to the fields of legal studies and peace and conflict
studies? This paper, first, discusses theoretical understanding of
restorative justice and then incorporates Pashtunwali which is a
code of conduct of Pashtan. Pashtinwali is a traditional code that
is used to resolve all individual, communal as well as intra and
inter-tribal conflicts. The paper is further reduced to discuss
rehabilitation and reintegration of victims and offenders as an
example for better explanation of the concepts of restorative
justice and Pashtinwali.

2. Why Community Based Approach?

The community-based approach is likely to be successful in
societies where the traditional norms and values are respected
and followed. This approach is easily managed by the community
members with less economic and resource expenditure.
Rehabilitation and reintegration have been taken as examples to
understand restorative justice and Pashtinwali. Rehabilitation and
reintegration are also considered part of transitional justice in
which the victims and offenders are provided justice to address
their grievances. The practitioners and academicians of legal and
peace and conflict studies are also favoring these traditional
approaches for providing justice and punishment.®

This study is focusing on individual and community. The
term ‘community” in this work means the people living in a
specific geographical location with similar norms, values,
language and identity. This is a simple definition and will not go
into deeper detail but to specify a frame of reference for this work.
The community in itself is a conflicting concept among the
practitioners and academicians of peace and conflict studies. The

6 W. Lambourne, “Transitional Justice and Peacebuilding after Mass Violence”.
International Journal of Transitional Justice, 3: 1 (2009): 28-48.
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latter have variation of meanings for community.” Basia Spalek
(2012) defined “Community as a concept that encompasses both
individual and group identities and dynamics that are influencing
and being influenced by these. Community might be taken as a
space of belonging, consisting of one or more of a combination of
geographical, imaginative, emotional, political and other ties”.8
Thus, community is a space where individual and group identities
are influenced, felt, expressed and contested.

Criminals are people from the society and without involving
the community, the process of their rehabilitation and
reintegration will not give fruitful results. The state institutions
should first seek the policy of ‘winning hearts and minds’ of the
community as this strategy is always adopted by the criminals too
who need to strengthen their feet in community.® The state
institutions have to break the bond between society and criminals
as there are enough number of sympathizers and followers of
criminals’ narratives within the society. Since, the criminals are
part of the community and they will have to go back to their
respective community so the community-based approach to
rehabilitation and reintegration become essential.

The debates on failed reintegration revolve around the
question of whether attention to reintegration should be given
primarily to individual ex-criminals who pose threat to the
security or to the society as a whole or to both simultaneously.10
This debate concluded that both individual and community
reintegration is imperative for peace-building and development in
post-conflict societies.! Because in any conflict, both individual
and community equally suffer and there is need to address
grievances of both. An ongoing project of World Bank (WB) is
focusing on reintegration of individual ex-combatants in Central
African Republic and gives the argument that individual

7 B. Spalek, Counter-Terrorism: Community-Based Approaches to Preventing Terror
Crime, (London: Palgrave Macmillan, 2012).

8 Ihid., p.29.

9 Ibid., p.32.

10 QOluwatoyin Oluwaniyi, The Challenges of Reintegration in Post-conflict
Peacebuilding: the Case of Nigeria's Niger Delta Region, (New York: Social Sceince
Research Council (SSRC), 2018).

11 Ibid.,
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reintegration reduces threat to overall security of society.:
However, the countries that prioritize individual ex-criminal over
whole community come up with a failed reintegration because the
community gets disappointed by the way the ex-criminals are
privileged over community (views of majority respondents during
field interviews in Swat). One, community is not taken into
confidence which harbors misgiving towards acceptance of the ex-
criminals back into the society and less attention is given to the
overall society, social issue and revitalization of social capital.’?
Such societies who prioritize individuals over community in
reintegration give forth gangs and criminal groups who get
involved in crimes, kidnapping, drugs trafficking and illicit
weapons as in Angola, DRC and Liberia.’* Oluwaniyi (2018)
confesses that the approach in which individual and community
are reintegrated have been successfully applied in Niger Delta,
where the ex-criminals passed through proper rehabilitation and
then the process of reconciliation between the community and ex-
combatants which is followed by a community development

program for ex-criminals.

The “greatest resource for sustaining peace in-long run” is
rooted in the culture of local people.’> Barry Buzan (2003) added
to the utility of conflict management through indigenous way as,
in contemporary conflicts the state is referent object but scholars
agreed that all the conflicts arise from within the society. Keeping
the society in focus and as a referent object, the conflicts should be
managed through indigenous ways.l6 Despite increasing
westernization of the world and its formal and rational-legal
approaches to conflict management, indigenous values are not
only relevant but most suitable in many cases.l” Resolving

12 World Bank, Reintegration of Ex-combatants Project, (Washington DC:
unpublished, 2018).

13 Oluwaniyi, The Challenges.

14 Tbid.

15 John Paul Leaderach, Sustainable Peace in Divided Societies (Washington DC:
USIP, 1997).

16 Barry Buzan, and Ole Waever, Regions and Powers: The Structure of International
Security (London: Cambridge University Press, 2003).

17 Akanmu G. Adebayo, J. J. Benjamin and B. Lundy, Indigenous Conflict
Management Stratigies.
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conflicts and other post-conflict issues through indigenous ways
are encouraged by the United Nations (UN) as in most of the
countries, the people have been dissatisfied and frustrated by the
formal judiciary or justice system and, consequently, they appeal
for the customary or traditional practices of justice to deal with the
crime and disorder in society. Restorative justice offers some
welcoming means of resolving disputes and other post conflict
issues.!8

3. The Theory of Restorative Justice

The management and dealing with the consequences of
conflict is having a long history!® and thus restorative justice is as
old as the history of conflicts and subsisted in different forms and
processes in the course of law.20 Restorative justice subsisted
throughout history. It is a complex term and cannot be defined
precisely with a singular definition. Although, scholars and
professionals have tried to give a definition which could nearly
explain the term. A simplified definition of restorative justice
drawn by the United Nations is, “any program that uses
restorative processes and seeks to achieve restorative outcomes”.2!
But this is still ambiguous and does not clarify the implication of
the term properly. Tony Marshall (1999) defined restorative justice
as it, “is a process whereby all the parties with a stake in a
particular offense come together to resolve how to deal with the
aftermath of the offense and its implications for the future”.22 John
Braithwaite (2003) had given very short but a comprehensive
definition of the term as “restoring the balance between victims,
offenders and the community”.2? These definitions clarify the
actual meaning and purpose of restorative justice which reveals

18 United Nations, “Integrated DDR Standards”, (Washington: 2006).

19 Pante, Introduction:, 2006.

20 Sam Garkawe, “Restorative Justice from the Perspective of Crime Victims”,
1999, Retrieved July 13, 2016, from Australian Legal Information Institute:
http:/ /www.austlii.edu.au/au/journals/QUTLaw]1/1999/4.pdf. Last access at: ,
July 27, 2017.

21 United Nations, Integrated DDR Standards, 2006.

2 Tony F. Marshall, Restorative Justice: An Overview, Research Development and
Statistics Directorate, Home Office, (London: Crown Publishers, 1999).

2 Braithwaite, J., “Restorative Justice: Theories and Worries”, Australia: The
United Nations Asia and Far East Institute (UNAFI) for the Prevention of Crime
and the Treatment of Offenders (UNAFEI), 2003.
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that there must be two parties; victim and offender in the
negotiation process in the presence of the members of the
community to find a way to heal grievances of both victim and
offender. The community members are playing here a vital role
which will be discussed in later on.

3.1. History of Restorative Justice

The present rehabilitation centers around the world are
actually the reformative centers, initiated in 19t century, in which
the state called the reformatory to rehabilitate the offenders in a
semi-military regime.2* The reformatories introduced educational
and vocational trainings and the prisoners could be released
earlier on their conduct. The reformatories also introduced
classification of the prisoners.?> In Swat Valley, a district of
Pakistan, this reformatory strategy is intake in rehabilitation
centers. The centers are providing educational and vocational
trainings as well as the prisoners have been divided into hard-core
and soft-core; that is, classification. But, Campbell (2005) adds that
later on, the reformatories advocated punishment for prisoners
and ultimately, retribution re-emerged.

The second concept, restorative Justice, evolved in 1970s to
correct some weaknesses in criminal law in formal legal system,
based on retributive justice for the rehabilitation of criminals to
reintegrate them into the society. Currently, there are numerous
rehabilitation programs running around the world but restorative
justice is wider in its scope than criminal law.20 The advocates of
RJ are of the view that formal-legal system is mainly concerned
with the offender and neglects the victim.2? On the contrary,
restorative justice engages all parties in the processes; i.e. victim,

24 Campbell, K. M., Rehabilitation Theory, (M. Bosworth, Encyclopedia of Prisons and
Correctional Facilities), (Thousand Oaks: Sage Publications, 2005), pp. 831-834.

2% Ibid.,

26 Howard Zehr, , “Restorative Justice; What's That?”, (October 22, 2009),
Retrieved July 13, 2016, from International Institue for Restorative Practices:
http:/ /www iirp.edu/article_detail. php?article_id=NjMx. Last access at , July
28,2017

27 O'Hara, E. A. & Robbins, M. M., “Using criminal punishment to serve both
victim and social needs”, Law and Contemporary Problems, 72 (02), 2009, pp.199-
217.
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offender and community. Evidences suggest that restorative
justice empowers the victims, offenders of an offense in the
presence of communities to engage in the processes and to
formulate public response to the offense. This process strengthens
public trust over justice system and may reduce even re-offense
rate.?8 Usually, the restorative justice processes are conducted as
conferences.

“Disrespect begets disrespect”, says Howard Zehr (1995).2
Restorative conferences provide respect not only to the victims
but to the offenders too. In these conferences the nuclear family of
the offender is also present so that an offender may not feel
himself unaided. In isolation he might feel shame over his actions
and may not wish to rejoin his community. The restorative
conferences give maximum opportunity to an offender to express
his views and explanations of the crime he has done. This process
gives respect to offender; ultimately, empowering him by not
excluding him in the negotiation process. He has not been ignored
on the basis of wealth, race or sex. This empowerment to the
criminal as well as to the victim makes them responsible persons
and they will try to resolve the issue in a constructive manner.3
This is also an indicator for success of R] that the process is owned
by the parties.

There are several examples around the world where criminal
law is replaced with restorative justice. Majority of the countries
are trying to make restorative justice processes a formal procedure
dealing with criminals. Formally, first New Zealand set up the
state-run victim compensation fund in 1963, then the United
States initiated her first compensation program in California in
196531 The program was further extended to most of the

28 Zvi D. Gabbay, “Justifying Restorative Justice: A Theoretical Justification for
the Use of Restorative Justice Practices”, (2005), Retrieved July 18, 2016, from
International Institute of Restorative Practices:

http:/ /www.iirp.edu/ pdf/justifyingrj.pdf last access at: , July 28, 2017

29 Zehr, H., “Restorative Justice, October 22, 2009.

30 Maivel Rodriguez Lopez, Eleni Andreouli, Caroline Howarth, “From ex-
combatants to citizens: connecting everyday citizenship and social reintegration
in Colombia”, Journal of Social and Political Psychology, 3 (2), 2015.

31 Bright, C., “Victims Compensation Fund”, Retrieved June 20, 2018, from
Center for Justice and Reconciliation, (2018).

http:/ /restorativejustice.org/restorative-justice/about-restorative-


http://www.iirp.edu/pdf/justifyingrj.pdf
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European countries including, the Netherland, Austria, Denmark,
Sweden, Germany, Ireland, France, the United Kingdom and
Norway.?2 In Australia, the Canberra and the North NSW Youth
Conferences are found more successful where the victims and
offenders found more time to express and share their views than
in prisons (Lopez, et.al, 2015 and Garkawe, 1999).33

In Africa and Asia, the Sierra Leonean Truth and
Reconciliation Commission (TRC) (in 2003), the Peruvian TRC (in
2003), and the Commission for Reception, Truth and
Reconciliation in East Timor (in 2005) were authorized to find the
root causes and legacies of the conflicts and their works were
specified to peace building and post conflict rehabilitation.3
Currently, most of the countries have shifted their attention to a
more participatory approach to rehabilitation and reintegration by
admitting the deficiencies of paternalistic® reintegration programs
which include the Democratic Republic of Congo, the Philippines,
and Colombia.?¢ These participatory approaches guarantee the
engagement of ex-combatants or ex-criminals, receptive
communities’ members, local and national stakeholders; such as,
elders and religious figures.3”

3.2. Restorative Processes

Restorative process is defined by United Nations (2006, p-9)
as, “any process in which the victim and the offender, and where
appropriate, any other individuals or community members
affected by a crime, participate together actively in the resolution
of matters arising from the crime, generally with the help of a

justice/tutorial-intro-to-restorative-justice/lesson-3-programs/ victim-
compensation-fund/. Last access at: , July 23, 2017

32 Ibid.,

3 Rodriguez Lépez, Maivel, Andreouli, Eleni and Howarth, Caroline, From ex-
combatants, 2015 and Sam Garkawe, “Restorative Justice from the, 2015.

34 Rebekka Friedman, Transitional Justice and Conflict Transformation in Post-War
Societies: Practical and Ethical Implications, (London: King’s College London, 2013).
% The system, principle, or practice of managing or governing individuals in the
manner of a father dealing benevolently and often intrusively with his children.
3% Lopez, Rodriguez, Maivel, Andreouli, Eleni and Howarth, Caroline, From ex-
combatants, 2015.

37 Buxton, J., Reintegration and Long-term development: Linkages and Challenges,
(Bradford: University of Bradford, 2008).
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facilitator” .3 The other community members mean nuclear
relatives of the victims and offenders, friends and elders.
Braithwaite (2003) has given a comprehensive definition to the
restorative process as;

Restorative justice conferences work by inviting victims
and supporters (usually family supporters) of the victim to meet
with the offender and the people who care most about the
offender and most enjoy the offender’s respect (usually
including both the nuclear and extended family, but not
limited to them). Within this negotiation, the consequences of
the crime, drawing out the feelings of those who have been
harmed. Then they discuss how that harm might be repaired
and any step that should be taken to prevent reoffending.?

Restorative justice is seen theoretical when it comes to its
practical application. Most of the stakeholders are of the view that
if an offender could not be compensated then restorative justice
for rehabilitation and reintegration will not be successful.40
Implementation of restorative justice might be difficult in the
countries where indigenous society or traditional laws are hardly
followed. But, in Pashtin society people still follow their
traditional laws: norms and values and, therefore, restorative
justice could be utilized as it involves the community.
Involvement of the community in post-conflict rehabilitation and
reintegration is like the vertebral column that sustains social,
economic and political aspects of the society.#! Nearly, all Pashttn
follow Pashtunwali and, therefore, this is not surprising by
bringing Pashtunwali and R] together and to make them according
to modern legal system. Most of the principles of restorative
justice are found similar to that of Pashtinwali . Howard Zehr
(2009), Professor of Restorative Justice, pointed out three main
principles of restorative justice; restoration, accountability and
engagement; i) repair the damage caused by the offender
(restoration); ii) encourages proper responsibility for addressing

38 United Nations, Integrated DDR Standards, 2006, p.6.

39 Braithwaite, Restorative Justice: Theories, 2003.

40 Anwer Anjum, in-person interview, Mingora, July 25, 2017

41 Lopez, Rodriguez, Maivel, Andreouli, Eleni and Howarth, Caroline, From ex-
combatants, 2015.
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needs and repairing the harm (accountability); iii) involvement of
the victims including the community in restorative process
(engagement).2

3.3. Reparation and Compensation in Restorative Justice in
the Context of Pashtiin society

The consent of both parties is necessary to bring them to
negotiations or conferences.** The agreement when concludes may
“include reparation, restitution and community services, the
purpose of community services, to fulfill the individual and
collective needs and responsibilities of the parties, achieving
reintegration of the victims and offenders” .44

Reparation as apology.— Apology is one the basic tenets of
restorative justice. Before entering to negotiations, both the parties
have already consented that victim will give pardon and offender
believes that he will be apologized.

Monetary Restitution. — Monetary restitution has remained
the popular culture of restorative justice. The offender will pay
money for the harm he has inflicted, either in cash or any other
form, as decided in negotiations, to the victim.

Reparation as  Community  Services.—During  the
negotiations if it is decided that offender will do community
services or will provide services to the victim then this penalty is
awarded to the offender in case the offender is unable to restitute
the victim.

Compensation by the State.—Compensation by the state to

the victims and offenders has been adopted by most of the

42 Zehr, Restorative Justice;, October 22, 2009.

4 Zvi D. Gabbay, “Justifying Restorative Justice: A Theoretical Justification for
the Use of Restorative Justice Practices”, (2005), Retrieved July 18, 2016, from
International Institute of Restorative Practices:
http:/ /www iirp.edu/pdf/justifyingrj.pdf Last access at: July 23, 2017.

44 Nations, United, Handbook on Restorative Justice Program, (New York: United
Nations, 2006).
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countries around the world.#5 They have established different
institutions and arranging conferences for restorative justice. It is
responsibility of modern nation states that it should care about its
citizens. The state is for the individual, as liberals say, and should
do whatever citizens feel feasible. The purpose of rehabilitation in
prisons is to assist the ex-criminals in rehabilitation. Similarly, the
state should assist the offender to compensate the victims for the
harm done by the offender.

Pakistan is already assisting the victims for their losses in the
conflict. State is receiving assistance from international
community and donors and it further distributes that assistance
among the victims in the form of aid. Now, if the state wants to
strengthen restorative justice’ then the state should encourage it
and compensate the victims as decided during ‘restorative-
Jarga’'#. There should be formulation of policy and allocation of
special ‘compensation fund” through which the government
compensate the victims and offenders of conflicts. The policy
should clearly mention the eligibility on the basis of the nature of
the conflict.#” The communal conflict should not be included in
this compensation fund. Through this fund, the government will
compensate the economic, social and political losses of the victims
as well as of offenders.

4. Pashtiinwali and Restorative Justice

Pashtiunwali is the Pashtin way of life. It is an umbrella term,
covering all codes and values of Pashtiin culture in it. The most
relevant codes of Pashtunwali with restorative justice are; Jarga,
Nanawati, Khushamanda, and Lashkar or Salweshti,

Jarga; as defined by Gohar (2014) “is community-based fact-
finding and it acts like a modern jury. It intervenes to halt
violence, identify the issues, and resolve them through mediation

4 Bright, C., Victims Compensation Fund, Garkawe, S., Restorative Justice and
Friedman, R., Transitional Justice and Conflict.

46 The term used in this paper when restorative justice process is adopted in
traditional Jarga system.

47 Fazal Saeed, in-person interview, Islamabad, June 23, 2017.
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or arbitration and further works for reconciliation and
rehabilitation” 8 There are different types of Jarga but the working
principles are same. Jarga is usually called at the consent of both
parties and parties are present in the processes. Jarga listens to the
claims of both parties and then in the light of Pashtiin codes, they
decide accordingly. Same in the process of restorative justice in
which the parties and the community sit together to resolve the
conflict and rehabilitate the victim and offender. Usually, the Jarga
members are from the same area (from vicinity of victim and
offender) but may be called from other areas and tribes too. The
only difference in restorative conference and Jarga is that in the
former, the parties to the conflict come to an agreement while
there is, simultaneously, arbitration and mediation in Jarga.

4.1. Formation of Restorative- Jarga:

Traditional Jarga is formed by the elders of the village or
tribe. Constituting a Jarga in restorative justice should follow the
procedure as; Jarga must include members of the community
(village); one member from the nuclear family of ex-combatant,
Mullah/Imam of the mosque of that village, Nazim of the area or
village councilor, a police officer of the respective police station,
members of the nuclear families of victim as well as of offender,
and other two or three elders of the community.# This body
should be named with either modern name ‘committee” or with
traditional name ‘Jarga” or with the name, as described by John P.
Leaderach (1997), ‘peace constituency’.®® But, if it is called
‘Restorative-Jarga’ this will represent the actual meaning of this
body.

This committee (Restorative-Jarga) will investigate the ex-
combatant that how much that person was involved in
offense/crime, what losses he has done to a family, community or
state. This Jarga will decide that in which category (white, black
and grey) the ex-combatant should fall and how to compensate or

4 Hassan M. Yousudzai & Ali Gohar, Jirga: An Indigenous Institution for
Peacebuilding in the Pukhtoon Belt of Pakistan and Afghanistan, ( J. J. Akanmu G.
Adebayo, Indigenous Conflict Management Strategies), p. 183-193.

“Fayaz Zafar, in-person interview, Mingora, July 25, 2017.

50 Leaderach, Sustainable Peace.
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punish this ex-combatant. This restorative-Jarga better knows the
grievances of ex-combatant as well as the crime he had done as
these are the members of his community.5!

The logic behind recruiting the above members of the
community in Restorative-Jarga is that the family member of ex-
combatant are necessarily to be taken on board so that he is not
discriminated and his grievances are listened to and fully
addressed by the community. Imam of the village draws
enormous respect and his sayings are valued in Pashtiin society
and he is well aware of the community. Therefore, his presence is
mandatory. His presence is also necessary if “restorative-Jarga”
needs religious guidance and reference in some cases. The
presence of a police officer is required just to execute the decision
taken by the Jarga as well as a witness that the ex-combatant is
rehabilitated. The other members are necessary to satisfy the
community that the offender is punished by the community.

The procedure in a Jarga is as follows:

When Jarga sits, its jurisdictions can be Nanawati or
Khushamanda (only in case of rehabilitation and reintegration) the
detail is bellow;

Nanawati: ‘pleading for pardon” in English. The Jarga when
decide that the offender will seek pardon of his crime he has done.
The offender is bound to follow Jarga jurisdiction and will plead
for an apology. Now it depends on victim to accept his apology or
not, but usually it is accepted as a tradition and the offender when
seeks apology the elders of the community accompany him. The
procedure of Nanawati is; the offender goes to the victim’s home
for seeking apology; or, offender enters the grave when any
relative of the victim has died and offender stays there till he is
forgiven; or in extreme cases, the offender sends women to the
victim home for seeking apology; or as may decide the Jarga.5? Its
jurisdiction may be in the form of money or land. When victim
agrees for pardon then the whole community is called for a public
eating and the expenses are to be borne by the offender. Through

51 Anwer Anjum, in-person interview, Mingora, July 25, 2017.
52 Mehran Wazir, in-person interview, Islamabad, July 25, 2016.
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this way the victim and offender are reconciliated and are
reintegrated through indigenous customs.

The tradition of Nanawati can be utilized in restorative justice
and could be made as a formal procedure for rehabilitation and
reintegration. As the apology is also one of the principles of
restorative justice. Story from South Waziristan;

The youngsters had beaten a member of Taliban. Taliban came and
took many youngsters of the tribe in their custody for nearly three days
and maltreated them. The tribe agitated and wanted to take Badal
(revenge) from Taliban. Other tribes of the area realized the situation
that the conflict might escalate to a more violent scale. They intervened
and formed a Jarga of 120 members. The jurisdiction of Jarga was that
that Taliban will follow the code of Nanawati (will seek apology of their
act) and will compensate 12 buffalos to the victims. In that way, the
conflict was resolved and the victims were rehabilitated.>

Khushamanda: ‘the expelled-one” in English. Jarga in its
jurisdiction may decide Khushamanda , instead of Nanawati, that
the offender will leave the community, the area of his residence
and will not return home for a specific period or for life. Through
this way the rest of the family remains in honor and safe. In the
existing demobilization and then rehabilitation strategy in Swat,
when an offender is out access and control of security forces, his
family members are arrested for the purpose that family will help
out in arresting of the criminal. By making that criminal/offender
Khushamanda , the rest of the family will remain safe and peaceful.

A story from Bajaur, a district of Pakistan;

Nisar Khan is a Khushamanda living in Islamabad since 2012.
There was 70 years old enmity between two tribes in Bajaur. A number
of people were killed from both sides. In 2012, Jarga resolved the enmity
and to make one person of the tribe Khushamanda for the tribe’s offense
against the other tribe. Nisar Khan of the offender tribe was made
Khushamanda to satisfy the victim tribe as its member was killed. Now,

5 Mehran Wazir, in-person interview, Islamabad, July 25, 2016.
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Nisar Khan is living in Islamabad and the tribes are living in peace there
in Bajaur.>*

Through this way, the ex-combatant should be brought forth
in front of the community during restorative justice process. The
‘restorative Jarga’ will decide the nature of crime as well as the
punishment. The ex-combatant will be made Khushamanda and
will be expelled from the area. The rest of his family and the
community will live in peace.

In Pashtiin society, as revealed during the field survey, there
is fear of communal conflicts as the Pashtin do not forget their
enemy and always seek Badal (revenge). The community is now
silent due to the presence of security forces in the area but as soon
as the security forces vacate the area, the community will seek
revenge from those rehabilitated ex-combatants who have done

wrong to the community during war on terror.

Lashkar: Lashkar ‘or tribal militia in English’ is a standing body
that consists of the volunteers from the community that execute
the jurisdiction of the Jarga. Such force defends the community
against foreign aggressors or curbs the intra-tribe malefactors. The
strength of Lashkar is different in some Pashtiin areas; those are
commonly three types. Sometime numerable tribesmen from
different tribes participate against any aggression or intra-tribe
offense. Another type is called Salweshti ‘or the forty” but in the
North a third type which is called Shalgon; that is a body of twenty
men. Thus, it is very difficult for an offender(s) to violate the
Jarga’s decision. Jarga represent the whole community, and if its
verdict is violated, it means the offender or (in case if it is a tribe)
becomes the enemy of the whole community.

In restorative justice this standing force could be replaced by
the police of the locality. As this research suggested earlier that
‘restorative Jarga’ should include a police officer. The police officer
will execute the jurisdiction during restorative-Jarga process.

54 Nisar Khan, in-person meeting, Islamabad, March 08, 2017.
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4.2, Discussion

Every community is deeply suffers with the violent conflict.
Sometimes the case of post-conflict rehabilitation, reintegration
and reconciliation become very difficult, especially in stimulating
the people to start dealing with their own problems.5> The
restorative justice approach to rehabilitation, reintegration and
reconciliation for ex-criminals and victims is considered most
feasible and suitable for bringing them back into society. This is
because; the most appealing principle of restorative justice is the
engagement of community or civilians in restorative process as
the criminals are the members of the community and this
participatory approach is giving respect to them. 5

The result of the rehabilitation or reintegration programs will
not be productive when community is not involved in the process.
Or, if the community is involved but when they collectively rejects
the grievances and appeals of the criminal and state forcefully
bring that criminal into society. Another good aspect of restorative
justice (restorative Jarga) is that it is doing state’s job that eases the
burden on state institutions by addressing grievances of both
victim and offender. Moreover, restorative Jarga provides speedy
justice with minimum expenses which further reduces burden on
state’s treasury. On contrary, a critique is related to security that
tells that community will not provide security to the ex-
criminals/ex-combatants who have surrendered as well as to the
community members; especially, who involve in restorative-
Jarga57 They coined that state involvement is  imperative for
formation of restorative Jarga and implementation of its decisions.
State will provide security as well as financial assistance to this
local body. But this critique can be counted on the basis that
Pashtin society has an established concept of lashkar or civil militia
that could be utilized in restorative Jarga processes for providing
security and for implementation of restorative Jarga decisions.

5 Pante, “Introduction: Conceptual”, 2006.
5Dr. Arshad Ali, in-person interview, Khwazakhela, July 23, 2017.
57 Respondent # 15, in-person interview, Peshawar, April 02, 2017.
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5. Conclusion

“Resilience at national level is influenced by what is
happening at the global and community level of society”.5 All
conflicts have roots in society and should be managed through
indigenous ways of conflict management. The management of
conflict should followed by rehabilitation and then reintegration
of the offenders and victims into society through this indigenous
way. Academicians and practitioners of peace and conflict studies
have worked tremendously on conflict resolution and its
management at society level but very little attention has been paid
to rehabilitation and reintegration in this regard. Restorative
justice could be one of the best and easy ways of rehabilitation
and reintegration at societal level. The research institutions and
other stakeholders of peace and conflict studies need to do work
on indigenous solutions of post conflict development. Every
society has its distinct features; norms, values and traditions and
they have ways of conflict management and rehabilitation in it.
The scholars need to find those traditions for every society
separately. This will ease the burden of conflict management on
state as the formal judiciary and police system consumes a lot of
state resources in resolving the conflict and post conflict
situations.

The experts are in favor of community-based approach to
rehabilitation; however, the researcher received diverse opinions
regarding this approach. Some argued that the ex-combatant are
permanent threat to society and are very powerful who, the
community feels, could not be controlled by the community. To
control them, these ex-combatants need some powerful authority
who could keep a check on them. The authority could be military
only. This perception is developed when these ex-combatants
targeted the powerful and influential individuals in society. At
that time, they had this power to target anyone. However, when
they surrendered or captured then their might is broken.

5% Brandon D. Lundy, “Monitoring Conflicts of Interest: Social Conflict in
Guinea-Bissau's Fisheries”, (J. J. Akanmu G. Adebayo, Indigenous Conflict
Management Strategies, p. 151-165.
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The community-based approach discussed in this chapter is
accommodating traditional institution in the modern one. This
may face challenges but need further research and practice to
make this approach practical. The first challenge it could face is
from security agencies. It challenges the power of the security
agencies and reduces their power of jurisdiction and interference
in public affairs. Second, this also needs further investigation that
either restorative Jarga should be elected or selected or what
should be the procedure. Third, this requires a wholeheartedly
support of governmental and other peace dividend for restorative

Jarga.

*% %
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Rights of Parents to Maintenance under Shari‘ah
Law: A Call for Legislation in Pakistan

Rabia Tus Saleha”

Abstract

Islam demands children to provide the maintenance and sustenance to the
parents in their old age as insisted by the Qur’an and Sunnah. It is a legal
and filial duty of their children under family laws in Islam. There are
certain enactments passed by the Federal and Provincial Assemblies in
favor of senior citizens of the State. However, there is no specific legislation
to protect rights of maintenance and care to Muslim parents by the
children. Therefore, Pakistan still needs to address specific legislation to fill
the lacuna between the social security and welfare clauses under state
welfare institutions as well as the legal obligation of the children under
Islamic law for the betterment of elderly people. The work presents the
rights of parents to maintenance under Shariah law and the proposal for
legislation in Pakistan through analysis of parents’ maintenance laws made
by certain Islamic states. Further, the law will allow the aggrieved parent to
file a case against their children if they decline to support him/her. Research
aims to include the extent of the legal duty of children and a right of parents
as prescribed by different schools of thoughts under Islamic Law and,
analysis of legislations of certain Islamic States in this perspective. This will
assist in the advancement of a future prospect to Islamize the law in the
field of Muslim Family Law. In this regard, qualitative research method will
be applied, as is a best-suited method for making analysis of Islamic rulings
and legislations of Islamic states.

Keywords: Rights of parents, maintenance under shariah law,
Islamization.

1. Introduction

Generally, the word maintenance means the act of
supporting. In Pakistan, this term is used in Muslim Personal Law
in relation to family structure in distinct relations. Initially, it was
used for maintenance given by husband to his wife.! Apart from
this, the maintenance of children by the father is also mentioned

* Ph.D Scholar, Department of Shari‘ah, Faculty of Shari‘ah & Law, International
Islamic University, Islamabad. The Author can be accessed at:
rts786msm@yahoo.com.

1S.9, The Muslim Family Laws Ordinance 1961.
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under Muslim Personal Law.2 However, no law precisely
recognizes the maintenance of parents by adult children.

In Islamic jurisprudence, the legal term nafagah is used for
financial support or maintenance. Any person becomes liable to
pay nafaqah due to certain causes. These are marital relation,
proprietary rights® and blood relations.* It includes food, clothing
and housing.> Further, the obligation of maintenance also varies
due the factor of economic condition of the person who is liable to
pay maintenance and the one to whom it is to be paid.

2. Obligation of Maintenance

Generally, a wealthy son has an obligation to pay
maintenance to his needy and poor parents.¢ If the parents become
poor or too old and remain no longer able to work, their
sustenance and care have to be provided by their children because
Allah Almighty has ordered to be kind to parents whether they
are Muslims or not. Almighty states in the Holy Qur’an, “And be
kind to parents.”7 In another verse, He says, “And treat parents
with benevolence.8 In another verse, it is ordered by Almighty
Allah to respect parents with high moral standards as stated, “If
either or both of them attain old age in your presence, then do not
say even ‘Ugh!” to them, nor reproach them, and always speak to
both of them submissively, observing polite manners.” Further in
subsequent Ayah stated, “and always lower your wings of
submissiveness and humility out of soft heartedness for both of
them, and keep supplicating (Allah), “O my Lord, have mercy on
both of them as they brought me up in (my) childhood (with
mercy and clemency).”® While interpreting the verse, “do not say
even ‘Ugh!” to them”, Sarakhsi states that ‘ugh’ (al-ta’fif) is used in

25.17-A, The Family Courts Act, 1964.

3 Nafaqah of slaves and animals. See: Muhammad Amin b. Abidin, Radd al-Muhtar
“ald al-Durr al-Mukhtar (Beirut: Dar al-fikar, 1992), 2:572.

4 Abta Bakr Muhammad b. Ahmad b. Abi Sahl Al-Sarakhsi, Al-Mabsiit, (Beirut:
Dar al-Ma'rifah, 1993), 5:180.

5 Ibn Abidin, Radd al-Muhtar, 2:572...

6 Sarakhsi, Al-Mabsiit, 5:222

7 Al-Qur’an, 2: 83. Al-Qur’an, 4: 36. Al-Qur’an, 6:151.

8 Al-Qur’an, 46: 15. Verse with same meanings.

9 Al-Qur’an, 17:23 & 24.
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the meaning of annoyance (al-adha). The meaning of annoyance
further elaborates the prevention of nafagah/maintenance during
their frequent need. Therefore, maintenance is obligatory even if
they are able to earn, because meaning of annoyance is more in
tiredness and fatigue.l® A wealthy child will be forced to provide
maintenance to his parents even if they are sound to prevent the
harm that causes tiredness and fatigue.!* Though, a Muslim and a
dhimmi are not obliged to provide maintenance to their parents
who are “the people of war (ahl al-harb)’ even if they are musta'min

in an Islamic state.12

Another verse of the Holy Qur’an, which was revealed to
encourage Muslims for spending on their parents, states that
“They ask you what they should spend (in the way of Allah). Say:
Whatever wealth you spend (is right), but the deserving ones are
your parents and close relatives and orphans and the needy and
the wayfarers.”13 Ibn Kasir mentioned that Maymun b. Mehran
read this verse and said, “These are the places of alimony” .1 In his
exegetic work, Khazin states that spending on parents is due as
their right upon the child. Mawardi indicates one of the two
positions of this verse that this verse, which afterwards was
repealed by verse of zakat, was revealed before it to obligate the
maintenance of family.15

Almighty Allah has also granted the right to non-Muslim
parents as the Holy Qur’an states, “And if both of them contend
with you that you should associate (others) with me, of which you
have no knowledge, then do not obey them. And cooperate with
them in worldly affairs in decent manner.”16

There are many tractions of the Prophet (peace be upon him)
elaborating the rights of parents in the property of their children.

‘A’isha, may God be pleased with her, narrated, the aunt of

10 Sarakhsi, Al-Mabsiit, 5:222.

11 Ibid., 5:228.

12]bid., 5:228-229.

13 Al-Qur’an, 2:215.

14 ‘Imad al-Din Ibn Kathir, Tafsir al-Qur’an al-Azim, (Dar Tayyiba li al-Nashr wa
al-Tawzi’, 1999), 1:572.

15 Aba al-Hasan al-Mawardi, al-Tafsir al-Mawardi, (Beirut: Dar al-Kutab al-
‘Ilmiyya), 1:272.

16 Al-Qur’an, 31:15.
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Umarah b. Umayr, May God be pleased with her, asked her that
she has an orphan in her guardianship. May she enjoy from his
property? Aisha told her that The Messenger of Allah said, “The
pleasantest things a man enjoys come from what he earns, and his
child comes from what he earns.”” Sarakhsi states, according to
one of the two narratives, nafagah of parents will be taken equally
from wealthy sons and daughters. The position of Imam Aba
Hanifah in this perspective is that nafaqah between sons and
daughters is divided while upholding analogy (Qiyds) on the
distinct shares of male and female in the inheritance.

The other narrative elaborates that parents are entitled to
have nafaqah due to their (actual) proprietary right in the property
of the child.’8 If actual proprietary right does not exist, then the
parents have the right of ownership (tamlik) during a need.?®
However taking anything from the property of son is legal
whether he permits his parents or not. It is legal for parents to use
that property while remaining within the conditions of non-
extravagancy and knowledge or skillfulness.20 Second narrative
presented by Sarakhsi takes its’ authority from the Hadith
narrated by Abdullah ibn Amr ibn al-As that a man came to the
Prophet (peace be upon him) and said: I have property and
children, and my father finishes my property. Prophet
Muhammad replied, “You and your property belong to your
father; your children come from the pleasantest of what you earn;
so enjoy from the earning of your children”.2! Interpreting “You
and your property belong to your father’ estates, Sarakhsi says
that both male and female children are equal in this regard, and so
this right is saved and be granted to parents even if they have

17 Abt Dawad Sulayman b. al-Ash’ath, al-Sunan (Beirut: Dar al-kitab al-Arabi),
3:312, Hadith No. 3530 and Muhmmad b. Hibban, al-Sahih (Beirut: Mu’assasat al-
Risalah, 1993), 10:73, Hadith No. 4260.

18 Sarakhsi, al-Mabsiit, 5:222.

19“Ala” al-Din Abu Bakr b. Mas‘td al-Kasani, Bada'i* al-Sana’i’ fi Tartib al-Shara’i’
(Beirut: Dar al-Kutub al-Ilmiyyah, 1986), 4: 30

20 Sayyid Sabiq, Figh al-Sunnah, (Cairo: al-fatah li al-Alam al-Arabi), 3:276.

21 Aba Bakr Ahmad b. Husayn b. Ali al-Bayhaqi, al-Sunan al-Kubra (Karachi:
Jami‘a al-Dirasat al-Islamiyya, 1989), 3: 191, Hadith No. 2896.
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distinct religion although, the prohibition of transfer of
inheritance is due to the difference of religion between them.2

2. Right to Receive Maintenance

It is obligatory duty of children to provide maintenance to
parents but there are certain conditions inflicted for obtaining
maintenance according to Islamic Jurisprudence, which are
following. Srakhsi includes in parents, the grandfather (father of
father), grandmother (the mother of father) and the mother of
mother. In this perspective, he proclaims that they are from
parents and get maintenance as grandfather gets residuary
portion of inheritance in the case of non-existence of father.?

The right of the parents on the property of the children is
restricted with the condition that they should be poor and needy.2*
Srakhsi elaborates the entitlement with a condition that both the
parents and child must not be needy and poor, otherwise they
both have equal position and none of them will be entitle to take
maintenance from other on priority basis.?> Further, if the parent is
unsound mind, his son is liable to give him maintenance
according to the ruling of proprietary right of father upon the
property of son irrespective of his own father (father of father).
The wealthy son is liable to pay maintenance to his father in the
same way as if he is sound mind but needy and poor; his
maintenance is upon his son and not upon his father.26

Children are liable to provide maintenance even if parents are
non-Muslims. As quoted above the verse of Surah Lugman “And
cooperate with them in worldly affairs in decent manner”. While
interpreting the verse, Sarakhsi states, they should not be left to
die with hunger. A non-Muslim parent is entitled to take

22 Sarakhsi, al-Mabsiit, 5:222.

2 Ibid.,

2 Sayyid Sabiq, Figh al-Sunnah, 3: 276.

25 Sarakhsi, al-Mabsiif, 5:222. Imam Abua Yusuf said, “If the father is unsound
(physically or mentally) and the earning of the son does not increase from the
expense of himself, he must include the father to himself. As the father will die
due to exclusion (if he do not include with himself in expenses) and if he do so
(include expenses of father in the expenses of himself), there is no fear of the loss
of child because a man does not perish on half of his belly”. Ibid.,

26 Tbid., 5:229.
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maintenance from his Muslim child in the same way as dhimmi
parent (a non-Muslim parent living under the protection of
Muslim state) is entitled to take maintenance.?”

Imam Abu Hanifa, Imam Malik and Imam Shafi't took the
position that father can take from the property of his son while
being proportional to his need.® They have also described that
needy child can also take from his wealthy father. For this
assertion, they quote the narration of Prophet (peace be upon him)
for the wife of Abu Sufyan. As he said, “there is nothing wrong on
your behalf, if you take from the property of your husband
whatever is sufficient for you and your child.”? While, Imam
Ahmad stated that father can take from the property of son
according to his desire during need.3? It is plain from the
statement that he has not made any condition of proportionality
to level of need. However taking anything from the property of
son is legal whether he permit his parents or not. Moreover, it is
legal for parents to use that property while remaining within the
conditions of non-extravagancy and knowledge or skillfulness.?

3. Statutory Law of Pakistan

Basic framework of Pakistani law is British common law as
inherited after independence. With the passage of time, certain
Islamic principles have been inserted in the law to make it in
consonance with Islamic injunctions. As Article 227 of the
Constitution of Islamic Republic of Pakistan 1973 declares that, no
law shall be made against the injunctions of Islam. In a case, Haji
Rana Muhammad Shabbir Ahmad Khan vs. Federation of Pakistan
through Attorney-General for Pakistan,?? it has been held that:

“After addition of Article 2-A in the Constitution, the Holy
Qur’an and the Sunnah became the Supreme Law of Pakistan and
the courts are obliged to enforce the existing laws with such

27 Sarakhsi, al-Mabsiit, 5:226.

2 Sayyid Sabiq, Figh al-Sunnah, 3:276.

29 Ibn Hibban, al-Sahih, 10:71, Hadith No. 4258.
30 Sayyid Sabiq, Figh al-Sunnah, 3:276.

31 Ibid.,

32 PLD 2001 SC 18.
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adaptations as are necessary in the light of Holy Qur’an and
Sunnah to uphold the holy provisions thereof.”

Further, section 226 of Principles of Mahomedan Law by D.F
Mulla describes as: “Children in easy circumstances are bound to
maintain their own parents, although they may be able to earn
something for themselves.”33

The Government of Pakistan has made certain welfare
reforms to empower senior citizens in a society such as Employees
Old Age Benefit Act 1976, Social Security Act 1965, Employees
Benevolent Fund and Pension for Government Employees and
Government. At provincial level, laws are also enacted such as
The Balochistan Senior Citizens Welfare Act 2017, The Sindh
Senior Citizens Welfare Act 2014 and The Khyber Pakhtunkhwa
Senior Citizens Act 2014. While Punjab Senior Citizens Welfare
and Rehabilitation bill 2017 as well as The Islamabad Capital
Territory Senior Citizens Board Bill, 2017 are yet to be passed after

final discussions in the relevant institutions.

Subsequently, specific enactments for the maintenance of
different persons in one family are acknowledged in relation to
the maintenance of wife and children under The Muslim Family
Laws Ordinance 1961 and The Family Courts Act 1964
respectively. While, no specific law recognizes the maintenance of
needy and poor parents by their children. Still there is a dire need
to enact a separate law for the maintenance of needy and poor
parents to empower them in a society.

According to this writer, no petition for maintenance or
assistance of parents has been preceded in the courts of Pakistan.

Council of Islamic Ideology. — Council of Islamic Ideology has
passed a resolution in relation to the Islamic concept of family and
stated that parents, dependent brothers and sisters must also be
included in the definition of family under Islamic society.3

3 D.F. Mulla, Principles of Mahomedan Law (Bombay: The Caxton Works Fort,
1905), 184.

3 Council of Islamic Ideology, Annual Report, (Islamabad: Council of Islamic
Ideology, 1980-1981), 122.
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In 1993, the Council presented a draft to promulgate an Act
for the maintenance of relatives. According to it, a financially
stable Muslim is liable to maintain his close relatives who are poor
and needy. This draft proposes to enact a law to protect the legal
right of the relatives. This draft also contains certain provisions in
relation to maintenance of parents.®> These are the following
provisions.

Clause 4 of the proposed draft states that stable children are
liable to pay maintenance to their poor parents and grandparents
in spite of their ability to earn livelihood. In the case if parents or
grandparents are physically or mentally disable, their
maintenance upon children is obligatory with the condition of
children being employed even not financially stable. 3

All the children (without any distinction of being male or
female) of a needy person are equally liable to pay maintenance to
their father. In this situation, rules of inheritance shall not to be
applied.

Section 5 states that the children of a disable person are liable
to maintain him, in the case if his father and children both are
alive and financially stable. While, if children are not financially
stable then his father will be liable to pay maintenance to him.

Section 6 defines that maintenance of wife, children, parents
and grandparents is obligatory upon the person in the case of
having distinct religions.

Section 7 prescribes food (facility of health care), clothing
(according to the summer and winter), and residence includes in
maintenance. Court will take following things in to consideration
while determining the maintenance.

e Capability of the person who has to provide maintenance.
e Capability of the person who will take maintenance.

% Council of Islamic Ideology, Social Reforms Report, (Islamabad: Council of
Islamic Ideology, 1993), 143-145.

3 Ibid., 144. See the explanation on the same page: “Financially stable means a
person who is liable to pay zakat or his monthly income is more than the
necessary expenditures of his family”.



28 RIGHTS OF PARENTS TO MAINTENANCE

e Expenditures of life, social and economic situations of the
society.

Section 9 elaborates that a person who is liable to have
maintenance according to the proposed draft, he may file a
petition in relation to The Family Courts Act, 1964 (Act XXXV of
1964) and the provisions of this act will be entirely applicable to
the petition.

In its 2006-2007 Report, the Council also recommended the
Parliament to legislate in order to discourage the trend of evicting
elderly parents from their homes. To this effect, legislation for
prevention against eviction of elderly Parents from home is to be
enacted. 37 Council has also recommended inflicting punishment
in case of violation to this law. In addition, it recommends that
State should ensure the maintenance and assistance to such
people while considering the status of their family.3

4. Maintenance of Parents and Legislation in Bangladesh

Many Islamic countries have enacted maintenance laws for
the welfare of parents in their countries. As we have recent
example of Bangladesh, which has enacted welfare law named as
‘The Parents Maintenance Act 2013" due to the challenge and
security of the proper maintenance of elderly in Bangladesh.
Therefore, the country enforced these responsibilities through the

enactment.

Under the Act, parents may get remedy by complaint if a
child does not provide maintenance without any logical cause or
force them to live in old home or at any other place without their
consent®. According to Muslim Family Law Ordinance 1961,
maintenance means a legal remedy of payment to the wife that
leads an amount for the purpose of food, clothing and residence.%
In Parents Maintenance Act 2013, word maintenance includes

37 Council of Islamic Ideology, Annual Report, (Islamabad: Council of Islamic
Ideology, 2006-2007), 288.

38 Ibid., 151 & 259.

39S, 3(4), Parents Maintenance Act, 2013.

40 S. 9 (1), Muslim Family Law Ordinance 1961. The same law is enforced in
Pakistan and Bangladesh.
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food, clothing, medical facilities*!, residence and company given
by the child.#2 It is also made obligatory upon children to maintain
communication with the parents within their capability if they live
separately from them.*

The male and female children are equally responsible to
maintain their parents according to this act.#* It does not
distinguish between children in the case of being more than one
and states that they may provide maintenance by consultation
among themselves.#5 The Act does not confine duty towards
father and mother but extend it in the absence of father and
mother of child towards the maintenance of grandparents (both
from father and from mother).46 While, the act does not explicitly
elaborate the word parent and the question arises in relation to
inclusion or exclusion of the parents of foster, adoptive and
illegitimate children. In relation to amount, it is stated that the
child has to provide a reasonable amount for maintenance from
their earnings if the parents do not live with them.4

The Act also enumerates provision on the crime and
punishment. If the child violates section 3 and 4, he/she shall be
entitled to the highest punishment of one lakh taka and, in default
of money, he/she will be liable to the highest imprisonment of
three months.#8 Besides, the wife or husband of any child, if
provokes and does not cooperate in providing maintenance,
he/she shall also be liable to the same punishment.# The offence
is described as cognizable, bail-able and compoundable and the
accused person may get bail as well as the offence may be resolve
out of the formal court system.® The Act has not specified any
provision specifying the amount of maintenance and time.

41 Every child must take care of his/her parents regularly and provide medical
facilities. S. 3(5) of Parents Maintenance Act, 2013.
425, 2, Parents Maintenance Act, 2013.

4 1bid., S. 3 (6).

41bid., S. 3 (1).

45 S, 3 (2), Parents Maintenance Act, 2013.

46 S, 4, Parent Maintenance Act 2013.

471bid., S. 3 (7).

48 Ibid., S. 5 (1).

491bid., S.5 (2).

50 Ibid., S. 6.
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Further, the parents (no other than parent) must file the written
complaint, otherwise the court will not accept.5! This point may be
criticized in relation to illiterate parents.

5. Conclusions and Recommendations

Life is a precious gift of Almighty Allah. Allah Almighty has
made a man best among all creatures and imposed certain duties
to be fulfilled by him. These impositions include legal and moral
obligations. Certain legal obligations are acknowledged for the
persons living in one family. For elderly person as parents and
grandparents right to maintenance as a legal obligation of children
is provided under Islamic Jurisprudence. This paper has
elaborated the collective position of Jurists in relation to the
construction of legal right of needy parents. Council of Islamic
Ideology has also prescribed and acknowledged this obligation of
children as a right of parents under Islamic Injunctions and
recommended to enact law in this perspective. These laws shall
also be enacted in Pakistan for the benefit, welfare and
empowerment of the elderly in the country while looking towards
the rulings of Islamic jurisprudence and Muslim states.

It may be pertinent here to give some recommendations to
the Government and policymakers for enacting a law for the

maintenance of parents.

An Act should be promulgated to establish a legal right of
parents to maintenance under Pakistani Law.

A law should be made for prevention against eviction of
elderly Parents from home and heavy penalty should be enforced
to implement law.

Free legal council should be introduced for the senior
citizens/ parents for filing a petition in the court of law.

A precise procedure should be elaborated for speedy trial and
interim maintenance.

51 1bid., S. 7 (2).
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Amount of maintenance should be described according to the
status and expenditure of children.

In case, if children are poor and financially unstable,
maintenance should be provided by the state on average basis.

Public awareness should be made to support the reform
through government, social parties, NGOs and the public.

Islamic education in relation to the maintenance and
assistance of parents should be introduced in schools, college and
university level throughout the country.

Free medical service should be provided by the Government
to the needy elderly.

NGOs and Social Welfare Organizations should be
encouraged to enhance their role towards elderly care services.

%k %k
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Capital Punishment: An Analysis In The Light of
International Human Rights Law and Pakistani

Domestic Laws
Muhammad Sadiq Kakar®

Abstract
This paper aims to analyze the possibilities of Pakistan’s ratification of the
2nd optional protocol to the International Covenant on Civil and Political
Rights (ICCPR). The study explores Pakistani laws to find out the number
and nature of crimes which are punishable with death. The paper also aims
to comprehend the grounds why Pakistan does not abolish death penalty
and the realities which prevent Pakistan from ratification of the said
protocol. The paper proposes to find a flexible solution to the issue by
exploring the limitations on the death penalty under Islamic Law as it
prescribes death penalty for very few crimes. The propagators of the
abolishment of capital punishment, however, consider the right to life to be
absolute which cannot be alienated. As a matter of principle both Islamic
law and international human rights law (IHRL) consider the protection of
life and endurance of justice to be very significant but the conflict, which
has raised the discrepancy, is in the priorities between the interest of
individual and public at large. Nevertheless, a comprehensive and impartial
research leads to sort out the means to bridge the gap between the
International Human Rights Law and the Pakistani Domestic laws. The
paper concludes that as the protocol is not mandatory and is an option, so if
it could not be followed in entirety, it is possible to ratify partially to the
maximum extent, making possible amendments to ensure better accordance
with it would surely be a remarkable step by the State’s legislation.
Keywords: THRL, Islamic Law, Pakistani Laws, Death Penalty

1. Introduction

Capital punishment means awarding death penalty to any
offender. Historically, multiple offences were punishable by
death.! Some of these crimes were really heinous in nature while
others were not.2 Capital punishment was neither challenged nor

* Visiting Lecturer at Department of Law, Faculty of Shri‘ah & Law, International
Islamic University, Islamabad and Advocate High Court at Islamabad Bar
Association, Islamabad. The author can be accessed at: sadiq.kakar@iiu.edu.pk.
1Hood, R. (2019). capital punishment | Definition, Debate, & Facts. [online]
Encyclopedia Britannica. Available at:

https:/ /www .britannica.com/topic/capital-punishment [Accessed last time: 21
Apr. 2017].

2 An Athenian lawgiver Draco, (7th century BC), gave a very harsh legal code to
Athens in which he punished both serious and trivial crimes with death. Details


mailto:sadiq.kakar@iiu.edu.pk
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put for abolishing question in ancient era. Human conscious
accepted this punishment for several crimes as an absolute
solution. This punishment remained in practice in pre and post
Islamic regime; although Islam reduced the number of offences to
four crimes only and further restricted it by very tough criteria to
prove the crime for death penalty.

Capital punishment for arson, treason and murder were
commonly inflicted in ancient Greece under the laws of Draco (fl.
7th century BCE), however Plato claimed that it should be used
only for the habitual offenders.? The Romans also imposed capital
punishment for so many offences. Apart from that, the capital
punishment has been endorsed by major religions of the world.+

Capital punishment is still in practice in many countries
across the globe and human rights activists consider it against the
dignity and honor of human beings and thus, demand for its
abolishment. For the said purpose, United Nations General
Assembly adopted the second optional protocol to International
Covenant on Civil and Political Rights (ICCPR). Some Islamic
countries ratified the said protocol but many of them have not
ratified it yet.> Although Pakistan also did not ratify the said
protocol, but it had imposed moratorium on executions in 2008,
which was later lifted after the incident of terrorist attack on Army
Public School, Peshawart in December 2014; which claimed lives
of more than 100 students, teachers and officials.” Pakistan

are available at: https:/ /www .britannica.com/biography/Draco-Greek-lawgiver
[Accessed last time: 20 Feb. 2017].

3 "Draco | Greek Lawgiver". 2019. Encyclopedia Britannica.

https:/ /www britannica.com/biography/Draco-Greek-lawgiver

4Hood, R. (2019). capital punishment | Definition, Debate, & Facts. [online]
Encyclopedia Britannica. Available at:

https:/ /www britannica.com/topic/capital-punishment [Accessed last time: 21
Apr. 2017].

5https: / / treaties.un.org/ pages/ ViewDetails.aspx?src=TREATY&mtdsg_no=IV-
12&chapter=4&clang=_en (Accessed last time: 26 Oct. 2016).

6 http:/ / tribune.com.pk/story/878637 / the-death-penalty-in-pakistan/
[Accessed last time: 27 Nov. 2016]

7 http:/ / tribune.com.pk/story /807564 / gunmen-target-school-in-peshawar/
[Accessed last time: 29 Sep. 2017]


https://www.britannica.com/biography/Draco-Greek-lawgiver
https://www.britannica.com/biography/Draco-Greek-lawgiver
https://www.britannica.com/topic/capital-punishment
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-12&chapter=4&clang=_en
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-12&chapter=4&clang=_en
http://tribune.com.pk/story/878637/the-death-penalty-in-pakistan/
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executed 332 people after lifting the moratorium® and some of
them were minors as well.® The appeals of these minors were also
dismissed from the Supreme Court of Pakistan.

There are twenty-seven crimes in which death penalty can be
awarded in Pakistan, but Pakistan cannot digress from the laws of
hudud only as they are obligatory. But the areas of law on which
jurists do not agree unanimously can be altered and induced in
law according to the International Human Rights Law (IHRL)
documents, which is in fact not prohibited by the Islamic law.
Pakistan did not ratify the said Protocol because it demands to
abolish the capital punishment in hudiid as well, which are very
less in number and also very much difficult to prove the crime.
Moreover, in hudid crimes, lack of sufficient prescribed form of
crime and evidence that incur the death penalty, shall also result
in abolishment of the capital punishment.

The issue needs to be examined from the perspective of
international human rights law (IHRL) norms as well as the
principles of the Shari’ah (Islamic law) so that a solution acceptable
to Muslims can be found. In 2015, from all over the world, almost
90% of executions occurred in just three Muslim countries: Iran,
Pakistan and Saudi Arabia.l? In order to reduce the gap between
IHRL, Islamic law and Pakistani legal system, a thorough study of
the issue will be conducted in the following paper and an attempt
will be made to find out reasonable solution which might be
acceptable for all.

2. Capital Punishment and IHRL

In the current International Human Rights scheme, many
scholars demand for complete abolishment of capital punishment.
The idea of complete abolishment of capital punishment was

8 http:/ / tribune.com.pk/story/1028511/ pakistan-executed-332-after-reinstating-
death-penalty-report / [Accessed last time: 26 Sep. 2017]

9 http:/ /www.dawn.com/news/ 1177934 / shafqat-hussain-to-be-executed-on-
may- 6 [Accessed last time: 28 Oct. 2017]

10 https:/ /www.amnesty.org/en/latest/research /2016 /04 / death-sentences-
executions-2015/ [Accessed last time: 25 Dec. 2016]
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http://tribune.com.pk/story/1028511/pakistan-executed-332-after-reinstating-death-penalty-report%20/
http://www.dawn.com/news/1177934/shafqat-hussain-to-be-executed-on-may-%206
http://www.dawn.com/news/1177934/shafqat-hussain-to-be-executed-on-may-%206
https://www.amnesty.org/en/latest/research/2016/04/death-sentences-executions-2015/
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given by Cesare Beccaria.l He wrote a comprehensive essay “On
Crimes and Punishment” in 1767, in which he argued that “There is
no justification for the state's taking of a life of any human
being” .12 This essay put a significant impact on the philosophy of
abolishment.

When the United Nations came into existence in 1945, its aim
was to cover all counties under one umbrella and make some
international treaties and covenants for the globe to avoid any
kind of violation against mankind.’® UN worked very well and in
a very short time brought a significant document on Human
Rights in 1948 which is called “The Universal Declaration of
Human Rights (UDHR)”, which stated that “Everyone has the
right to life, liberty and security of person”.’4 Right after the
declaration many countries, including Islamic Republic of
Pakistan, voted in favor of the declaration. The UDHR is a
milestone in the history of human rights as it sets common
standard of fundamental human rights to be universally protected
and is also influenced various subsequent international
conventions.1®

This declaration was successful to receive praise from various
notable figures across the globe and, on the other hand, it was
criticized by various Muslim scholars. Further, some states,
including the Kingdom of Saudi Arabia, raised questions on
UDHR on the bases of its partial contradictions with the
injunctions of Islam. Later on, the Muslim countries also adopted

" Cesare Beccaria (1738-1794) was an Italian criminologist, philosopher and
politician. He is widely considered as the most talented jurist and greatest
thinker.

12 http://www.deathpenaltyinfo.org/part-i-history-death-penalty [Accessed last time: 11
Dec. 2017]

13 All detail about the UN is available on the official website at: https://www.un.org/en/
[Accessed last time: 18 Nov. 2018]

14 Article 3 of UDHR, available at:

http:/ /www.ohchr.org/EN/UDHR/Documents/ UDHR_Translations/eng.pdf.
[Accessed last time: 20 Jan. 2017]

% The UDHR was drafted by representatives with different cultural and legal background
from all around the world, the details are available on official website at:
https://www.un.org/en/universal-declaration-human-rights/ [Accessed last time: 19 Mar.
2017].
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a separate declaration on Human Rights namely Cairo Declaration
which was adopted by the Muslim countries in 1990.16

After the declaration of the Human Rights, the UN adopted
International Covenant on Civil and Political Rights (ICCPR) in
December 1966, and it came into force on 23 March 1976,17 which
covers and protects civil and political rights of the individuals on
international level.’8 Article 6 of the ICCPR refers to abolition of
the capital punishment in terms that strongly suggests that
abolition is desirable. It convinced that all measures of abolition of
the capital punishment should be considered as progress in the
enjoyment of the right to life. The said article demanded from the
state parties, which did not abolish the capital punishment, to
reduce the applicability of the punishment to serious crimes only
and the executions should be in accordance with law and after a
judgment from a competent court.!® Thus, ICCPR is recognized for
convincing the international community to reduce the scope of
capital punishment, if the punishment for some reasons could not
be abolished in entirety. Pakistan signed the covenant on 17 April,
2008 and ratified it on 23 June, 2010.20

Following the ICCPR the UN, In December 1989, adopted
second optional protocol of the covenant, which was intended to
abolish capital punishment in entirety.?! It considered death
punishment a brutal act against the dignity and honor of human
beings. Right to life is regarded to be absolute by the Second
Protocol which reads:

“No one within the jurisdiction of a State Party to the present
Protocol shall be executed, Each State Party shall take all

Bhttp://www.bahaistudies.net/neurelitism/library/Cairo_Declaration_on_Human_Rights_
in_Islam.pdf [Accessed last time: 10 Jan. 2017].

7 http://www.austlii.edu.au/au/other/dfat/treaties/1980/23.htm | [Accessed last time: 10
Dec. 2018].

18 Complete covenant (ICCPR) can be read at:
https://treaties.un.org/doc/publication/unts/volume%20999/volume-999-i-14668-
english.pdf , [Accessed: 25 Mar. 2019]

19 http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx. [Accessed last time: 12
Jan. 2019].

20 http:/ /iccpr.sojhla.org/?page_id=145 [Accessed: 27 Dec. 2016)

2L hitp://www.ohchr.org/EN/ProfessionalInterest/Pages/2ndOPCCPR.aspx [Accessed last
time: 10 Jan. 2018].
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necessary measures to abolish the capital punishment within its
jurisdiction”.22

Many countries adopted and ratified the said Protocol but for
Muslim countries the issue of contradiction with injunctions of
Islam was a hurdle in ratification of the Protocol. Almost all
Muslim countries denied ratifying the said protocol except than
Turkey, which ratified the protocol in 2006.23

It was much expected that Pakistan would not ratify the
Second Optional Protocol on some very obvious religious
grounds. There were certain forces, such as constitutional
limitations, Islamic society, religious elements and religio-political
parties’ resistance, which would prevent Pakistan from ratification
of the Protocol. Being an Islamic State, Pakistan has constitutional
provisions?* which prohibit promulgation of any law which is
inconsistent with Islamic law as laid down in the Qur’an and the
Sunnah, and according to Islamic law there are some offences
which are punishable with death. Further, no derogation from the
Islamic injunctions is allowed at any cost. Although the
application of such injunctions is almost near to impossible, even
then the abolishment of such laws would be deemed as a
deviation from the Islamic principle. In order to better understand
the conflict of these legal systems, it seems appropriate to
elaborate the Islamic law of crimes and punishments briefly.

3. Crime and Punishment in Islamic Law

Islamic criminal law links specified crimes to violation of
various kinds of rights. Thus, under Islamic law, the nature of
crimes varies to the violation of specific right, and consequently
the punishment to the crime also varies accordingly. For this
purpose, Islamic law divides all punishments into four broad
categories of violations of rights: rights of God, joint rights of God
and individuals, rights of individuals and rights of community

22 hitp://www.ohchr.org/EN/ProfessionalInterest/Pages/2ndOPCCPR.aspx [Accessed last
time: 10 Feb. 2018].

ZmYNTC". 2019. Treaties.Un.Org.
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-
12&chapter=4&clang=_en. [Accessed last time: 15 Mar. 2018].

24 Article 227, Constitution of Pakistan, 1973.
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respectively. These punishments are Hudud,»>which are fixed and
specified punishments. Qisds,2¢ punishments which are related to
bodily harms (murder and injury). Tazir,” punishments which
are based on the discretion of the judge in case of offences related
to violation of the right of individual and/or community.
Siyasah,?8 offences in which the pure right of state is violated.?

Among these four categories of crimes, the sadd3° punishment
is the strictest, that even the head of state cannot pardon that. The
qgisas is less rigid as compared to hadd punishment as the heirs of
the victim have right to pardon and compound.®* The ta’zir and
siyasah punishments are flexible and can be abolished by the state
as these are the rights of state.

All capital punishments cannot be awarded in existence of
shubhah (mistake of law or fact), even the hadd punishments also
must be suspended due to existence of shubhah.32 Shubhah is more
general than the English law concept of “benefit of the doubt”.
The “benefit of doubt” is in the mind of judge, while shubhah,
which is an excuse in Islamic law, even considered as an excuse
when it is in the mind of accused. It is more in line with the
notions of “mistake of law or of fact” than with the “benefit of the
doubt” .33 Mistake of law in the mind of accused may not be an
excuse in common law, but it is an excuse in Islamic Law and it
abolishes the hadd punishment also. Shari’ah principle states:
“hudid punishments are waived due to mistake of law”.34

It is not an easy task for judges to award death penalty under
Islamic law. Islam has protected the human dignity and honor.

% Right of Allah.

26 Right of Allah and individuals, but the right of individual is dominant.

27 Right of individual.

28 Right of community.

29 Kasani, Bada'i’ al-Sana’i’ fi Tartib al-Shara’i’, 9:248-250; Burhan al-Din Abu I-
Hasan Ali b. Abi Bakr al-Marghinani, al-Hidayah Sharh Bidayat al-Mubtadi (Beirut:
Dar Ihya’ al-Turath al-Arabi, n.d.), 2:339.

30 Singular of hudiid.

31 Al-Qur’an, 2:178.

32 Abta Bakr Muhammad b. Abi Sahl al Sarkhasi, Al Mabsiit (Beirut: Dar al Fikr,
2000), 18:315.

3 Imran Ahsan Khan Nyazee, General Principles of Criminal Law (Islamabad:
Advanced Legal Studies Institute, 1998), 142-143.

34 Sarkhasi, al Mabsiit, 18:315.
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Death penalty cannot be awarded usually in crimes except four
punishments only. It is much important to understand the
principles of Islamic law in order to elaborate the capital
punishments with respect to IHRL. Thus, in the following we shall
discuss the crimes and analyze the possibility of execution and
abolishment.

1. Hadd:

Rajam: (stoning to death)
Hiraba: (violence in society)
Apostasy

In these three cases death penalty should be awarded to
offenders as a hadd. Rajam is the death penalty awarded to a
married person who commits adultery. Islamic law has stipulated
strict conditions to inflict this penalty due to which it is near to
impossible to apply this punishment. First of all, the person must
be married; secondly the shubhah plays a significant role in
suspending the punishment. The Muslim jurists have discussed
various shubuhatt®> which suspend the punishment. Thirdly and
most importantly, the crime must be proved by four male
competent eye witnesses who testify the actual penetration. The
standard of competence is much strict and high. Further, Islam
exceptionally encourages the witness to avoid testimony in hadd;3
so that the punishment may be suspended. So far no one has been
executed in Islamic history on the basis of testimony.

Hiraba also has a hadd punishment, but it has four
punishments and only one of them is death penalty. Three hadd
punishments of hiraba are not capital punishments.

Apostasy according to the Islamic law is also a hadd crime. If a
person after embracing Islam converts to any other religion or

35 Plural of Shubhah. See: for a comprehensive discussion on Shubhah Abu Zahra,
Al-Jarimah wa al-"Ugoiibah fi al-Islam (The crime and Punishment in Islam) 2nd
volume.

3 Muhammad Amin b. ‘Abidin, Radd al Muhtar ‘ald al Durr al Mukhtar (Beirut:
Dar al-Fikr, 2000), 7:70.
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becomes atheist, he will be given 3 days to deliberate and his
misconception and doubts about Islam shall be addressed and
removed. And even after that he does not return to the fold of
Islam, he will be punished by death.” However, this rule only
applies to male apostates. If a women commits apostasy, she will
not be awarded death penalty.3® This punishment for apostasy has
not been incorporated in Pakistani legal system.

2. Qisas

Qisas is death penalty awarded to the crime of intentional
murder (Qatl-e-Amd). Under Islamic law intentional murder is
that, in which the life of a person is taken away by intentional use
of a weapon which is normally used to kill, such as guns and
sword.® It should be noted that among five kinds of homicide
only intentional murder is liable to death penalty.4 Again in order
to apply this punishment the crime must be proved beyond any
reasonable doubt by the testimony of two male competent eye
witnesses. The shubhah, also suspends the punishment. Qisds is
under Islamic law a compoundable offence. Hence, the heirs of the
victim may pardon and/or compound# and consequently the
punishment can be suspended.

3 & 4. Ta’zir and Siyasah

These two punishments are not specified and based on the
violation of the rights of individual or state and it can be
abolished. Under Islamic law, state can pardon these offences and
also can alter their punishments from one nature to another
nature. Capital punishment under these can be abolished and thus
can be brought in line with IHRL documents.

Capital punishment is also related to the nature of
punishments under Islamic law, then to the concept of shubhah,
and consequently to the criteria of witnesses and high level of
testimony. At the end, not remarkable number of capital

37 Muhammad b. Isma‘il al-Bukhari, al-Jami’ al-Sahih, Hadith No. 9622.

3 Abdul Ghani al Dimashqi, al-Lubab fi Sharh al kitab, (Beirut, Dar al kitab al-
Arabi), 1:405.

39 Muhammad Amin b. ‘Abidin, Radd al Muhtar, 6:531.

40 al-Marghinani, al-Hidayah, 4:173.

41 Al-Qur’an, 2:178.
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punishments can be found in Islamic law. So, if even one witness
is absent or not trustworthy or lacks honesty, the accused cannot
be given death penalty. Hence, whatever element creates mistake
of law (doubt) in the deliberate commission of the crime, the hadd
punishment is absolved. Such strict conditions are prescribed to
ensure the conservation of the dignity and significance of human
life. It depicts that taking a human life must not be an easy matter.
The general principle, purpose and motive of Islam is that no life
should be taken and preserving human life must always be
encouraged. But the general rule has some exceptions, as in
Islamic criminal law, there are only these four exceptions under
which one can impose death penalty. These exceptions are further
restricted with strict conditions of implementation.

Capital punishments under Islamic law are: namely capital
punishment as a hadd in crime of zing;*2 which is neither
practically possible nor cannot be abolished. As a hadd in the
crime of hirabah, which has four punishments and only one is
death penalty. Capital punishment as gisis; which cannot be
abolished through legislation, but it has the chances of pardon and
compromise from the heirs of victim.#* Capital punishment as
ta’zir; not specified for any crime and it is the discretion of the
judge.#* Capital punishment as siyasah; it is also not specified in
Islamic law and the ruler can award death penalty in crimes
against the community or state.#5 Moreover, the implementation
of punishment of death over these crimes has prescribed
conditions. Without the fulfilment of these strict conditions,
implementing death penalty is not allowed. If there is any shubhah
(Mistake of Law) or lack in the evidence or witnesses or any other
prerequisite, the accused cannot be executed.

42 Zina means fornication, if the offender is Muhsan.

43 Al-Qur’an, 2:178.

4 Wazarah al- Awqaf wa al- Shu’an al Islamiyyah, al-Mawsti'at al-Fighiyyah al-
Kuwaitiyyah, 12:263.

45 Ibn “ Abidin, Radd al Muhtar, 4:215.
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4. Capital Punishment in Pakistani Legal System

Currently, in the Pakistani criminal law the number of crimes
punishable by death goes to 27.4 The major statutes which
provide such crimes include Pakistan Penal Code 18604, Zina
Ordinance 19794, Hudid Ordinance 19794, Pakistan Army Act
19525, High Treason Act 19735, Dangerous Drugs Act 193052,
Railways Act 1890%, Control of Narcotics Substances Act 19975,
Anti-Terrorism Act 199755 and Prevention of Electronic Crimes
Act, 2007%. These crimes can be divided into three categories:
hudud and gisas, most heinous crimes and less heinous crimes.
Pakistan cannot digress from the laws of hudiid and gisas only as
they are obligatory. But the areas of law on which jurists do not
agree unanimously can be altered and induced in law according
to the International Human Rights law documents, which is in fact
not prohibited by the Islamic law.

4.1. Cases where capital punishment can be abolished

As has been discussed briefly, Pakistan cannot ratify the
Second Protocol in its present form and cannot abolish capital
punishment in entirety due to some constitutional obligations
along with other pressures. It is necessary to find out solution for
this issue and abolish the capital punishment to the maximum
extent as per IHRL documents, with adherence to Islamic law.

In Pakistani legal system, Pakistan cannot abolish those
crimes which are based on Shari‘ah principles, which are only four
crimes among twenty seven namely =zina (fornication),””

4http:/ /www.ips.org.pk/politics /1075-should-pakistan-abolish-or-retain-
capital-punishment.html?start=7 [Accessed last time: 04 Oct. 2016].

47 Sections: 121, 132, 194, 295-C, 300, 301, 354-A, 364-A, 365-A, 367-A, 376, 396,
402-B.

48 Section; 5.

49 Sections; 6,12, 15.

50 Sections; 24, 31.

51 Section; 2.

52 Sections; 13, 14.

53 Section; 127.

54 Section; 9-C.

55 Sections; 6-B, 7-A.

56 Section; 17.

57 Zina Ordinance, 1979, S. 5.
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intentional murder,5 blasphemy,® and hirabah (violence in
society).®0 Although these crimes have many options other than
capital punishment in Islamic law. Zinad has never been proved in
Islamic history by testimony, international murder has an option
of pardon or compromise, non-Muslim blasphemer cannot be
awarded death penalty under Hanafi School of law,®! (further, a
Muslim women cannot be punished with death for blasphemy),
and hirabah has four punishments and only one of these is death
penalty .62 These four death penalties are not compulsory for every
offender under Islamic law. Even the offences are of such nature
that it is difficult if not impossible to prove the crime and award
capital punishment for them. All other twenty-three capital
punishments can be abolished from Pakistani legal system and no
resistance is expected to be offered from the perspective of
Shari’ah, constitutional limitations and religious elements.

5. Conclusions and Recommendations

The propagators of the abolishment of capital punishment
consider the right to life as absolute which cannot be alienated. As
a matter of principle, both Islamic law and international human
rights law consider the protection of life and endurance of justice
to be very significant, but the conflict which has raised the
discrepancy, is in the priorities between the interests of individual
and public at large. In respect of execution, irrespective of terrorist
or non-terrorist, we should focus on peace and harmony in the
society and solve the reason of these offences instead of resorting
to executions.

Pakistan, as we have discussed cannot ratify the second
optional protocol of ICCPR, because the protocol demands the
abolishment of death penalty in hudid and gsas as well. Under
Islamic law, some punishments fall under the domain of the rights
of Allah and no one has authority to alter them. As the protocol is

5 Pakistan Penal Code 1860, S. 302-A, as gisas,

5 Pakistan Penal Code, S. 295-C, when blasphemer is Muslim according to Hanafi
School.

60 Pakistan Penal Code, S. 376.

61 Tbn ‘Abidin, Radd, al-Muhtar, 4:215.

62 Al-Qur’an, 5:33.
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not mandatory and is an optional one, so if it could not be
followed in entirety, it is possible to abolish capital punishment
partially to the maximum possible extent. Hence, making possible
amendments to ensure better conformity with the protocol would
surely be a remarkable step by the State’s legislation.

It is mentioned that Pakistan cannot put any reservations,
which could allow Pakistan to maintain death penalty in some
crimes,® on the said Protocol according to the law of treaties as
mentioned in Vienna Convention on the law of treaties, 1969.64 So,
it is my recommendation that a new protocol should be adopted
in accordance with Shari‘ah provisions, dividing death penalty
into crimes’ categories, which would enable Muslim countries
particularly Pakistan to ratify the Protocol and reduce the
applicability of capital punishment. If Pakistan ratifies the
protocol about death penalty and makes some new legislation to
abolish the death penalty to the maximum extent, then other
Islamic countries may also follow Pakistan to ensure
incorporation of International Human Rights Laws at domestic
level. So, if we cannot abolish it totally, let's start abolishing
capital punishment to the maximum possible boundary.
Furthermore, following the footprints of Cairo Declaration which
was adopted by the Muslim countries in 199065, the Muslim
countries may also adopt a new convention for this purpose to
restrict the applicability of death penalty to only those crimes for
which only death penalty has been prescribed by Islamic law.

% %k %

6 According to Article 19 (c), of the Vienna Convention on the law of treaties
1969, a state cannot formulate a reservation if the reservation is incompatible
with the purpose and object of the treaty. The purpose of the second optional
protocol of the ICCPR is to abolish the death penalty entirely. So, the reservation
about those crimes which are punishable with death penalty under Shri‘ah, will
be against the purpose and object of the said Protocol.

64 Article 19, its electronic copy is available at:

https:/ /legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf
[Accessed last time: 03 Mar, 2017].

&Shttp:/ /www.bahaistudies.net/neurelitism/library /Cairo_Declaration_on_Hu
man_Rights_in_Islam.pdf [Accessed last time: 14 Dec. 2016].
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Islamization of Laws in Pakistan, Federal Shariat
Court and Contemporary Challenges

Sardar M. A. Waqar Khan Arif*

Abstract

The structure of the state of Pakistan is based on Islamic ideology. Islam is
the state religion under article 2 of the constitution of Islamic republic of
Pakistan, (1973). There are significant attempts and efforts made for
Islamization of laws, such as, the adoption of Objective Resolution, (1949).
The bulk of the provisions of Islamic law requlate individuals as well as
collective lives of the people. However, there are certain challenges.
Islamization is urgent need of the Pakistani Muslims. An implementation
and enforcement of the provisions of Islamic laws in true sense is essential
for further progress in Pakistan. The role of the constitutional institutions
for Islamization is significant for consideration having certain challenges in
implementation. In this context, this paper specifically discusses the role of
constitutional institution, the Federal Shari‘at Court (FSC). It argues that
the FSC has, more or less, contributed for Islamization of laws in Pakistan
and there are certain challenges in terms of its application. It analyses the
judgments of the FSC and describes its powers and procedural challenges
for Islamization of laws. It further highlights the jurisdiction of the FSC
and pendency of the cases in Shari‘at Appellate Bench is questionable. The
paper concludes that although legislature and in particular FSC have
contributed for Islamization of laws and for constitutional development but
still implementation of laws and Court decisions is a big challenge.

Keywords: Constitutional institutions, Islamization of laws in Pakistan,
Challenges, FSC.

1. Introduction

Under article 2-A of the Constitution of Islamic Republic of
Pakistan, 1973, Islam is the Religion of the State. The basic

* Dr. Sardar M. A. Waqar Khan Arif is an Assistant Professor of Law and
Chairman/Head of Department (HOD) at Department of Law, Faculty of Social
Sciences and Humanities, University of Kotli, Azad Jammu and Kashmir,
Pakistan. He has completed his PhD (Law) from Department of Law,
International Islamic University Islamabad (IIUI) Pakistan-cum-Rijks Universiteit
Groningen, The Netherlands. The author wishes to thank Dr. Muhammad
Munir, Vice President IIUI for his insight. Special thanks to Dr. Muhammad
Mushtaq Ahmad, Director General, Shariah Academy, IIUI for valuable and
thought-provoking discussions on the topic. All errors remain solely with author.
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ideology of the Pakistan is based on "Injunctions of Islam".
Pakistan was declared as Islamic Republic in 1956 based on
Objective Resolutions of 1949. The foundation of Pakistan is based
on Islamic ideology. Islam is the Religion of peace and prosperity
and has unique characteristics and features. Under Constitution,
citizens of State are required to live their lives in an Islamic way.!

All Constitutions of Pakistan endorse that "Islam is the State
Religion". All Constitutions maintained that Islamic ideology is
the key element and day to day matters and affairs of Pakistan
revolve around it2 Despite a declared Islamic Republic,
Islamization began in the 1970s under Zulfigar Ali Bhutto and
later during the rule of General Zia-ul-Haq in the 1980s. Hudood
Laws were formulated and implemented during Zia's regime. In
terms of Constitutional institutions in Pakistan, the Council of
Islamic Ideology (CII) and Federal Shariat Court (FSC) are
prominent. The role of CII is advisory whereas FSC has its
jurisdiction, powers and functions and mandate to make
judgments on Islamic laws. This paper is specific to the case of
FSC as it is a constitutional body. The methodology adopted in
this paper is analytical.

2. Federal Shariat Court (FSC) in Pakistan: An Overview
2.1. Composition and Structure

During the era of General Zia, the FSC was established by
incorporating provisions in the Chapter 3-A of the Constitution.?
During his tenure, the apparent purpose of such institutions was
Islamization of Laws. In this respect, the FSC was assigned a
function to "examine any law or provision of law whether the
same was repugnant to the injunctions of Islam as laid down in
the Holy Qur’an and the Sunnah".

According to Article 203-C (2) of the Constitution, 1973 the
composition of FSC includes "not more than eight Muslim Judges

1 Manzooruddin Ahmed, "Islamic Aspects of the new constitution of Pakistan",
Islamic studies, Vo.2: No.2, pp. 249-286.

2 Farhan Mujahid Chak, Islam and Pakistan's Political Culture (New York:
Routledge, 2015).

3 President Constitution (Amendment) Order no: 1 of 1980) PLD 1980 Central
Statutes p.8, 9.
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including the Chief Justice (CJ)". The qualification of CJ of FSC is
described as "the Chief Justice of the Federal Shariat Court shall be
a person who is, or has been or is qualified to be a judge of the
Supreme Court or who is or has been or is qualified to be a judge
of a High Court". "Four out of eight other Judges of the FSC
include persons who are or have been qualified to be a judge of
High Court". The remaining three persons include Ulama’ and
they must be qualified as who are well versed in Islamic Law. It is
important to note that the term of the Judges of the FSC is three
years. The President has to play important role for appointment of
the Judges of the FSC under article 203C. The President has to
appoint Judges of the FSC "on the advice of the Prime Minister
and all judges must be qualified".4

The CJ of the FSC has to take oath before the President of
Pakistan. The format of oath is set out in Third Schedule of the
Constitution, 1973. "The CJ of the FSC is entitled to the same
salary, allowances and other privileges as are given to a Judge of
the Supreme Court under Article 203 C (9)". "A Judge of the FSC is
entitled to the same salary, allowances and other privileges which
are given to a Judge of a High Court. The principal seat of the FSC
is at Islamabad but the Court can sit at other place in Pakistan as
the Chief Justice with the approval of the President may consider
appropriate".

2.2. Jurisdiction and Powers of the FSC

"The FSC is a constitutional organ of the state. It has original,
appellate and revisional Jurisdiction. It has exclusive jurisdiction
to determine, upon petition by any citizen or the federal or
provincial governments or on its own motion (sue motto), whether
a law is conforming or not to the injunctions of Islam. The FSC has
original and appellate jurisdiction. The Court has exclusive
jurisdiction to hear appeals from the decision of criminal courts
under any law relating to enforcement of Hudiid Laws".

"The enactment of law is the responsibility of the Parliament
and necessary amendments proposed by the FSC are the

4 Al-Jehad Trust V. Federation of Pakistan, PLD 1997, SC 84.
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responsibility of the executive. If the government fails to amend
the impugned law within a specified period, the impugned law or
its provision to the extent to which it is held to be so repugnant by
the FSC, ceases to have effect on the day on which the decision of
the FSC takes effect". The status of the FSC judgments does not
remain only fatwa (juristic opinion) but transforms into orders that
have binding force in this way. The FSC has asserted its right to
ijtihad. The FSC ijtihads generally are in favor of human and family
rights.> The cases are independently judged by the Judges of the
FSC on case to case basis. The FSC highlights the necessity of
resorting to ijtihad.6 There is no institutionalized taglid (imitation)
as far as the FSC is concerned. As stated in a FSC verdict, the term
‘Injunctions of Islam” "employed in the Constitution has not been
defined nor its scope determined, therefore, if there is any
repugnancy of any law to the Qur'an and the Sunnah, it is left
open to be identified and construed by the FSC under its power
under Article 203-D (2) of the Constitution".”

"Article 203-DD of the constitution confers exclusive
revisional jurisdiction on the FSC. The revisional powers of the
FSC extends to calling for and examining the record of any case
decided by any criminal court under any Hudiid laws for the
purpose of satisfying itself as to the correctness or legality of any
finding, sentence or order passed by it and when calling for such
record it may direct that execution of any sentence be suspended".
"Clause 9 of article 203-E confers power on the FSC to review its
own judgment, decision or order. There is no condition and no
limitation on the exercise of this power of review". "Article 203-J
empowers the FSC to make rules for carrying out the purposes of
the chapter 3-A. Such rules made by the court, be notified in the
official Gazette".

5 Thsan Yilmaz, “Pakistan Federal Shariat Court's Collective Ijtihad on Gender
Equality, Women's Rights and the Right to Family Life", Islam and Christian-
Muslim Relations, Vol. 25, No. 2, (2014), pp. 181-192.

6 Sue Motto No.1/K of 2006, 12-13.

7 Sue Motto No.1/K of 2006, 2007.
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2.3. Constitutional appeal from FSC to Shariat Appellate
Bench (SAB)

According to A. 203F appeal is provided before the Shariat
Appellate Bench (SAB) of the Supreme Court against final
decision of the FSC within sixty days. "The Federal Government
or a Provincial Government can prefer appeal within six months
of such decision. The SAB consists of three Muslim judges of the
Supreme Court and not more than two Ulama’ to be appointed by
the President (on advice of the Prime Minister) to attend sitting of
the Bench as ad hoc members of the SAB".

3. The Role of FSC for Islamization of Laws

While examining laws, the FSC has stated that "the judges
should not strictly adhere to the literal meaning of the verse but
should consider the spirit of the Qur’an, taking the Qur’an into
account in its entirety". The FSC stated that: “Qur’an and Hadith
shall have to be interpreted in the light of the evolution of human
society and its demands at a particular stage of time... such
process should not defeat the intent and purpose for which the
Holy Qur’an stands.”8 This position of FSC has played a
significant role in judgments on issues of marriage and women'’s
rights. For example, the FSC has declared that requirement of
marriage registration is in accordance with the Injunctions of
Islam.? Although conservative sections in Pakistan pressured the
FSC to declare marriage registration a violation of Islamic law and
thus of the Pakistani Constitution, the FSC, however, "found this
statutory requirement in accordance with the Islamic law since it
clarifies an individual’s marital status and prevents the denial of
women and children’s legal rights".10

The FSC has also played its important role for interpreting
the provisions of the Muslim Family Laws Ordinance (MFLO) of
1961. It has also tried to avoid misuse of the provisions of MFLO.11
Under the MFLO, the husband must "submit a written notice of

8 Muhammad Riaz v. Federal Government of Pakistan, PLD 1980 FSC 1, 47.
9Ibid., at 51.

10 Allah Rakha v. Federation of Pakistan, PLD 2000 FSC 1, at 48-51.

11 Ibid., at 61-62.
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the falag to the state and a copy to the wife. Nevertheless, many
husbands do not submit this document and if the former wife
remarries, they deny the divorce and accuse the former wife with
zina" .12 The FSC underlined that as “the protector of rights of all
human beings” and as “the first religion which has conferred all
possible rights that could be bestowed upon a woman” .13

The FSC ruled in the favor of daughter in disputes between
fathers and daughters in relation to consent of Wali for a valid
marriage. The FSC has ruled out that consent of the daughter is
not a necessary element for validity of marriage. However,
Scholars differ on this point.1* "The FSC has also become more
vigilant about countering the abuse of the Hudid laws by
disgruntled parents, resentful former spouses, political rivals and
the police. The FSC has even stated that a woman can never be
guilty of zina if she complains of rape at any stage".15

In terms of equality between husband and wife, the FSC has
ruled out that husband and woman have their rights and
responsibilities for protection of a marriage bond. The FSC has
condemned and declared discrimination as invalid if it occurs
between the spouses. One question is that Does Islam recognize
any right of women as husband has in terms of Divorce? The FSC
has held that Divorce is purely the right of husband according to
Islamic law. However, it does not mean that Islam is unequal with
women. The right of women in the form of Khula in a Marriage
contract has been recognized by Islam. Discrimination at all levels
especially with women is prohibited.’® In a similar petition
concerning gender's equality the question was that can
appointment of women be made as a Judge? The FSC has ruled
out that Islam does not promote discrimination on the basis of sex
or on the basis of gender's equality rather Islam condemns
discrimination. Man is not superior to woman. The Court held

12 Muhammad Khalid Masud, Role of the Council of Islamic Ideology in the
Islamisation of Laws in Pakistan, (Adelaide: University of South Australia, 2015),
pp. 12-45.

13 Ibid, at 62.

14 Muhammad Imtiaz and another v The State, PLD 1981 FSC 308; Noor Khan v Haq
Nawaz, PLD 1982 FSC 42.

15 Safia Bibi v. State, PLD 1985 FSC 120.

16 Saleem Ahmad v Government of Pakistan, PLD 2014 FSC 43.
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that woman was not appointed as Judge in the era of Prophet
Muhammad (P.B.U.H). In this case, the FSC has taken into
consideration various opinions of the Scholars and other
decisions. The Court has also referred to the Qur’anic verses and
held that Islam does not promote discrimination and Islam is the
religion that places women and man on equal footings. Both have
equal property rights, legal rights and economic independence.
The Court has referred to the various Qur’anic verses and Hadiths
on the subject. The Court held that man is supporter and protector
of the family. Husband is maintainer and protector of the wife. In
no case, the woman is inferior or lower to man. Both have
responsibilities in relation to preservation and protection of family
as is one of the Magqasid (Objectives) of the Shari’ah. In this case, the
FSC has declared that appointment of woman as a judge is not
expressly prohibited by Islam and dismissed the petition.1”

While taking into consideration the question that can woman
become Head of State or Judge, in a petition that was based on
Grand Mufti of Saudi Arabia’s fatwa, the FSC has referred to the
Qur’anic verse 28 of the Chapter 2 that elaborates the similar rights
of man and woman and kindness. The Court has also referred to
the Ansar Burney case in which dismissal was made on the same
petition. In this respect, the FSC has also referred to constitutional
provisions.’® When Section 10 of Citizenship Act was challenged,
the FSC has reviewed the relevant legislation and ruled out that
foreign husband cannot take citizenship only on the basis of
marriage with Pakistani woman. In other words, denial has been
made to a foreign husband.!® The court held that: “We are of the
view that section 10 of the Citizenship Act is discriminatory,
negates gender equality and is in violation of Articles 2-A and 25
of the Constitution of Islamic Republic of Pakistan and also
against international commitments of Pakistan and most
importantly is repugnant to Holy Qur’an and the Sunnah” 20 These
case laws show that the FSC has played vital role for Islamization
of laws in Pakistan.

17 Ansar Burney v. Federation of Pakistan, PLD1983 FSC 73.
18 Shariat Petition No.1-L of 2010, 7 October, 2010.

19 Sue Motto No.1/K of 2006, at 23 and 24.

20 Ibid., at 16.
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3.1. Analysis of Certain Judgments of the FSC

Article 203-G confers on the FSC the exclusive power and
jurisdiction in respect of matters which fall within its jurisdiction
i.e. matters enumerated in Articles "203-D, 203-DD and 203-E,
except the matters which are brought to the Supreme Court in
appeal before its SAB". In “Mst Kishwar Sultana v. Muncipal
Corporation, Faisalabad” the court held that: “the question
regarding the repugnancy of any law to the injunction of Islam is
in the exclusive Jurisdiction of the FSC and after that it falls within
the Jurisdiction of SAB of the Supreme Court under Article 203-F
of the Constitution”.

In another important case of “Muhammad Irshad Khan v. State”
court observed that: “jurisdiction of Superior Courts and
Tribunals to entertain proceedings or exercise power of
jurisdiction in respect of matters falling within powers and
jurisdiction of FSC are barred under Article 203-G of the
Constitution”. Article 203-H explains the principles relating to
“proceedings pending in any court or tribunal”. Clause 3 of this
Article places restrictions on the powers of “Federal Shariat Court
or the Supreme Court” to the effect that while exercising their
jurisdiction under chapter 3A part VII of the Constitution of 1973
they shall have no authority to grant any interim order or
injunction in any proceeding.

The proceeding in any other court or tribunal shall continue
unhampered and unhindered even though the point at issue
before them is the same which is under examination before the
FSC or SAB of the Supreme Court.2! The approach adopted by
FSC is progressive as noted by Shahbaz Cheema.?2 He noted that:
"The FSC has more often than not tilted towards the upholding of
the second interpretation of the phrase. Thus, the approach of the

21 Naeem Ullah Khan, "Constitutional Manacles on Superior Court’s Jurisdiction
and Recent Scenario on Public Interest Litigation in Pakistan", South Asian
Studies A Research Journal of South Asian Studies, Vol. 33, No. 2, July - December,
2018, pp. 383 - 394.

22 Shahbaz Ahmed Cheema, "The Federal Shariat Court's Role to determine the
scope of 'Injunctions of Islam' and its implications", Journal of Islamic State
practices in International Law, (2013), p.94-100.
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court is not literal; it is progressive in scope and nature. The most
important case on this point is Pakistan v Public at Large" .

"No one can deny the right of the FSC to come to its own
conclusion, but it should also have taken into consideration the
SAB’s observation in Pakistan v Public at Large2* The SAB
recommended that while determining the meaning of the
‘injunctions of Islam’ the FSC should seek opinions of learned
persons in the field as well as institutions engaged in Islamic
learning". In this respect it is argued that the FSC has to play its
effective role for declaring inconsistent laws as repugnant to the
injunctions of Islam; declaring consistent laws as valid under
Islamic law and filling the gaps in laws by suggesting Islamic
alternative.

4. Contemporary Challenges

"In Pakistan, injustice, exploitation, intolerance, extremism,
misconstrued interpretations of the religion are the symptoms of
bad governance practices, inadequate education and lack of
training of citizens, and a long neglect in the correct prioritization
of policies". "These are big challenges and significant for
consideration ad solution. Pakistan has made substantial progress
in achieving the realistic constitutional and legal structures; the
successive governments have not been completely able to convert
them in practice. In Pakistan, the enactment of law is the
responsibility of Parliament and necessary amendments proposed
by the FSC are the responsibility of the executive".

"If the government fails to amend the impugned law within a
specified period, the impugned law or its provision to the extent
to which it is held to be repugnant by the FSC ceases to have effect
on the day on which the decision of the FSC takes effect". "In this
way, the status of FSC judgments does not remain that of only a
fatwa (juristic opinion), but they become orders that have binding
force. Implementation of these orders of the FSC is a big
Challenge". "The FSC’s powers are restricted by Articles 203B-C,

2 Pakistan v Public at Large, PLD 1986 SC 240.
24 Tbid.,
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which exclude the Constitution, procedural law, Islamic personal
status law and the MFLO from its judicial review. However, the
FSC is both an official institution and also a court". However, "in
the beginning, the Objectives’ Resolution was adopted that
contains all essential elements for framing a balanced constitution,
meeting the needs of all citizens, irrespective of their caste, colour
or creed". The adoption of Objective Resolution was significant as
it includes Islamic provisions. As a result, it became part of the
Constitution. Later, efforts were also made by other rulers for
Islamization of laws in Pakistan.

However, the interpretation of norms of Islamic law in its
true sense by the FSC is a big challenge. In this respect, reforms of
the Judiciary and legal reforms are significant for consideration.
Simplification of Judicial procedures and reducing delay in
administration of justice is a big challenge. The determination of
the qualification of Judges is essential for further progress. The
other Challenges include: (i) application and enforcement; (ii)
pendency of cases at the FSC; (iii) pendency of cases at SAB; (iv)
Implementation of the Injunctions of Islam so on and so forth.

5. Conclusions and Recommendations

From the preceding discussion it is concluded that In
Pakistan the FSC is the institution which analyses provisions of
law. The FSC is required to declare laws inconsistent or repugnant
which are not Islamic or against the injunctions of Islam. The FSC
may also suggest any changes in the existing legal framework that
are against the norms of Islamic law. The FSC devotes to give an
alternative by suggesting reforms in order to make conformity
with Islamic laws. The FSC has original, appellate and revisional
jurisdiction as embodied in Constitution, 1973. The FSC is
composed of Judges and experts of Islamic law. The FSC has
contributed for Islamization of laws and in no way the Islamic
nature can be denied. For example, As noted by the Supreme
Court in “Wukula Mahaz Barai Tahafaz Dastoor Vs. Federation of
Pakistan (P L D 1998 SC 1263)” observed that “when an impugned
Constitutional amendment is of such a nature, which tends to
destroy any of the basic features of the Constitution without
which the State could not have been run as was originally
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mandated by the framers of the Constitution cannot be upheld as
it destroy the basic feature of the Constitution”.

In another case of “Pakistan Lawyer’s Forum V. Federation of
Pakistan (PLD 2010 SC. 1165)”, "the Supreme Court while deciding
the constitutionality of 17t Amendment to the Constitution
decided that": “The Basic Structure Doctrine is acknowledged to
be in existence in the Constitution however, there are limitations
on the power of Parliament to make amendments. It had been
afore said that this can’t be exercised by the judiciary however by
the body politics of the country”. The Court concluded that “the
theory of basic structure or salient features, insofar as Pakistan is
concerned, has been used only as a doctrine to identify such
features”. The approach adopted by the FSC is reformative as well
as constructive in general having certain challenges, such as,
pendency of cases at SAB and application and enforcement.
Special efforts are required for further progress in this respect.

In terms of legislation, the parliament and relevant
authorities are required to legislate effectively and formulate
policies that are beneficial. There is need of exploration in the role
of the FSC in order to clarify the existing situation. Special efforts
and a balanced approach to that extent are required. The Fatawa of
unqualified religious persons or practitioners can be replaced by
the balanced interpretations of Islamic provision. Instead,
opinions of Ulama’ may be taken into consideration who are well
versed with traditional as well as modern sciences. Such an effort
would be useful for Islamization of Laws in Pakistan. The
fundamental principles of Islam include the provisions of justice,
dignity of man, equitable assesses and fair play etc may be
followed in their true sense for smooth functioning of society.

% %k %
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Constitutional Islamization: A Case Study of

Pakistan
Beenish Aslam Shaikh*

Abstract

The real objective behind the creation of Pakistan was the establishment of a
country wherein the Islamic Ideology be implemented in its entirety. Due to
lack of understanding of Islam, influences of Western culture, poor
interpretation and lack of implementation of the underlying objectives of
Islamization of Laws, Pakistani legal system has become a hybrid system
with no proper demarcations. So, it is important to analyze the
Constitutional provisions in the light of the underlying objectives so as to
bring a balance between Islamization and Constitutionalism. The issue of
Islamization is quite diversified. This paper highlights the objectives of
creation of Pakistan, relevant Islamic provisions of the Constitution, the
socio-legal perspective of constitutionalism and Islamization, the role of
Federal Shariat Court and its exceptions in case of personal laws (Muslim
Family Law Ordinance 1961 only), the critique whether Pakistan has
achieved its objectives and some recommendations for the implementation of
Islamic legal system. The issue of personal laws is a vast subject but it is not
covered as a whole in this paper and so as the exceptions to the powers of
Federal Shariat Court in fiscal and procedural laws, and the qualification of
the members of the National Assembly.

Keywords: Islamization of laws, Constitution of Pakistan, Federal
Shariat Court, Islamic State.

1. Introduction

Pakistan, an Islamic State formed under the Two-Nations’
Theory and the only State formed under the Islamic Ideology
forming its foundation for State legitimacy, incorporated Islamic
provisions in the Constitution ensuring the principles of faith but
failed to understand, interpret and implement the underlying
objectives due to politically compromised system, instability,
gender disparity and democracy. Law is an instrument to
implement the state’s ideology. Pakistan has a plural legal system
in which laws are derived from shari’ah as well as secular laws
and even International Human Rights Law. The problem of
Islamization of Laws in Pakistan is the implementation of shari’ah
in its original form, rather Islam is understood and implemented
as visualized and interpreted by the religious leadership, which
failed to bring positive outcomes and revolutionary reforms in the
emerging challenges. Therefore, it is equally important to

* Lecturer Law, Faculty of Shariah and Law, International Islamic University
Islamabad, Pakistan and can be reached at: beenish.aslam@iiu.edu.pk.
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understand the concept of Islamization and liberal democracy; the
objectives, significance, utility and the vision of the Founders of
Pakistan; and the state of Islamic supremacy clauses in the
Constitution so as to bring a balance between the
Constitutionalism and Islamization.

2. The purpose of an Islamic State

Islamization or Islamification is the process whereby the
States bring their State system in conformity with the principles of
Islamic State. It means that the State follows the Islamic Ideology,
so that the structure and functions of the State to be conducted
according to the rules and regulations provided by the basic
principles of Islam.

The Holy Qur’an clearly mentions the purpose of sending
Prophets was to create conditions in which masses are assured of
social justice principles prescribed by Allah Almighty. Allah
Almighty says in the Holy Qur’an:

“Indeed we sent our Messengers with Clear Signs, and
sent down with them the Book and the Balance that
people may uphold justice...1” (57:25)

In another verse Allah Almighty has provided the guidelines
for the establishment of an Islamic society:

“(Allah will certainly help) those who, were We to
bestow authority on them in the land, will establish
Prayers, render Zakah, enjoin good, and forbid evil. The
end of all matters rests with Allah”.2 (22:41)

Emphasizing on justice, Allah Almighty has said in another
verse:
“You are now the best nation brought forth for mankind.
You enjoin what is right and forbid what is wrong and
believe in Allah. Had the People of the Book believed, it
is better for them. Some of them are believers but most
of them are transgressors”.? (3:110).

! Ansari, Towards Understanding the Quran, p.821.
2 Tbid., 502
3 Ibid., 85-86
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3. Islamization under the Constitution of Pakistan 1973

Constitutionalism is the idea without which no State can
survive whereby the powers of the government are limited by the
Law, and that its authority or legitimacy depends on its observing
these limitations. The Constitution is the document framed by the
government itself. The interesting aspect is that the government is
fully empowered to frame it’s Constitution while the Constitution
provides the limitations of the powers of the government®.

The official name of the Constitution of Pakistan is ‘The
Constitution of the Islamic Republic of Pakistan’. The name in
itself provides the ideological structure of the State.

The Constitution is a socially binding contract which forms
rights and obligations between the State and its objects. It is
universally accepted principle that the Constitution is the
Supreme law of the land which provides for guarantee of peace,
welfare and amity of the people, subject to the rights and
obligations, against all forms of exploitation, socio-economic
justice and principles of good governance, transformed in the
principles of policy, to make the document as the living
instrument, sufficient to cater for the present and future
requirements of the nation.5> The Constitution establishes various
institutions, apparatus of government, defines relationship
between individuals and the State, between Federation and its
provinces and various organizations of the State.6

The second feature of the Constitution of Pakistan is its
Islamic nature. Pakistan is named as “Islamic Republic of
Pakistan”?, this name has direct nexus with the very reason and
object of the creation of Pakistan, which is reflected in the
Preamble, “wherein the Muslims shall be enabled to order their
lives in the individual and collective spheres in accordance with
the teachings and requirements of Islam as set out in the Holy
Quran and the Sunnah”8. This was the background of the very
creation of the Muslim State in the form of Pakistan. Article 2 of

4 Stanford Encyclopedia of Philosophy, Constitutionalism.

http:/ / plato.stanford.edu/entries/ constitutionalism last visited December 28,
2018.

5 Mazhar Ilyas Nagi, The Constitution of the Islamic Republic of Pakistan 1973,
(Pakistan: Imran Law Book House, 2013), 1:127.

6 Ibid., 129.

7 Article 1(1), The Constitution of the Islamic Republic of Pakistan, 1973.

8 Ibid., Para 5, Preamble.


http://plato.stanford.edu/entries/constitutionalism

ISLAM. L. REV. [VOL. 2: 3 & 4 - AUTUMN /WINTER, 2018] 59

the Constitution of Pakistan 1973 declares Islam to be the State
religion. It is an important feature of an Islamic State that it should
be an ideological State. It extends its citizenship to those who are
its residents or who have migrated in the State. It is not an extra-
territorial state as is mentioned in the Holy Qur’an:

“Surely those who believed and migrated and strove
hard in the way of Allah with their possessions and their
lives, and those that sheltered and helped them --- they
alone are the true allies of one another. And those who
believed but did not migrate (to Dar ul Islam), you are
under no obligation of alliance unless they migrate. And
should they seek help from you in the matter of religion,
it is incumbent on you to provide help unless it be
against a people with whom you have a pact. Allah is
cognizant of all that you do.”? (8:72)

The ideology of Pakistan is based on Muslim nationhood
which resulted in the partition of the Sub-Continent under Two-
Nation’s Theory. Pakistan owes its origin to the belief that
Muslims are a nation, an ideological community and it is the
requirement of their religion that they establish a State where they
can lead their lives according to the Islamic Injunctions, their own
culture and traditions. The Constitution provides full opportunity
to its residents to lead their lives in accordance with the
Injunctions of Holy Quran and Sunnah.

The other side of this concept is highlighted in the case, Niaz
Ahmed wvs. Province of Sindh whereby the Sindh High Court
observed that Article 2 is only the declaration clause showing a
fantasy of Islamic symbol. The language of Article 2 does not
impose any obligation on the State to follow Islamic Law as the
foundation of its State system nor does it oblige the State to make
Islamic Law as the Law of the Land. “... There is, therefore, no
scope for the argument that Islamic Laws are to be enforced, in
their entirety by virtue of Article 2 itself”.10

Moving further, the word ‘Republic’ in the name of the
Constitution of Pakistan 1973 shows the will of the people to
exercise their power and authority through their chosen

9 Ansari, Towards Understanding the Qur’an, p.266.
10 Niaz Ahmed vs. Province of Sindh PLD 1977 Karachi 604 at 648-49.
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representatives!l. As Dr. Tanzil ur Rehman has rightly pointed out
that the name as enshrined in the Constitution of Pakistan clearly
states that “this part of the land will be a cradle for Islamic
democracy but the rulers of this Islamic Republic, whether elected
or self-imposed, neither exhibited their knowledge of Islam nor
Democracy as recognized by Islam” .12 Moreover, there is a Federal
character of the State with clear division of powers between the
Federation and the Provinces.!3 The Quaid-e-Azam formed the
Constituent Assembly of Pakistan on August 11, 1947 in which he
provided some guidelines for the Constitution making of Pakistan
in which he highlighted that Pakistan would have Federal in
nature.

The name of our country is Pakistan, which is defined in the
Article 1 of the Constitution 1973 so that the Executive authority
can exercise its sovereign power within its territories.

3.1. Sovereignty and Democracy

The philosophical foundation of Western democracy is the
sovereignty of the people whereby the absolute power of
legislation rests in the hands of the people.'* This is not the case in
Islam. In Islamic Law, the Sovereignty belongs to Allah Almighty
and the vicegerency (khilafat) to man. It is also reflected in the
Objectives Resolution, which is the Preamble’> of all the
Constitutions of Pakistan. Objectives Resolution embodies the
fundamental concepts of the Constitution.16 Objectives Resolution
is very important and is the sheet-anchor of the Constitution, for it
reflects aspirations of the people of Pakistan as to what they want
and how they want to be governed.?”

The Constitution of Pakistan is a living manifestation of the
will of the people of Pakistan, wherein the people had made clear

11 Para 2 and 3, Preamble, The Constitution of the Islamic Republic of Pakistan,
1973.

12 Tanzil-ur-Rehman, “Islamic Provisions of the Constitution of the Islamic
Republic of Pakistan, 1973, What More is Required?”, The Qur’anic Horizons
Volume 2: No. 3: (July-September, 1997), p.1.

13 Article 1, The Constitution of the Islamic Republic of Pakistan, 1973.

14 S, Abul A’la Mawdudi, Islamic Law and the Constitution (Pakistan: Islamic
Publications (Pvt.) Ltd., 12th Edition, 1997), p.138.

15 Para 1, Preamble, The Constitution of the Islamic Republic of Pakistan, 1973.

16 Cf. Nizam Khan V. Additional District Judge, PLD 1976 Lah. p.930.

17 Mahmood Khan Achakzai and Others V. Federation of Pakistan and Others, PLD
1997 SC 426.
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that authority to govern shall be exercised within the limits
prescribed by Allah'8, and not by or on behalf of the people of
Pakistan. This reflects two principles; firstly, that the exercise of
authority shall be informed and circumscribed by the principles of
Islam; and secondly, that the people of Pakistan shall play an
integral role in the exercise thereof. Any action or inaction that
contravened said instructions would be ultra vires of this
authority, unconstitutional and void.1®

It is pertinent to note that in the Para 1 of the Preamble of the
Constitution, the words “within the limits”20 is mentioned but in
Para 4, the words “wherein the principles of democracy, freedom,
equality, tolerance and social justice, as enunciated by Islam, shall
be fully observed”?! and in Para 5, the words “wherein the
Muslims shall be enabled to order their lives in the individual and
collective spheres in accordance with the teachings and
requirements of Islam as set out in the Holy Quran and the
Sunnah” are conflicting in nature. If limits prescribed by Allah
Almighty are to be followed, democracy cannot co-exist with
those limits.

Similarly, the limitations of freedom and equality are defined
nowhere in the Preamble. The Western concept of separation of
religion from State functions is a secular concept which can never
be a part and parcel of Islamic Legal system. Islam presupposes
that all the human beings are equal and enjoy the same set of
liberties and limitations. Equality should not be confused with
classification. As per Islamic Jurisprudence principles, Islam
promotes  equality, negates discrimination but upheld
classification. One of the basic principles of Islamic Jurisprudence
is that reasonable classification is permissible but discrimination
violates the well-known tradition of Holy Prophet SAWW
proclaimed in Khutba Hajjat-al-Wida’ 22

Allah Almighty says in the Holy Qur’an:

18 Para 1, Preamble, The Constitution of the Islamic Republic of Pakistan, 1973.

19 Nagi, The Constitution of the Islamic Republic of Pakistan 1973, 1:179.

20 Para 1, Preamble, The Constitution of the Islamic Republic of Pakistan, 1973.
Whereas sovereignty over the entire universe belongs to Allah Almighty alone
and the authority to be exercised by the people of Pakistan within the limits
prescribed by Him is a sacred trust.

21 Ibid., Para 4, Preamble:

Wherein the principles of democracy, freedom, equality, tolerance and
social justice, as enunciated by Islam, shall be fully observed.

22 Nagi, The Constitution of the Islamic Republic of Pakistan 1973, 1:385.
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“Allah has promised those of you who believe and do
righteous deeds that He will surely bestow power on
them in the land even as He bestow power on those that
preceded them, and that He will firmly establish their
religion which He has pleased to choose for them, and
He will replace with security the state of fear that they
are in. let them serve Me and associate none with Me in
my Divinity. Whoso thereafter engages in unbelief, such
indeed are the ungodly”.2 (24:55)

Moreover, Article 31 of the Constitution of Pakistan
prescribes the above-mentioned directive in its Principle of Policy
whereby the State is bound to take reasonable steps for its masses
to lead their lives on Islamic way of living.

It is pertinent to note that Allah Almighty has used the term
vicegerency and not sovereignty. Secondly, the power to rule the
world rests with the whole community of believers and not
restricted to any particular person or class of persons.2* So it can
be said that in Islam de jure sovereignty belongs to Allah Almighty
while de facto sovereignty is delegation of sovereign power.

Unlike Western democracy, in an Islamic State, the
relationship between the individuals and the society has been
regulated in such a manner that there is a balance in them and no
one is allowed to exceed the prescribed limits ordained by Allah
Almighty, as is enshrined in the Holy Qur’an:

“Who obey their Lord and establish Prayer; who
conduct their affairs by consultation, and spend out of
what We have bestowed upon them”.% (42:38)

The political system in Islam is based on three principles:
Tawhid (oneness of Allah), Risalah (Prophet hood), and Khilafah
(Caliph or the ruler).26

Man is Allah’s vicegerent and representative of Allah on
earth to establish the Command of the Sovereign. His authority is

2 Ansari, Towards Understanding the Qur’an, p.535.

25, Abul A’la Mawdadi, Tafhim ul Qur’an, (Lahore: Maktaba Tameer e Insaniyat,
1976), 3: 417-420.

%5 Ansari, Towards Understanding the Qur’an, p.714-715.

2 Jamshed Ahmad Hamid, Human Rights in Islam and Contemporary International
Law (Islamabad: Shariah Academy, International Islamic University Islamabad,
2011), 28.
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delegated one as he is bound to obey Allah and act according to
the directives of Allah Almighty and establish His will on earth.
Allah Almighty has said in the Holy Qur’an:

“Just think when your Lord said to the angels: “Lo! I am
about to place a vicegerent on earth”, they said: “Will
you place on it one who will spread mischief and shed
blood while we celebrate Your glory and extol Your
holiness?” He said: “Surely I know what you do not
know””.27 (2:30)

The authority to legislate and to declare anything lawful or
unlawful rests with Allah Almighty alone, as is enunciated in the
Holy Quran:

“And do not utter falsehoods by letting your tongues
declare: “This is lawful” and “This is unlawful”, thus
fabricating lies against Allah. Surely those who fabricate
lies against Allah will never prosper”.?® (16:116)

Allah Almighty has Himself declared that those who do not
follow the order of Allah Almighty while conducting justice will
be among unbelievers, wrongdoers and transgressors. As He has
said:

... Those who do not judge by what Allah has revealed
are indeed the unbelievers...”? (5:44)

“...Those who do not judge by what Allah has revealed
are indeed the wrongdoers...”30 (5:45)

... Those who do not judge by what Allah has revealed

are indeed the transgressors...”31 (5:47)

3.2. What is the nature of the Constitution of Pakistan 1973

The theory behind the Constitution making is that these are
made and promulgated keeping in view objective conditions,
socio-economic requirements, and the structure for the

27 Ansari, Towards Understanding the Qur’an, 7.

28 [bid., 410-411.

2 Ibid., 166.

30 Ibid., 166.

31 Ansari, Towards Understanding the Qur’an, p.166.
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Constitution. What is the nature of the Constitution of Pakistan
1973? The answer is addressed nowhere in the Constitution. A
careful analysis of Objectives Resolution, which is the Preamble of
the Constitution and later on made substantive part through
Article 2A of the Constitution, when read with other provisions of
the Constitution highlight features like Federalism, Parliamentary
form of Government blended with Islamic provisions.32 Objectives
Resolution is no more than declaration defining the ideology of
Pakistan. In order to understand the basic structure of the
Constitution of Pakistan 1973, other documents need to be looked
into, including Objectives Resolution, Report of Constitution
Committee, previous Constitutions of Pakistan, the debates of
Parliament and the Amendments made in the Constitution so far.
The Doctrine of basic structure of the Constitution is still an alien
concept in the Courts of Pakistan.®

In the case of Mahmood Khan Achakzai and Others V.
Federation of Pakistan and Others (PLD 1997 SC 426) while
discussing the status of Eighth Amendment made in 1985 raised
the question as to the basic structure of the Constitution of
Pakistan (1973) whereby it was said that this question is of
academic nature which cannot be answered authoritatively with a
touch of finality but it can be said that the prominent
characteristics of the Constitution are amply reflected in the
Objectives Resolution which is now substantive part of the
Constitution as Article 2A inserted by the Eighth Amendment.34

Article 2A expressly instructed that the principles of
democracy, freedom, equality, tolerance and social justice, as
enunciated by Islam, shall be fully observed. Protection and
advancement of said principles was an integral objective and an
essential feature of the Constitution. Article 2A mandated that the
State shall guarantee fundamental rights, economic, political
justice, and freedom of thought, expression, belief, faith, worship
and association, subject to law and public morality.3

More interestingly, the close analysis of Article 2A and the
interpretation made by the Courts of Pakistan, it can be construed
that if any Article of the Constitution is in conflict with Article 2A

32 Mahmood Khan Achakzai and Others V. Federation of Pakistan and Others, PLD
1997 SC 426.

3 Nagi, The Constitution of the Islamic Republic of Pakistan 1973, 1:130.

34 Mahmood Khan Achakzai and Others V. Federation of Pakistan and Others, PLD
1997 SC 426.

3% Nagi, The Constitution of the Islamic Republic of Pakistan 1973, 1:179.
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or any law in consistent with Article 2A, it does not make that law
ipso facto void rather the appropriate procedure is to be followed
to amend that Article in accordance with the prescribed provision
of the Constitution. It means that the provisions of Article 2A
were never intended at any stage to be self-executory or to be
adopted as a test of repugnancy or contrariety and ultimately
Courts also have no power to strike down any provision of law as
repugnant or contrary to Islamic Injunctions. 3¢ Article 2A can be
pressed into service only when any law is in conflict with any
provision of the Constitution or in cases where Judicial Review is
permissible.

As stated earlier, the Preamble of the Constitution of Pakistan
1973 has become an operative part of the Constitution by virtue of
insertion of Article 2A%, in case of interpretation of any statute the
Court should interpret those provisions in conformity with Article
2A and the grundnorms of human rights.? Article 8(1) enunciated
the significance of the said rights by declaring that all laws,
customs or usages, so far as they are inconsistent with the
fundamental rights would be void up to that extent. In effect such
rights, as enunciated by Islam, had been placed on a higher
pedestal and enshrined as a central feature of the constitutional
framework.?® The Preamble also provides that the Muslims shall
be enabled to order their lives individually and collectively in
accordance with requirements and teachings of Holy Quran and
Sunnah .40

Allah Almighty has said in the Holy Qur’an:

“Believers! Obey Allah and obey the Messenger, and
those invested with authority among you; and then if
you were to dispute among yourselves about anything
refer it to Allah and the Messenger if you indeed believe
in Allah and the Last Day; that is better and more
commendable in the end” 4! (4:59)

36 Hakim Khan and Others V. Government of Pakistan and Others, PLD 1992 SC 595,
621.

37 Revival of the Constitution Order 1973 (P.O. XIV 1985).

38 State V. Qaim Ali Shah, 1992 SCMR 2192.

39 Nagi, The Constitution of the Islamic Republic of Pakistan 1973, 1:179.

40 Para 5, Preamble, The Constitution of the Islamic Republic of Pakistan 1973.

41 Ansari, Towards Understanding the Quran, p.121.
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3.3. Federal Shariat Court

Article 227, when read with Preamble, Article 2 and 2A of the
Constitution of Pakistan 1973 provides Islamic character of the
Constitution of Pakistan by fully securing the independence of
Judiciary and by providing that all the existing laws should be
brought in conformity with the Injunctions of Islam, which is
clearly spelt out as Holy Quran and Sunnah, in Article 203D (1) of
the Constitution of Pakistan 1973.#2 The scope of constitutional
jurisdiction of Federal Shariat Court seems to be narrow. What if
there is no specific provision in Holy Quran and Sunnah regarding
a particular issue? In that case, it is the duty of the Federal Shariat
Court to discover and find out whether a particular legislation is
repugnant to Islamic Injunctions or not by not only against a
specific provision (Ibarat al-Nass) but also by the opinion of the
Muslim jurists (Dalalat al-Nass, Isharat al-Nass, Iqtida al-Nass). The
jurisdiction of Federal Shariat Court is limited to examine and
decide the question whether or not any law or provision of law,
custom or usage is repugnant to Injunctions of Islam and does not
dilate upon its merits and demerits.43

It has been held by the Court in Kaneez Fatima V. Wali
Muhammad and another that while interpreting the Constitution,
enactments, rules and regulations having the force of law and
examining the orders, acts, actions of Government functionaries,
Authorities, Court is competent to apply well recognized
principles of Islamic Common Law and such interpretation which
is in conformity with Injunctions of Islam even in the fields not
occupied by statutory dispensation.** So long as the existing
statutes were not brought in conformity with Injunctions of Islam,
their interpretation, application and enforcement, wherein
discretionary judicial elements were involved, only that course
would be adopted which is in accord with the Islamic philosophy,
its common law and jurisprudence.5

42 Article 203D(1), The Constitution of the Islamic Republic of Pakistan 1973:

(1) The Court may, either of its own motion or on the petition of a citizen of
Pakistan or the Federal Government or a Provincial Government, examine and
decide the question whether or not any law or provision of law is repugnant to
Injunctions of Islam as laid down in the Holy Quran and the Sunnah of the Holy
Prophet, hereinafter referred to as Injunctions of Islam.

4 Nagi, The Constitution of the Islamic Republic of Pakistan 1973, 2:1254.
44 Mst. Kaneez Fatima V. Wali Muhammad and another, PLD 1993 SC 901.
4 Nagi, The Constitution of the Islamic Republic of Pakistan 1973, 1:171.
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In case of Dr. M. Aslam Khaki V. Syed Muhammad Hashim and
2 others, the Honourable Supreme Court decided that if any
enacted law is considered by anyone to be repugnant to the
Injunctions of Islam, the process enunciated by the Constitution of
Pakistan is to challenge the said law before the Federal Shariat
Court under Article 203(D). This power can also be exercised suo
moto by the Federal Shariat Court?.

4. Islamization and Muslim Personal Law

The scope of Islamic Personal Laws is wide and it forms the
foundation for civilization and sanctuary for the individuals.
Muslim Personal Law means religious law of each sect of the
Muslims based on the interpretation of the Holy Qur’an and the
Sunnah by that sect. It does not mean codified and statute law as
per Article 203B(c)*” of the Constitution of Pakistan 1973.

This paper covers the issue of Muslim Family Laws
Ordinance 1961 only. Muslim Family Laws Ordinance 1961 is the
most important legislation on family matters but unfortunately
failed to achieve the objectives of Islamic State as it is contrary to
express commandments of the Holy Qur'an and the Sunnah.
However, the Ordinance is still in force even though it is
controversial. The Ordinance was the result of the
recommendations of the Commission on Marriage and Family
Laws*. The recommendations of the Commission were so-called
Ijitihad and a futile exercise, which has caused chaos in the social
setup in case of Muslim marriages particularly in Polygamy, 7alag
issues and even in inheritance issues by deviating from the
Injunctions of Islam. In Islamic Law, polygamy is allowed while in
the Ordinance it has been made conditional with the permission
of the first wife#. Similarly, 7aldg would be effective after 90 days
which is totally un-Islamic®. The succession to orphaned

46 Dr. M. Aslam Khaki V. Syed Muhammad Hashim and 2 others, PLD 2000 SC 225.
47 Article 203B(c), The Constitution of the Islamic Republic of Pakistan, 1973:

(c) “Law” includes any custom or usage having the force of law but does not
include the Constitution, Muslim Personal Law, any law relating to procedure of
any Court or Tribunal or, until the expiration of ten years from the
commencement of this Chapter, any fiscal law or any law relating to the levy and
collection of taxes and fees or banking or insurance practice and procedure.

48 Preamble, Muslim Family Laws Ordinance 1961.
49 Section 6, Muslim Family Laws Ordinance 1961.
50 Ibid., Section 7.
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grandchildren is also contradictory to Injunctions of Islam3!. The
dilemma in Pakistan is that the legislators have failed to drag their
attention to this very subject and a controversial law has been
implemented, which is not even comprehensive in nature leaving
behind many controversies and ambiguities resulting in a weak
sociological family structure.

Moreover, the Ordinance has the overriding effect as there is
a blanket provision incorporated in the Ordinance which implies
that any law or custom or usage stands impliedly repealed by the
provisions of the Ordinance, in respect of matters specified
therein, if it is found to be inconsistent with the same52. Does the
term “Law” used in the Ordinance include Islamic Law also?
Though the term “Law” is defined nowhere in the Ordinance but
for the sake of Personal Laws, Article 203B(c) of the Constitution
of Pakistan 1973 can be looked into.

Moreover, this law cannot be challenged on the ground that it
infringes fundamental rights of the citizens to profess and practice
their religion under Article 205 of the Constitution. Under the
Constitution of Pakistan 1973, any provision of the law can be
challenged to the extent that comes into conflict with Article 2A
but the vires of the Muslim Family Laws Ordinance 1961 cannot be
challenged by virtue of Article 8(3)(b) read with First Schedule,
Item 3 of the Constitution.

It has been held in Mirza Qamar Raza V. Tahira Bequm>¢ that
protection of provisions of Muslim Family Laws Ordinance by
Article 8(3)(b) from application of Article 8(1)(2), does not extend
to make it immune from challenge on touchstone of Objectives
Resolution. Any provision of the Ordinance can be challenged to
the extent that it is in conflict with the Preamble of the
Constitution.

The jurisdiction of Federal Shariat Court in this regard is also
barred by the Constitution. Jurisdiction of Federal Shariat Court to

51 Ibid., Section 4.

52 Tbid., Section 3.

53 Article 20, The Constitution of the Islamic Republic of Pakistan, 1973.

Subject to law, public order and morality,
a.  Every citizen shall have the right to profess, practice and propagate his
religion; and
b.  Every religious denomination and every sect thereof shall have the right
to establish, maintain and manage its religious institutions.

54 Mirza Qamar Raza V. Tahira Begum, PLD 1988 Kar. 169.
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examine any law, custom or usage having the force of law on the
touchstone of its repugnancy to Holy Quran and Sunnah is
curtailed by Article 203B(c) which excludes the Constitution,
Muslim Personal Laws, fiscal laws and procedural laws from its
scrutiny. Since ten years have been expired, so now the Federal
Shariat Court is empowered to examine the repugnancy of fiscal
laws relating to the levy of taxes and fees etc. This paper is
confined to Personal Laws and further specified to Muslim Family
Laws Ordinance 1961 only, therefore, other aspects are not
covered in this research.

Now, if Article 227 and Article 203B of the Constitution of
Pakistan 1973 are compared, it will make this concept clearer.
Article 227 is enforced by the Council of Islamic Ideology,
whereas Article 203B is enforced through the Courts. In Article
227, the scope and sphere of the Council of Islamic Ideology is
very wide whereas in Article 203B, the jurisdiction of the Courts is
limited both in respect of time and subjects mentioned therein.
Article 203B excludes the scrutiny of Muslim Personal Law
whereas there is no such bar on Council of Islamic Ideology as per
Article 227. If both of these Articles are read together it can be
construed that all the laws dealing with the Muslims, which fall
under the category of “Muslim Personal Laws”, whether they are
Divine or statutory laws, those cannot be examined on the ground
of repugnancy to Injunctions of Islam by the Federal Shariat Court
and the Shariat Appellate Bench of the Supreme Court, rather they
fall under the ambit of Council of Islamic Ideology.

5. Is Pakistan an Islamic Welfare State?

The concept of Welfare State in Islam provides principles so
that the mankind can fashion their lives according to the
principles of social behavior revealed by Allah Almighty while the
Western concept of State is the relationship between the man and
the State and man with man. According to the Qur’an:

“Those whom you serve beside Him are merely idle
names that you and your fathers have fabricated,
without Allah sending down any sanction for them. All
authority to govern rests only with Allah. Allah has
commanded that you serve none but Him. This is the



70 CONSTITUTIONAL ISLAMIZATION

Right Way of life, though most people are altogether
unaware” .55 (12:40)

“Surely your Lord is none other than Allah, Who created
the heavens and the earth in six days, and then ascended
His throne, Who causes the night to cover the day and
then the day swiftly pursues the night, Who created the
sun and the moon and the stars making them all
subservient to His command. Bless is Allah, the Lord of
the whole Universe”.5¢ (7:54)

“And pray: “My Lord! Cause me to enter wherever it be,
with Truth, and cause me to exit, wherever it be, with
Truth, and support me with authority from Yourself””.57
(17:80)

The Constitution of Pakistan 1973 not only provides
protection of fundamental rights but also the principles of policy
subject to the available resources®, the State inter alia is bound to
promote observance of the Islamic moral standards®, make
provision for securing just and humane conditions of work®,
secure the wellbeing of the people inter alin by raising their
standard of living and ensuring equitable adjustment of rights
between employers and employees?®!, provide for all citizens,
within available resources, facilities for work and dequate
livelihood with all reasonable rest and leisuref?, provide for all
persons, in the service of Pakistan or otherwise, social security by
compulsory social insurance or other means® and provide basic
necessities of the life for all citizens as are permanently or
temporarily unable to earn their livelihood on account of
infirmity, sickness or unemployment®. These principles are
backed by the principles of an Islamic state.

Islamic Welfare State should take all steps for its subjects to
live their lives according to Islamic norms and in obedience to
Allah Almighty. The State is also bound to educate its masses
according to Islamic teachings thereby establishing a system

5 Ansari, Towards Understanding the Quran, 347.

56 Ibid., 227.

57 Ibid., 429.

58 Article 29(b), The Constitution of the Islamic Republic of Pakistan, 1973.
59 Ibid., Article 31(2).

60 Tbid., Article 37(c).

61 Ibid., Article 38(a).

62 Ibid., Article 38(b).

63 Ibid., Article 38 (c).

64 Ibid., Article 38(d).
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having collective benefits so as to eradicate evil and to promote
virtue and goodness.

Islamic Welfare State is also under an obligation to establish a
society which is free from exploitation wherein social and
economic justice is guaranteed to its citizens. Under Article 3 of
the Constitution of Pakistan 1973 the State is obliged to ensure the
elimination of exploitation and the gradual fulfillment of the
fundamental principle, from each according to his ability to each
according to his work. Article 38 of the Constitution contains an
important Principle of Policy that the State should secure the well-
being of the people by raising their standards of living and by
ensuring equitable adjustment of rights between employer and
employees and provide for all citizens, within the available
sources of the country, facilities for work and adequate livelihood
and reduce disparity in income and earnings of individuals.

The purpose of Muslims of Sub-Continent for attaining
independence was to order their lives according to the Islamic
principles. But after attainment of independence Pakistan has
failed to achieve this very objective as they have failed to adopt
the Islamic way and enforcement of Islamic Law in the State. The
State is being run on alternate lines by avoiding Islamic principles,
which is not less than a national apostasy. The concept of
separation of politics from morality and religion has posed
numerous problems rather than solving the issue.

Muhammad Igbal has also commented on this issue in his
famous book, Reconstruction of Religious Thought in Islam, as
under:

“Humanity needs three things today --- a spiritual
interpretation of the Universe, spiritual emancipation of
the individual and basic principles of a universal import
directing the evolution of human society on a spiritual
basis... Believe me Europe today is the greatest
hindrance in the way of man’s ethical advancement. The
Muslim, on the other hand, is in possession of these
ultimate ideas on the basis of revelation.. Let the
Muslim of today appreciate his position, reconstruct his
social life in the light of ultimate principles and evolve

65 Ibid., Article 31.
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that spiritual democracy which is the ultimate aim of
Islam” .66

6. Has Pakistan achieved its purpose of Independence?

The glance of Constitutional history of Pakistan reveals that
our political leaders could not frame a Constitution in accordance
with the principles enshrined in the Objectives Resolution. Rather
they promoted bureaucrats and imbalance of trichotomy of
powers due to wrong policies putting the State into trouble and
anarchy.

It has to be taken into consideration that Pakistan was made
in the name of Islam, it means that the legal system, ethical norms
and social, political and economic order then was not Islamic. The
British rule brought vital changes in the legal system to make it
de-Islamized. When Pakistan came into being, it was one of the
major challenges to practically fulfill the independence resolution
and make the system Islamized. Obviously it could not have been
done abruptly rather gradually and systematically. For the
permanent change, it is necessary to have it free from all extremist
bias and unbalanced approach. In order to promulgate Islamic
Law in Pakistan, there is a need to demolish the entire legal
system of the State. This is not possible to bring forth any
parliamentary reform in the presence of current political and
economic condition of the State; security upsets; and international
challenges; moreover, the mindset of the social sector has now
become quite secular. It is a stupendous task and demands a good
deal of hard and systematic work.

Conclusion

Pakistan was made in the name of Islam but the purpose was
to implement the principles of Islam in compatibility with the
modern, educated and enlightened leadership. As a result, those
principles were incorporated in the Constitution but there is a
need to bring the balance between the Islamic principles and the
modern legal theory after analyzing the whole legal system and
highlighting the deficiencies so as to extract viable solutions of the
problems based upon justice, compassion, tolerance and peaceful
coexistence.

66 Muhammad Iqbal, Reconstruction of Religious Thought in Islam, (Lahore: Kitab
Bhavan, 2000), p.183-189.
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Recommendations

The first and foremost need of the time is the reorientation of
our educational system. The present educational system is clearly
divided into two kinds of educational institutions: the religious
Madarasahs and secular educational institutions e.g. schools,
colleges and universities. Unfortunately, none of them are
meeting the educational standards so as to produce youth to run
to modern Islamic state. There is a dire need to reform the
education system and implement uniform curriculum with strong
focus on Islamic teachings, morals and ethical values and Islamic
culture and traditions so as to bring change in the existing
mindset of the people and help in human capital formation and
producing responsible citizens. The education system should also
provide moral and intellectual training in strict accordance with
Islamic Ideology at the grass root level.

Education is a basic need of every society but due to poor
accession; physical, cultural, religious and financial barriers;
gender inequality; poverty; child labour and lack of uniform
curriculum, qualitative teaching methodologies and less focus on
Islamic Education, the situation analysis in Pakistan is alarming,
there is a need for innovative solutions, harmony and removal of
barriers, so as to combat poverty, raising productivity, living
standards and personality development (Tarbiya and Tazkiya al-
Nafs) of citizens to cater the existing challenges.

The Education is the core objective of Islamic Law and is a
backbone of any civilized State. The reforms are required in
accordance with the ideological structure of Pakistan by not only
improving the infrastructure but also realization of
responsibilities of all the sectors for the physical, spiritual,
intellectual, social, and mental development of the children. Along
with the implementation, well-defined monitoring and evaluation
system of accountability is also required at both Federal and
Provincial levels. After Eighteenth Amendment by insertion of
Article 25(a), free and compulsory education for children aged 5-
16 presumably till matriculation has now become a fundamental
right and State responsibility and falls under the Provincial
subject-matter. A close insight to National Education Policy 2017-
2025 provides that the said policy seems to be far better and
practicable, effective, viable and sustainable. Without proper
implementation and accountability, which is a core problem in
Pakistani legal system, this policy will also fail like previous
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policies and will bring no or less outcomes resulting only in
financial and administrative burden on the State?

As stated earlier, Islamic legal system is not in force more
than 1.6 century or so. The present legal system was introduced
by British rulers; major legislation is still the same, making our
system stagnant and outdated. The glimpses of British influence
on our system for such a long time has brought radical changes in
our moral, cultural, social, economic and political life and has
totally removed Islamic ideals from our lives. There is a
considerable hard work and proper strategy is required to bring
the reforms in this regard.

If, for instance, it is presumed that it were possible to change
the legal system of the state, then the prevailing trend will take the
legal structure and the social structure apart resulting in hostile
environment. So the only strategy is to bring gradual and effective
changes in such a manner that the balance between the moral,
educational, social, cultural and political structure is maintained.
When Islamic environment will be created gradually, Islamic state
will automatically come into existence and Islamic laws will be
adhered in the natural course. In the current scenario, building an
Islamic environment is in itself an issue which is extremely
difficult in the presence of international as well as national
challenges. For this reason, the strategy needs to be practically
implementable, effective, clear and definite while keeping in view
the strategies followed by Holy Prophet (PBUH). In the first
instance, educating the masses will result in change in mindsets of
the masses and would help in creating demand for the Islamic
legal system. When surrounding environment would be Islamic,
masses will not retaliate with the upcoming changes in the Legal
system. When masses will start following Islamic cultures and
traditions, and principles of faith, they would ultimately avoid
corruption, injustice, unethical practices, and unfair dealings
resulting in moral, cultural and socio-economic development in
the State.

In order to enforce Islamic law, the reforms in the judicial
system are also required. The prevailing judicial system backed by
the legal system is a man-made law and is secular in nature,
which is full of lacunae, causing injustices and keeping us away
from our faith.

Mere insertion of Objectives Resolution in the Preamble of the
Constitution and the article of the Directive principles to the effect
that no legislation will be made against the Holy Qur’an and the
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Sunnah does not serve the purpose of a true Islamic State. There is
a need of sound, modern, educated and enlightened leadership
with confined objective principles and broad vision to establish
Islamic legal system in Pakistan. The government should make
practical steps to establish and promote the good and suppress
and eradicate the evil and the practical steps need to be
undertaken to mould and manage in a way that it fully conforms
the Islamic way of life, both in letter and spirit.

The role of media also needs to be monitored carefully. Media
can be used by the Government for the promotion of Islamic
teachings and values by introducing Islamic educational
programs, curtailing music and unethical, indecent and obscene
shows and dramas, and promoting proper clothing and veils,
incompliance of which have contributed a lot in destroying social
values. A strong provision needs to be incorporated in the
Constitution in this regard, stating its mechanism for the
implementation also.

The Constitution needs to be amended and Article 203B(c) of
the Constitution of Pakistan 1973 needs to be abrogated. The
statutes on Personal Laws issues, Hudood Ordinances and fiscal
laws are the backbone of any society. Our Constitution does not
empower the Courts to look into their credibility and scrutiny.
They should be reviewed and bring in line with the Injunctions of
Islam so as to promote dignity of man, morality and respect for
humanity, establish family structure as per Islamic values,
establish monetary system free from ribi and prevention and
deterrence of hudiid crimes by ensuring compliance of Divine
Law.

Last but not the least, mere legislation is not important, its
implementation is actually an issue. Article 203B(c) also curtails
Courts to review procedural laws. Without reformation in the
procedural laws, implementation of substantial laws would
remain an issue. Non-implementation or partial implementation
results in discrimination and reduces adherence and dignity of the
laws. Legislation should be made in public interest focusing on
the Ideological framework of Pakistan.
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Analysis of the efforts made by Constitutional
Institutions for Elimination of Riba from Pakistan
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Abstract

In order to eliminate Riba with its all forms from the economy of the
Islamic Republic of Pakistan, several efforts have been made at both
the institutional and individual levels. This paper aims to highlight
and evaluate the role of constitutional institutions in the elimination
of Riba. The paper specifically focuses on the efforts made by the
Legislative Assemblies, Judiciary particularly Federal Shariat Court
(FSC), Shariat Appellate Bench (SAP) of the Supreme Court, Council
of Islamic Ideology and the State Bank of Pakistan in this regard. The
paper has also summarized the historical Judgments rendered by FSC
and SAP on Riba. The paper concludes that all the objections raised
by the proponents of Riba have satisfactorily been addressed both at
FSC and SAP. The paper arques that the Parliament should legislate
in a comprehensive manner by taking into consideration the
Judgments of the higher judiciary.

Key Words: Riba, Federal Sharit Court, Shariat Appellate Bench,
Supreme Court of Pakistan, CII
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As to interest, Pakistan’s Constitution, 1956 provides that the
State shall endeavor to eliminate Ribi as early as possible
(Art.28-F), but no effort was make to realize that objective. In
1962 Constitution, it was again, provided in the principles of
policy (No. 18) that Riba (usury) should be eliminated Similar
provision was again made in the Constitution of 1973, (Art. 38-
F)”[ PLD 1992, Vol XLIV, FSC, p51].
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We did not demand Pakistan just for the sake of a piece of
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WHEREAS the injunctions of Islam, as laid down in the
Holy Qur'an and Sunnah, have explicitly and
unequivocally prohibited charging interest on loans and
have declared war against those who do not abandon
interest;

AND WHEREAS the constitution of the Islamic Republic
of Pakistan obliges the State to take steps to enable the
Muslims of Pakistan, individually and collectively, to
order their lives in accordance with the fundamental
principles and basic concepts of Islam and to provide
facilities whereby they may enabled to understand the
meaning of life according to the Holy Qur’an and
Sunnah;®
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It cannot examine the constitution, Muslims personal
law, any law relating to the procedure of the court or
tribunal or any fiscal law or any law relating to levy and
collection of taxes and fees or banking insurance practice
or procedure.

AN sl eI Rl LIS I Qs

Susst o £ s 2§ 2 365 g9 b (58l BT F,1990 Ut b
nﬂq;uﬁ’ti»}ﬁém_lﬂ{uf;t%iuug)/umind/“uggﬁ/J/?uv
e ctbo i d s Fa 13 L E Lo 1S 1S e 18 W P S
e Lol F63 G wF e am a3 Wb d Lo
..,ali‘;im?‘jnfjdxf.g,.,e;m~_4_/U:SK.~,§>&/“JM/LD'/’L?K@@¢IL2



10 S QAU S Ui 5L LE 6 Lo i)

Jbst o f 1B T30 Sor A PUVE S L F i J LV o U153
LI GRS YOS PR B VU L L g SR oL 5
3 D e ST 558 50 ST b R e T Y i
(P AP G s £ s 372 h 2 s KIS TN ST
Lmquu&qu?‘w_;,uj,Cmqu/;urvg,&m(j/‘@u,gffd,u:m%

-W;JWJAmfzéfd;/Jﬁuuﬁé’a@a}z}ééb;ﬂmuﬁtﬁ,u

o@ﬂlé&i’é;«)w&/&éﬁ;

§ F36s3 st Ky P8 13 QU 2§ 2 J6sa S h198e 2
uu-ZéujJ;iﬂuf/,!fJ/’u (Fes HUE15010 516 Ly U2 =i
cg;JLndvg&v;uﬁfauu}wg .uﬁwﬁuﬁ}@ytmﬁ»uﬁuﬂin
e et s WP 6 S st Pob Loy LSEL s d U170 IV
:Jw-tﬂfdL/A/d/K’zgﬁég}@"gﬁhrr!/gw,geﬁgjg 0 ey e ard
SSRGS AT B e sl s ia

Lyt tioie ol (10)

s P TR b5 e Vi P SR G b e
S b QWKL U

?Jngﬂf/‘fJJIJ,U:»L&UMJL@MNTM/@»’&/: —
?Ké_lgbﬂ/u‘fc;rg%&,u;m/ym@_&f&}z“& Ll f3d e (i)
ST I L e f porbe £ s i 611

L:C‘?g&)é[LLIYLQ)Ugd)/U)ELU%J.&:"u’/g//}!(f: u:(jfuJ(&rdM e
T+

e Fede 21 Lo AT St E S ridi(i) e
CfYdt e &nf 23S S P 8 p 28T (Fnd U P am AT
o HS WP FE it e E S St U2 S 508 m A

Fold o IS ks Ls gt 3L S ot S B Sz L
o



11 S QAU S Ui 5L LE 6 Lo i)

J/JJ;

Gt o g f e S ASF E g L ey
B JABED S\ Prose i L e, TS oS
&f'jﬁ/ﬂqvéfigf’l’,blu@&ub@gfﬁu&{d}/g@étg.@wwr(ub@
U SBYE L L PP iUt gl S = 5 P ST e a1
BN e nel s e S e gL ng}fj el B Z
o b /s 36 Aot & St B sl s f e e S £ L

ZWJ5JJ/U)/J'JKK61@5QEJLZ:|

LA/ 163/ 5.6
SosSy el A
d/g-:g} &
The Bank interest is banned in Islam, the Bank may,
however, run their business on profit/loss sharing
or Mudarabah ... Almost all the Muslim economists R L
and scholars whom the delegation met were of the Ay
view that “time-related fixed monetary return on a o
loan, however, conceived or planned, falls to be
considered as Ribad prohibited in Islam”
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Bank interest comes within the definition of Ribd and
is banned in Islam in whatever from or for whatever
from or for whatever purpose it may be. There is no
difference between the consumption loans and
productive loans so far as the prohibition of interest
in Islam is concerned. He suggested that Merchant
Banking is the alternate for the interest free banking
system. He further submitted that Musharakah and
Mudarabah are workable systems for interest-free
banking. He was of the firm view that the interest
should be abolished in one-go-

(11)&/‘/0:2(}[;

Riba (Interest) is prohibited in Islam in all its forms

or purposes. Interest-free banking can be established WD A
on the basis of Musharakah and Mudarabah.
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Interest is prohibited in all its forms and that usury
and interest are one and the same thing. He related
the history of Jew merchants who first started
charging interest in the western countries in
sixteenth century and developed the modern interest
bearing capitalistic system. He further enunciated
that Riba. In any form it may, is prohibited and all
bond schemes wine under Ribi. He, however,
submitted that some Ulama” or Pakistan were in
favour of Prize Bond scheme but when their function
was explained to them, they retracted from their
earlier view.
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(15)

(18)

Messrs Bank of Oman Limited v. Messrs East Trading Company
Limited and others (PLD 1987 Kar. 404), Irshad H. Khan v.
Parveen Ajaz (PLD 1987 Kar. 466), Habib Bank limited v.
Muhammad Hussain and others (PLD 1987 Kar. 612 at629).

e e SPEF S B I g T LS Ludeds (16)
The banks in Pakistan are working within the framework of
banking instruments prescribed by the State Bank, with the
approval of Council of Islamic Ideology, as valid Islamic
instruments.

There is a considerable juristic opinion available to the fact that
an increase to offset the inflation would have legal justification
and would not be counted as ribs.
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(19)  He was therefore, pointed out that it was the stand of the
Government for the Council’s view, his attention was invited by
the Court to page 73 onwards, wherein the reply appears to have
been given by the council of Islamic Ideology to the said
ministry, which he regretted to refer and stated that he did not
have the complete report with him.
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In view of the above discussion, we are of the firm view that
the interest charged on loans and given on deposits by the
banks falls within the definition of Riba and that it makes no
difference whether the loan is taken for consumptional

purpose or for productive purpose, i.e., for trade, commerce
and industry. (PLD 1992, 2, FSC, p.90).

(25)

(26)

The Christians of Najran who were highly organized religious
people and were more fanatically attached to their faith, sent a
delegation to Madina consisting, among others, of a bishop and
a vicar (second Priest). They voluntarily acceded to the said
Muslim State of Madina, as non-Muslim subjects, and obtained a
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Charter which conferred on them autonomy, both religious and
administrative. It was covenanted that they need to more pay the
interest to their creditors, but only the capital of the loans.” (PLD
1992, 2 FSC 71).

(27) It is one of the accepted principles of interpretation of the Holy

Qur’an that firstly the Holy Qur’an, on the subject, should be
interpreted by the Holy Qur’an itself. PLD 1992 FSC 73.
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The Interest Act 1839, The Government Savings Banks Act, 1873, The
Negotiable Instruments Act, 1881, The Land Acquisition Act, 1894, The
Code of Civil Procedure, 1908, The Cooperative Societies Act, 1925, The
Cooperative Societies Rules, 1927, Insurance Act 1938, The State Bank of
Pakistan Act 1956, The West Pakistan Money-Lenders” Ordinance, 1960,
The West Pakistan Money-Lenders’ Rules, 1965, The Punjab Money-
Lenders” Ordnance 1960, The Sindh Money-Lenders” Ordinance, 1960,
The N.W.E.P Money-Lenders” Ordinance 1960, The Baluchistan Money-
Lenders” Ordinance, 1960, The Agricultural Development Bank of
Pakistan Rules, 1961, The Banking Companies Ordinance 1962, The
Banking Companies Rules 1963, The Banks (Nationalization) (Payment
of Compensation) Rules, 1974, The Banking Companies (Recovery of
Loans) Ordinance, 1979.
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There is a need for an authoritative definition of the
term riba; %)
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(29) PLD 2000 SC, V. LI, FSC page 357
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“We are not in position to dictate
terms to the foreign lenders and
have to accept loan on the terms are
go without them. These foreign
loans are always interest based and
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it is not possible for Pakistan to
insist that they give use loans
without interest.” 49

f‘acfc'dzéﬁ}.Juby?aw/,gwﬁ/m"”@%&/ﬁ £
‘Cﬂnuf‘}?@,«fJ((;,{,/,t9og?éwtrwuﬁbuwf[
S1BG b S L Eas ST e ol F 3 S sy
iwut(lbjd;w“tdwf(tbﬂL?l;»uﬁréwﬁﬁlggdﬂﬂ%
Siead b J AUt udd Sel unt S dE s d L
fﬁnd””b

fet AE A S e LAVL O O et L0F
(31)fgnuf/?.:,u,L;»Z“iuﬁu"‘tduw&ﬂ;m%f

JU;IVQ‘L(V{’JMQ‘/fgﬁgﬁn.ﬁr{gu?ﬂﬁﬁ ]
.,iJ"éu:z;ﬁ*’“/)fﬁ%k)/’}f’f[@/é@}/;Ld’ﬁ&;‘
Oy st St A

;UJ’/?H"J"%/fgfy//g?’;ﬁr,aﬂ&/fﬂuJaxﬁ g
el e F3o G Lror Blme def L
il o U e oot S g, 51
u:ﬂ)fl//igfl/ﬁ‘alnstrument J‘w@?.ﬁ.muj
GO,

Islamic Banking was misnaming as, bank had no
religion.(4

(30) PLD 2000 SC V. LII, FSC page 362.
—dElge s Sl e, B
Sl (32)

SR (B3
(34)  PLD 2000 SC, V. LII, FSC p.388.
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The Question was raised mainly in view of the
representations of the Government made in the
application for withdrawal of appeal from this court to
seek parameters and guidelines from Federal Shariat
Court as to modeling of enforcing and implementing its
judgment on riba.0)
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According to them the Federal Shariat Court and Shariat
Appellant Bench of the Supreme Court, in view of the

CHEFU S LIS (BS)
(36) PLD 2000 SC V. LII, FSC p.392.
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provision contained in Chapter 3-A of the Constitution
and more particularly under article 203-D of the
constitution, are empowered only to examine and decide
one question i.e. whether or not any law or provision of
law is repugnant to the injunctions Islam as laid down in
the Holy Qur'an and Sunnah of the Holy Prophet
(P.B.U.H)...Neither the framing of any law nor the
economic or financial policies or the banking system itself
can be examined by the federal Shariat Court as these are
concerns of the other organs of the state under the
relevant provisions of the constitution and the law.”

,203—{;'«&:5)((/“L}l’?c&fh//béu}dwu,}u‘gé"'&&IJ:,’.{/&:,LVJI
W62 A »C,1203- DD, 203-D 203 B

M}/}L@f&l;

Z B QYAGAT I8 U e ST o dsi 2 L ik
LI 236U 2k $(Redefining Ribd)—y 73 » 1§t fE
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It has been asserted that since the present monetary
system has become much more advanced, complexed
and developed as compared to what is termed by some
as the rudimentary system prevalent during the early
centuries of Islam, as fresh definition of Riba is needed
and the earlier or traditional definition, if any developed
by the early doctors of Islamic figh suited only their time
when the economy was based mostly on barter rather
than complex paper currency system.

c;ugziusammgmeiz;_ngf d d /’A.uz;.tg.y Yz /JnJm
:‘ét@tf

(37)  PLD 2000 SC, V. LII, page 392.
(38)  PLD 2000 SC V. LII, page 407.
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The new definition, it is contended, should be liberal,
accommodative, and contributive to economic progress
and well-being of the people; it should be free from the
limited approach of the medieval jurists who, according
to this view, were not exposed to such complex and
difficult problems as are faced by the modern jurists and
the contemporary economists. ()
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(39) PLD 2000 SC, V. LII, p.407.
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The spirit of Islam is the welfare of the people and
should remain a predominant factor. The present
interest has provided welfare to the people. There is
no exploitation in this system; exploitation has been
committed by the vested interest and not by the
present day banking system.“0)
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“The Stipulated profit on a loan is no Riba according to
the Nass because it has no proof from the Qur’an or
from a sound Hadith.” ¢1)
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The nutshell of the views on Rashid Rida is that it is
only the Riba al-Nasi’ah (also called Riba al-Qur’an and
Ribaal Jahiliyyah) which is prohibited in the Qur’an. All
other kinds of Riba prohibited by the Prophet (Peace

(40)  PLD 2000 SC, V. LI, p.410.
(41)  PLD 2000 SC V.LII, p.411.
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be Upon Him) are only by way of preventive
measures. #2)
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Only one kind of Riba out of several kinds, Riba al-Nasi’ah has
been prohibited by the Qur’an. #3)
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(42) PLD 2000 SC V. LI, p.412.
(43) PLD 2000 SC V. LII, p.415.
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(44) “About twenty-one countries of the world have introduced
indexation but the coverage of indexation is not similar in different
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countries. A large number of countries have indexed wages, pensions
and social security payments. Some other countries have indexed a
single bond while many countries have indexed different forms of
investments. Brazil is the only country to adopt this practice
comprehensively. It is because of these differences that the techniques of
indexation and the choice of index differ in different countries. The most
common technique of indexation is linking wage or investment to
consumer prices or cost of living. Some countries make advance
adjustments with prices while most countries practice ex post facto
adjustments. The period of adjustment ranges from one month to one
year; in some cases, even three years.” (PLD 1992, 2, FSC, V. XLIV, p.104).
(45)  We may conclude this discussion with the quotation from M.
Umer Chapra’s book “Towards a Just Monetary System”, who is a well-
known Pakistani Economist, author of several books and attached with
the Government of Saudi Arabia as its Financial Adviser for many years.
He writes;
“Indexation of gard hasanah in terms of a price index may also not be
defensible on economic grounds because even though it is proposed with
the innocent objective of doing justice to the lender of gard hasanah, it has
the potential of initiating gross injustice to the borrower, particularly in
years when the rate of inflation is higher than the rate of interest.
Indexation essentially implies a zero-real rate of interest. In the real world,
however, this has rarely been the case. The real rate of interest has
fluctuated. In fact, in certain years it has also been negative. When it has
been positive it has tended to drain real profits and decelerated investment
growth thus exacerbating the long run problems of economic growth.
Hence when lenders have not always been assured a zero-real rate of
interest even in capitalist economics, would it be wise to do so in Muslim
countries.” M. Umar Chapra, Towards a Just Monetary System (Wiltshire),
p4l.
(46) PLD 1989, Karachi, page 334
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For the reasons already discussed in detail we would
hold that the interest act 1939 is repugnant to the
injunctions of Islam as laid down in the Holy Qur’an and
Sunnah of the Holy Prophet PBUH.“$)
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(47) “Indexation is not permissible in any kind of loan granted on
deferred payment in the way that the parties who make the
contract of sale or loan in a prevailing currency may connect it to
some commodities and impose on the borrower/purchaser to
pay the value of those commodities in the currency prevailing at
the time of payment. (Monthly al-Balagh, Karachi, August 1987)”
PLD 1992, V. XLIV, 229(iii) FSC p.133.

(48)  PLD 1992, V. XLIV, 238 FSC p.136.
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Thus, Mark-Up system , as in vogue, is held to be
repugnant to the Injunctions of Islam and the word
mark-up be deleted from the provisions of section 79 and
80 of the Negotiable instruments Act, 1881.49
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There seems to be no repugnancy in it from Shari‘ah point
of view.
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(49) PLD 1992, V. XLIV, 262 FSC p.145.
(50) S.34. “Payment of interest:-- When the amount of such
compensation is not paid or deposited on or before taking
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We are, however, fully conscious of the fact that the
restructuring of the commercial banks operations on
Islamic lines would represent a radical departure from
the traditional British Bank system as current in
Pakistan. ()
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possession of the land, the Collector shall pay the amount
awarded with compound interest thereon at the rate of eight per
centum per annum from the time of so taking possession until it
shall have been so paid or deposited-

(61)  PLD 1992, V. XLIV, 378 FSC p.186.
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The necessary enactment must have been ready by now,
particularly, when, Shariat has been declared to be “the
supreme law” of Pakistan on 10t April 1991. 52)
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_guff»{lréaum'gm&”ﬁg%&wJ;ert{t{_wﬁ‘ajg4

The Federation as well as the provincial Government,
though represented by Senior Counsel rendered no
assistance to the Court except raising issues. In fact, in
most of the notices issued to them it was specifically
stated that in case they desire to rely upon the views of
some outstanding Scholars or Economists as expert
witnesses they may produce them, but they did neither
produce not even show any desire to produce any of
them either from Pakistan or abroad.®)

“iLL&&u?/é&;uﬁ/&flfuluﬁ'%t"gg:ﬁ}gjﬂ%t’uﬁf"’f;/)’;
LS LR b LG s n9ar QU Ko e LGN 6

We would specify the 30th day of June, 1992, on which
the decision shall take effect. The various provisions of
the laws discussed in the judgment and held repugnant

to the injunctions of Islam will cease to have effect as on
and from 1st July, 1992. ¢4
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(52) PLD 1992, V. XLIV, 379 FSC p.186.
(53) PLD 1992, V.XLIV, 382 FSC p.188.
(54) PLD 1992, V. XLIV, 383 FSC p.188.
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“I shall watch with keenness the work of your Research
Organization in evolving banking practices compatible
with Islamic ideas of social and economic life.... The
adoption of Western economic theory and practice will
not help us in achieving our goal of creating a happy and
contented people. We must work our destiny in our own
way and present to the world an economic system based
on true Islamic concept of equality of manhood and
social justice. We will thereby be fulfilling our mission as
Muslims and giving to humanity the message of peace
which alone can save and secure the welfare, happiness
and prosperity of mankind.” &5
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(55)

(56)

(57)
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“As has been announced by the Finance Minister, it is the
intention of Government that the Banking System should
shift over to Islamic modes of financing during the
course of the next financial year. These modes of
financing have been described in annexure 1.” 7)
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SBP, History of Islamic Banking in Pakistan, http://sbp.org.pk,
19 November 2016, 04:00 pm, http:/ /sbp.org.pk/IB/abt-his.asp.

State Bank of Pakistan, ‘Elimination of Riba from Banking
System’, Circular No. 13, Dated 20 June 1984, retrieved on 16
December 2019 at 12:00 am,

http:/ /www.sbp.org.pk/departments/pdf/IBD-
OldCircular/BCD-cir13-1984.pdf.

SBP, “Elimination of Riba from the Banking System’, Circular
No. 13, 20th June 1984, retrieved on 21Ist December 2019,
Banking Control Department, State Bank of Pakistan, Karachi.
http:/ /www.sbp.org.pk/departments/pdf/IBD-
OldCircular/BCD-cir13-1984.pdf.
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(58) SBP, ‘Elimination of Riba from the Banking System’, Circular
No. 13, 20th June 1984,
ugu'(umu"’/,;‘gdufudl}uw}:d,gﬁ,g/“‘ft{i.wauf;}uﬁuw’g%d/’uﬂ;i}ﬂs/é% (59)
P S eed
(60) SBP, History of Islamic Banking in Pakistan,

http:/ /sbp.org.pk, 19 November 2016, 04:00 pm,
http:/ /sbp.org.pk/I1B/abt-his.asp,
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Establishment of special departments within the State
Bank-Sharia’s (Shari’ah) Board for scrutiny and
evaluation of Board’s procedures and products and for
providing guidance for successfully managing the
Islamic economics.©?)
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Scholar) . Secretary
& Finance
st Dr. . Syed
(2004-05) | Ahmad Ghazi Hasan
JLV’(@/./JIJ/IJTJZUWL“;JWL}kf:.uggui'adﬂffd/uﬁd)}’ ",g}u,mf;lfj. 6D
https://ssm.com/abstract=28762344’9/&3:lqw:ua:&/gggﬁq,d’b‘(:}r@/u
(62) PLD 2000 SC 225.
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February 2020, at 02:13 am on
http:/ /www.sbp.org.pk/1B/shariah.asp.

SBP, ‘Shariah Advisory Committee’, Islamic Banking
Department, State Bank of Pakistan, Karachi, retrieved on 7th
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An overview of the reports of Council of Islamic
Idealogy regarding Human Rights

" Bl

Abstract

The Council of Islamic Ideology is key component in all
institutions where promotion of Islamic ideology is paramount.
The Council has given tremendous input in developing and
amending the Islamic laws. According to the article 230 of the
Constitution of Pakistan, it is pertinent that the council has to
advise the legislative and establishment on the development
and application of Islamic laws. Moreover, the Council also
responds on the Human rights laws after assessing their
validity under Islam. For instance, article 2 of the International
Law has been removed due to its of clarity in comparison to the
Islamic Constitution and amendments have been done in
article 3 and 10(1) of the International convention for
Economic, Cultural and Social Rights thus playing a viable
role. The recommendations of the Council on Human rights
laws are pragmatic in various aspects as they fill the lacuna in
the constitution. Moreover, International organizations
scathingly defy the contemporary recommendations of the
council on the rights of women and children.

Keywords: The Council of Islamic Idealogy, Human rights,
Constitution of Pakistan, Recommendations.
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Reviewing the Reoforms of the Council of Islamic
Idealogy concerning existing laws of Mariage

* 3
Abstract

Council of Islamic Ideology is a constitutional body and the
purpose of its establishment is to advise the legislature about
the laws that are incompatible with the Holy Qur’an and the
Sunnah. In this research paper, attempts are made to discuss
the role of Council of Islamic Ideology in making amendments
in different laws in respect to Nikah and other relevant issues.
In this regard, a brief introduction of Council of Islamic
Ideology itself and a profound discussion will be made on the
amendments regarding various laws, i.e., Muslim family laws
1961, The marriage Registration Act, 1886, Child Marriage
Restraint Act, 1929, Dowry and Bridal Gifts, Act 1976, The
Marriage Dissolution Act 1939. Apart from this, different bills
that were presented in the parliament would be part of this
discussion. In short, this research paper will cover all the
amendments that were made from 1962 to 2014 about Nikah
and other related issues to it.

Keywords: Council of Islamic Idealogy, Reforms, Nikah,
Islamic law.
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ISLAM. L. REV. [VOL. 3: 1 & 2 - SPRING /SUMMER, 2020] 80
YIS (VP78 S M O]
S AL LJT AL
The Responsibility and Role of “Ulama’ for

Islamization of laws: A framework for Future in the
light of Past

*L":{“j
Abstract
“Islamic Republic of Pakistan” is the ideological state. The two-
nation theory was the founding theory of Pakistan movement.
Islam is the state religion of Pakistan. Therefor the islamization
of laws according to Qur’an and sunnah is among the the
main objectives. Ulema, Scholars, Lawyers, Jurists and
Parliamentarians are accountable and answerable to perform
this responsibility. This paper attempts to investigate the
responsibility and role of Ulema in the islimization of laws,
there contribution in past 73 years, some of the examples of
there struggles, and few suggestions for ulema and madaris to
achive this goal.
Keywords: Qur’an and Sunna, ‘Ulama’, Islimization, Twenty two points of

‘Ulama’.
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Islamization of Family laws: An Anlaysis of the
Role of the Council of Islamic Idealogy

*Eaer s

Abstract

This paper aims to investigate the recommendations given by
the Council of Islamic Ideology, Islamabad to the Parliament
throughout different times. The scope of the paper is confined to
the recommendations that are relating to personal laws.
Fulfilling its Constitutional responsibility, the Council objects
the validity of certain laws/clauses with the injunctions of
Islam as laid down by the Qur’an and the Sunnah where as it
recommends the insertion of some other clauses to ensure the
compatibility thereof with the Qur’an and the Sunnah. In
order to fulfill the arquments, the work touches upon the figh
manuals as well.

Keywords: Council of Islamic Idealogy, Family laws, Islamization

of law, The Qur’an and the Sunnah
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Family Laws Ordinance, 1961(7) after Section 7, the following new
section 7- A shall be added:

Section 7-A. Where a wife demands talaq from her husband she
may serve a notice upon him setting out the grounds and reasons
for her demands of talaq. A copy of that notice shall be served
upon Chairman union council. A period of ninety days may be
given to the parties for reconciliation, during which period if the
wife does not withdraw her demand or the husband remains
silent and does not respond, the talaq shall become effective from
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-L(g%lﬁ;"J:pk//f‘;ké){u]';(}%k/glgﬁ}/tﬂ)ﬁ 16)
_PIG B an



107 kS S F s L i e pu

the date of the expiry of ninety days and the Chairman shall issue
a certificate to that effect. However, in case of dispute, the parties

shall approach the court for settlement of dues arising from the

divorce."¥

;muuj;}&’uf‘/‘%u/f[JJW@%L@“‘%}MKJ:@JJJ/G;V/
e L LSt e S npbe i S ede b 2320
‘Jngﬂél;JUﬁ;ﬁ)i'p!L

c«,«.d/;«ﬁ-g

L?C@d//}”oxJoﬁ{,;&%g{o@;&uﬁdbou‘xkzJ/&-(’(‘:{LJJI

as
-

¢

,C;Gﬁkaz;ljuu:!/au’luﬁ@Wl-L’L@‘Lgbgﬁ%)’ﬂLM{ﬁc«ﬁw
..Ef'fd/:uwuﬁ;,’t‘!’;p’»"d/(:/c)!’/“-‘a“lf@f//?”éﬁnguﬁc;/ﬁd/dubkard/
S LI sl s s b Lsiistds p adin J‘;_‘Ltﬂfuggﬂfuim
2La)lf?/l‘j.fﬁ/uf/“,‘al:/(/»/rwéfﬁ/:
AR 8 T 5 S, el 8 AT L 2D 6 L T gy

°
s w28

AT 0B, . S8 B oo Sy s S5 o v o 2 B EE L e s oG 35
b 4] 3 gd> IR e 4l 3 el GGG Al ddela Cub ol YL - NG e
B 8 s ey A5 > UGS e 220Uy Sl OV 02 35 gt

\

0 g A i b [ A
/}lﬁut:&ﬂ,;&d&ub»iaﬁuﬁfﬁzp(&u!’}fﬁ;&@'{,c«@J'Klﬁj”l/"
glgnb}bd/b/}dc{,/";ﬂ LLﬁd/{fa&;}l_‘LJ:ﬁ;ﬁd/bM}Ja@l]’ua
Q/n(‘jl;cﬁyﬂgﬂﬂflf;f-d%nu"fufaﬁuﬁo/fd/u@JU&QJ?/JUJ? -

<
T

_oou’{;,tﬁzu//,@@};lwf-ﬁ;!’gﬁli&b(‘” as)
P AT AL QT ooz —rente gzt (19)
1O Q0)



108 kS S F s L i e pu

sl 8 P A N PP I L B T P F A R I
550 Gl 5T G 15 G AT DT B2 Y5 055 B30 (el (ol SIS

Q) y . -» P A S 224 asc . R AT
S 153151 0 5 (8 55835 51 585 231 e 5 L

51)05;%.{&?4:{72_»101/!U:K/Lu!fkgub-@fél}ﬁ‘ gc«)iu:cq]u'l

:‘adl,/:(ﬁ/i-‘au:u’;u!ougoﬁd/uf - bw

o1 Pt

AT AL 66 1585 TGl Gl 5 G330 050 O35 5l
OO 2 0,08 5005 0 L el G o8 o 1K 20255
J'?Cz:ﬁufcuﬂp(ﬁm‘aotufax Jc«ﬁufcur‘d/‘glg/ﬂ?o,& d/gﬂ}
AT e F o ke F
EN 515t aa g ooy 356 08 2500 80l e el 0 g ISR
(23)‘%‘}559{5? 5o a0 g s 23R e O s T 0y
d/u/ S e Kc«,wfx’./gfg)w‘.‘)/l/"d/;ﬁfc«ﬁ;nén;[}"}/nulm@lﬁ/(l
F S B 6 P U st 17 U 2 Ul i (e bl

-‘LJJ’/L&J&;ALJkd{LJJﬂM-LLPaﬁ{,)@Jg@’;

oG S G5 ot LI SrstiriF
Jh-Fi L

=200 L

h"/@J"J:‘;JU}LCJ’”’UT~ZZJ[uﬁuj€b)ﬁfycdéuﬁLl/d/JJ[
e UE B aiie G e o N1l S 5

_PPAG 3 QD

PP B 2)

o 23)
_IAJ@:'l}JbH”:é; Q4



109 kS S F s L i e pu

S QS E  FIL L8 SO B Iy
0w e Ol Jor L Sp 2ol S ol eolon S5 osuireF LA
B s A &lﬁké-)igjﬂbﬁ;u‘gt‘aé}djé-)@)gjﬂbuu!‘“’ié’_é
) ¢ hE s P 5Lk ezt
W UL T L L L SP U e es pf ot
SE sty Mok s LS e L p i e G d 7
0 y-(fmﬁ;uﬁﬁwﬁL},L/ yg’iuf;/uiufﬂ?/wg/fuﬁom
L LSt SEO LTSS e (oo fF LGS st 2 ()
S mﬁ“ s B3 LS Y4 d;é.m/jréwtﬁz;)wﬁ“ wd o S 3
S L G601 g SRB U e s T L b e f (e i L0ki2
S U1 S S i A e PG E TS e T
S LIS L3 e S T S §E S S Uy F Pk
:‘aé"cau:'e/ﬂuﬁ«fy JIEELS TS
B8 50,4001 G B b J—4 NEREE I N Py s o Sy
A 4 D381 ele 262 56 015,02 (08 VT s 56 5,02 L VT B 61

08, 23 B Sy
%O}}w\;;d;bum;}j;.x@&;}u}i:ﬁ)b4»\3}3.;

ﬁ]uﬁrﬁ»t’@&’&i/\/oﬁm)[g}&L;W‘llcjjl}‘}/(&fl/ -—
vz

é.mtfﬂiu?ém,«;gag ﬁl&/é/&}d:ﬁﬁbfg65fd/gf/b/¢w/
Leorte SAF N0 A L U Gl LA S350

_AWJ:;E,T(U/’JJ:@&/JJU/’;VNA —teeee il 25)
NP AT B F Ghrent —reelsgale (26)
Jww"{(;iaem(’»’)fﬂf:mu):rlﬁ(}/‘b»({ru/lrdﬁ)u Q7
PG (28)



110 kS S F s L i e pu

Lisb 7 ol 3l e § s S ST N L L8 Lot f 5 (e
-Ltgleﬁwmﬁ&'u{' uﬁfi/ﬁgﬁwgl{a}u;l"?% ¢ }U.’.IJU}?LU)/C)G
c;u{,:}/dz}(i//ﬁ}l/;%u:ul[b.al}?/lrbaufhk:ﬁ'k&l}b/oﬂ)&ub LH)U(J!)”

(29)“‘2_(?.@!//??&/@/@’»2#;%%”/‘;#KUT/./&'/?% i "/‘;Ju’i

IPE AU E LN Fasin T reZ Lo i
'/"}{“d/"/Ls,.»L'Jllb{,

Fimbib S5 d 8 L F 208 O SEF - F S -2 G
(ST LLF P ume QUL AU e ednl FSIE 2
S B e i Gi0w § 7 Ut it OV i it st i S
Ve AUl AU F (cr‘amgnf" i 4/?&@)06‘,@‘_9?%:&:«/#
JWJM’”L’LL}Z}{}}L%lg&ﬁib/nf})!kaglg)’ZJW’{}JLL,:J}"K;Lﬁ}
:.7_uﬁ(EL,L}Q}Ub?n;(t&dfﬁm_%&wéud’f&:,g/s'f‘Luﬁ(ELC"/
Gl)ﬂﬂufé'}/:‘ziaj

Lot (§PF el e EEOW b S, f L L s i Z 5

CublJ&’Lﬁ/ﬁwuﬁﬁﬂb&y/‘u@_‘aiﬁwwi@uﬁ‘f;ﬁ/Jumf/f;g )
S 28 et SR P 0 L st b B0 Ol AU s
u@uwJis/wj;}&’u(‘”ﬁwfuzu@rw/‘;f&[w‘%}%wu&_%&gc
§ ot 2 et/ S g S raoild £ s G sl o3 L (r o) 2585
ol e 2o K 35 ) b i L e e Jeo JF G

AL I A Pk T S A reso resraagile Q9)
PN el —e s usrt oo/ (ADP

_IL~u"oLl’rU/Uj/3k/de""'q AR (30)

PAFPAY tzeadsly Syl @& GD



111 kS S F s L i e pu

c«b]li';éé./v:»;{&@ LL}’Z.&JM"/"‘}'/JJM-%L)@/KJU&ijﬂ,wl{,.’g)d{o-ba
bgjzad)(';d/)l‘adlf“/b«d}/béatJWLJJ/“ALLW(}?)U}/
S 2 S S P b p b G e
i §eolon sl d_ IO )8 sl 15§ tp("’ r
T NI o Hoe it L2 st 3 £ Gt SEF e S Ll T e
1§ T b Sl LT3l L w2, B B e G o £ 1t i
Lﬁu(c«/fﬁlb‘».fb’a%{uﬁ'{ol.,oL/}"LCVC}'ZLf'{.“/ﬁ‘f}?:‘LCVC/(/)V(EKL/(()::’:‘
;lﬁ;l“gg;/!}ge!u’/@t‘qyi.olfgdu‘agy(cuf;&lb‘&l? (33)‘ngy:;u’;¢
LLdL/
e A o GA05 85, 5 A0 S A f Gl L oy p&le 02 VY

34 T N S NP
( )%Mi‘&wéﬁﬂkbwijwjﬁ‘&ﬂjw

I ‘Ll?‘}’c'_,%b/’/ﬂ‘glﬂdlﬁ:"l,;fg/’(uj';b)ét"‘u’)z).;)jé;juz ST
I‘LQ’J’UL/.‘LJ}?/‘J‘{J717’3/}"&;/:1b.gd/u’l-‘abfebla)f/l?/u;/fw
Yo Lele 1538 52,58 51 g5 1 13,2800 il 2K T 2l G
L e US4

36) . # . B 4.2 _ A o
O ol Je s oy Hlu i oz

rerdiide S G
_lw/\u‘ogl’rwuj/&gﬁduﬂ;rna —re e ALyl (33)
PG 34

iz (35)



112 kS S F s L i e pu

e Gl d L s S Uetuf = Sir ekl P51

BT 0,
axo

s &0 06Tl e 1o b e UG
Mu,ﬁw\f&u;nwuwmﬁduﬁuwﬁfﬁuu&wbj
OS85 Gl 8,50 s G a2l 006 06 215
JU;’._,Q:%%UU?“&zic«//;&%‘/szamffb;&f“;lpw;,ﬁ,?wf
u?;lul,éntﬂ,ffjl?f&mﬂ;&#ﬁg&éuh/uf.ﬁ/ S J Ut b
K S E S LA SV o6 P e e cand £
b S OV B i p e L e 5 L LU S
1961EF S e Sy et e ed Suif s Se S A
(f/“u:J’LJ”'Ln-%ff/ﬁ{uﬁguu@umﬁa,w“iLuijf:abu:
LM&)L%/L»J}‘E/J/‘LJJ;?Z{:L/.ﬁc/;;lﬁﬁutfél?/ﬂ%b{j/w‘f

_%lgla)@l’?clhf

uercc»é.J)Jmu“iL;ch}Juw@ﬂ;ufJ%@w’dm

Wb 1993 27520 bt p Ll L5 S08 o sl s cns el
A.nyL&fwéiji};'/,ﬁ»,é.ujﬂ“m_yﬁi/g&QEJrLJJ/
el 1341l o S P e £ 4 g i

g E (36)

3LV 3isk | Je SN OO JT ollale 1y 4133 e 8Dl e Plgicll 7D
Hirtan il ars o WS EGE wreer

it soer r(§Uar s 257 o3 e Aoties Db Mt (38)

A1 28 gl 3 g il i 2 gt 38 o a2 (39)
_OF ~0+Fesl9Al

AT SO G190 —;Huujjgj;ﬂl/:qf:} (40)



113 kS S F s L i e pu

01@1&:{,&2@5%»{LL/C;;/?;:@/JJ’{W&Aqq/\/irwrmﬁ»’*
Yz g ‘ai fafly o 346 }uﬁ&“uti(‘adﬂus‘f et 3 1 pe
d/b.u',:péLc«ﬁ-+~.§c«ﬁ:«»J/;l;.z)Kle,u;lﬁﬁ)uL'i;&WpéL&Ub
}r/:)”Ofl/JKL}JJJ?‘Zf(j/&ibur%&[gﬂﬁJ}JQ)/bﬁd}L&/,u’i
3o SISt P el S St Ao P s 36 s i L 5o it i
LI N LSzl E fbredFLE N1 Ledd sl drse
JW’&VQ'%’JJIAl%fJU.Qwﬁw’%QUﬁiﬁdw’ﬂ&f?‘zuﬂ/’)
SUIE o ine ES B e A iy 3 ST 0L L ot

4D gty Bl LS Lot f3unE s ces o

‘j,uw(f(f;ut(‘m (DF 551995665 Supliold” o

JV»cuo J;/%uéx,u}uﬁ%wu"ﬂ JJJ/UALJJ:{:U&JAG}U,‘&"
Jl_‘aﬁ’c//&ﬁzﬁﬂbjﬂa:)w,vfL/@ldtxudéd/hlé%luﬁ”.jtg<‘sz’
W SIS 5 f 3 A S e

Section 2 (1): Groups for decree for dissolution of
marriage. A woman married under Muslim law shall be
entitled to obtain a decree for the dissolution of her
marriage on anyone or more of the following groups,

namely: that the whereabouts of the husband have not

. 4
been known for a period of two years.*”
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10. Pre-trial proceeding.

(4) If no compromise or reconciliation is possible the
Court shall frame the issues in the case and fix a date for
the recording of the evidence.

Provided that notwithstanding any decision or judgment
or any Court of tribunal, the family Court in a suit for
dissolution of marriage, if reconciliation fails, shall pass
decree for dissolution of marriage forthwith and also
restore the husband the gifts and benefits received by the

wife in consideration of marriage at the time of

. “d
marriage.
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