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The Authority of State Legislation and the Principle of Ijtihad
(In the Perspective of Muslim Family Law)

MUHAMMAD
Abstract

This work examines as how to exercise the authority of legislation according
to Quran and Sunnah in the context of Muslim Family Law 1961 enforced
in Pakistan. It also discusses that the authority of legislation exercised by
Imam or Hakim, with special focus on the authority or power to do Ijtihad.
The Principles of Ijtihad as mentioned in the Report and in the Dissenting
Note of Moulana Ihtisham-ul-Huq Thanvi is comparatively studied in this
work. There are many other issues, like the concept of Iddah and the Right of
Inheritance for grandchild, being repugnant to Islamic Injunction, needs a
deep analysis. This work is an effort to analyze the above raised problems.
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The ultimate spiritual basis of life, as conceived by Islam,
is eternal and reveals itself in variety and change. A
society based on such conception of reality must
reconcile, in its life, the categories of permanence and
change. It must possess eternal principles to regulate its
collective life, for the eternal gives us a foothold in the
world of perpetual change. But eternal principles when
they are understood to exclude all possibilities of change
which according to Quran, is one of the greatest “sign” of
God, tend to immobilize what is essentially mobile in its
nature. The failure of Europe in political and social
sciences illustrate the former principle, the immobility of

Islam during the last five hundred years illustrates the
latter. What then is the principle of movement in the

structure of Islam? This is known as Ijtihad."

14 Mohammad Igbal, The Reconstruction of Religious Thought in Islam,
(Lahore: Shiekh Muhammad Ashraf,1944), 147-148.
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The theoretical possibility of this degree of Ijtihad is
admitted by the sunnies, but in practice it has always
been denied ever since the establishment of the school,

inasmuch as the idea of the complete ijtihad hedged
round by conditions which are well- nigh impossible of

realization in a single individual."

15 Mohammad Igbal, The Reconstruction Of Religious Thought In Islam,149.
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As for as legislation in sense of law-making proper,
employing the modes of Qiyas and Ijtihad is concerned, it
is purely the jurisdiction of the competent scholars and
the qualified jurists and judges,... However, in case there
is a valid and genuine difference of opinion among the
jurists based on sound arguments, the executive
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authority acting on the advice of shura, and keeping view
the requirements of expediency... may, in exceptional
cases, direct the courts to follow one of such conflicting
views.1?
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3A) Of the Judges not more than four shall be

persons each one of whom is, or has been, or is qualified
to be, a Judge of a High Court and not more than three
shall be ulema [having at least fifteen years’ experience in

Islamic law, research or instruction].”
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not less than [one-third] of the members are persons each

of whom has been engaged, for a period of not less than
fifteen years, in Islamic research or instruction.
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All existing laws shall be brought in conformity with the
Injunctions of Islam as laid down in the Holy Quran and
Sunnah, in this Part referred to as the Injunctions of
Islam, and no law shall be enacted which is repugnant to
such Injunction#
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Explanation: While interpreting and explaining the
Shari’ah the recognized principles of interpretation and
explanation of the Holy Qur’an and Sunnah shall be
followed and the expositions and opinions of recognized
jurists of Islam belonging to prevalent Islamic schools of

jurisprudence may be taken into consideration.
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