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Preface 
 

 
The International Islamic University Islamabad provides academic services to 
men and women through separate campuses for each segment. The Faculty of 
Shariah & Law was established in Quaid-e-Azam University Islamabad in 1979 
but subsequently incorporated into Islamic University Islamabad in 1980. 
Currently, almost two thousand students are enrolled in different programs of 
the Faculty of Shariah & Law and IIUI has the largest full time law faculty in 
Pakistan. The Faculty of Shariah & Law enjoys a respectable position among the 
reputed Law School/Law Faculties of reputed universities of South Asia. The 
Faculty offers programmes of study leading to the degrees of Doctors of 
Philosophy in Shariah, Doctors of Philosophy in Law, LL.M in Corporate Law, 
LL.M in International Law, LL.M in International Trade Law, LL.M in Human 
Rights Law, MS Human Rights, LL.M in Shariah (Islamic Law & Jurisprudence), 
MS Shariah, MS / LL.M Islamic Commercial Law, MS / LL.M Muslim Family 
Law, LL.B Shariah & Law and LL.B Three Years. 

 
The Faculty of Shariah and Law is a unique centre of learning in South Asia 
which provides good quality education of Law, Shariah, Jurisprudence and Fiqh 

under the supervision of highly qualified teachers. This is the only Law Faculty 
which has twenty four academicians holding PhDs in various fields of Shariah & 
Law; most of them obtained their degrees of doctorates from the leading 
universities of the world. The faculty has prominent place in the academic world 
as distinguished scholars from foreign universities such as Al-Azhar and Cairo 
come to teach here. The Faculty provides good academic environment in which 
students can pursue their studies of Law and Shariah under the supervision of 
well qualified, dynamic and research oriented scholars who come from various 
parts of the world and constitute a strong faculty. 

 
Besides, being the only institution in the country which offers a largest range of 
under and post grade programs in legal studies, the faculty puts ample emphasis 
on the Legal Research. It launched Islamabad Law Review (earlier in 2ooo) with 
a focus on the comparative research on Shariah and Common Law. The Law 
Review is a high quality open access peer reviewed Quarterly Research Journal of 

the Faculty of Shariah & Law, International Islamic University Islamabad.   A 
worldly renowned author and publicist on Islamic Law, Prof. Imran Ahsan Khan 
Nyazee was pioneering editor of the journal. For few years ILR was unable to 
catch it regular frequency and had gathered a lot of backlog. 

 
 

 
 

Editor,  
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The Right to a Fair Competition and Due Process of 

Law: An Uncommon Perspective 

Muhammad Asif Khan* 
 

Abstract 

The effects of the ownership of businesses by Militaries has seldomly 
been investigated through a Human Rights lens. This article intends 
to identify one aspect of the human rights implications of the military 
owned businesses. A case of military owned business and its impact 
upon protected constitutional right of fair competition in Pakistan is 
selected. The case of Pakistan is relevant because the military’s 
control of power politics makes it more influential and powerful than 
any other state organ. In addition, it owns assets related to its 
business activities worth more than a 100 billion dollars. The article 
adopts descriptive and analytical approach towards the human rights 
challenges posed by these military businesses for other relevant 
stakeholders. The major questions addressed are whether the military 
ownership of business entities poses a threat to equal opportunity? 
Does the right guaranteed in article 18 of the 1973 constitution 
protect the right to a fair competition? If yes, what is the effect of the 
overwhelming ownership of business by the military on the notion of 
unfair advantage? And what is a possible mechanism of dealing with 
this issue and its future implications? 

 

Keywords: 

Business and Human Rights; Milbus and Human Rights; Freedom 
of Trade and Business; Fair Competition; Military owned Business 
Entities 

 

1. Introduction 
 

In a Bollywood movie named ‗Gangs of Wasseypur‘ a notorious 
family criminal gang in a moment decide to stay off from criminal 
activities and start afresh with a legal family business. Living in a 
coastal city they decide to invest in the fishing business. The next 
day they call all the fisherman in their city and warn them to leave 
their business and find a job other than the fishing business. The 
notorious gang starts a legal fishing business by keeping all the 
others away manipulating the market. Their wealth making 
becomes legal but the way they engaged in profit making makes 
hundreds  of  other  fisherman  jobless.  In  real  life  the  Pakistan 
‗Rangers‘ - which is a paramilitary force working under the 
influence of Pakistan‘s powerful military - in early 1990s inter alia 
started   fishing   business   in   Karachi   (biggest   coastal   city   in 

 

* Associate Professor, National University of Sciences and 
Technology (NUST), Islamabad, Pakistan. Email: 
ursasifkhan@yahoo.co.uk. 
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Pakistan) controlling all the buying and selling prices. They would 
buy 40kg of fish at the price of Rupees 800/- and sell it off in the 
official market at Rupees 5000/- earning millions of profits 
defying all competition laws and practises.1 In 2005, the local 
fisherman asked for help from the federal government after the 
provincial government turned deaf and blind over the matter for 
many years. Later, the parliament turned in favour of the 
paramilitary forces, even the political opposition were barred of 
discussing the matter in parliament.2 The parliament cannot do 
much because the country has been controlled and its politics 
influenced by the military since its inception. The military has 
become a giant enterprise controlling state‘s political and 
economic affairs making ways for its profit-making ventures. 
According to Gayer ‗Violent enterprises take part in state 
formation so that they create the local political context they are so 
closely dependent on‘.3 In this surge of more power the military 
becomes an enterprise, but an enterprise of a kind which only 
benefits its own people and dismantle the balance of an economic 
system required for the strengthening of a political system. 

The major way how military controlled enterprises 

function is through forming institutionally controlled business 
entities.4 The regulatory power remains with the institution; the 
enterprise is thus operated by officers for the financial interests of 
other officers. This dual role of military is sometimes dangerous 
for the state organs and the people dwelling in it. As a 
contemporary in 1827 noted with respect to the British East India 
Company that ‗a company which carries a sword in one hand and 
a ledger in the other, which maintains armies and retails tea, is a 
contradiction‘.5 This contradiction of interest is not new to 
Pakistan as it is a state coming out of a legacy that the British East 

 

1 Laurent Gayer, ‗The Pakistan Rangers: From Border Defense to 
Internal ―Protection‖‘, in Organized Crime and States: The Hidden Face of 
Politics, ed. Jean-Louis Briquet and Gilles Favarel-Garrigues,  The 
Sciences Po Series in International Relations and Political Economy (New 
York: Palgrave Macmillan US, 2010), 15–39, 
https://doi.org/10.1057/9780230110038_2. at 34. 

2 ‗Resolution on Fishermen Issue Disallowed‘, DAWN.COM, 26 
November 2004, http://beta.dawn.com/news/375254/resolution-on- 
fishermen-issue-disallowed. 

3 Gayer, ‗The Pakistan Rangers‘. at 34. 
4 David Prina, ‗TAKING CARE OF THEIR OWN: THE CAUSES 

AND CONSEQUENCES OF SOLDIERS IN BUSINESS‘, 2017, 
https://doi.org/10.13016/M2FK42. 

5 Leo J. Blanken, Rational Empires: Institutional Incentives and 
Imperial Expansion (Chicago ; London: University of Chicago Press, 2012). 

http://beta.dawn.com/news/375254/resolution-on-
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India Company left. After the demise of the British  colonial 
system it is the ―elites‖ which have changed rather than the 
system which prefers power in the hands of the few.6 The system 
is well enforced through the laws dating back to the British era. 

Pakistan‘s military is involved in operating a number of 
enterprises that are involved in food production, equipment 
repair, transport, petroleum, mining, construction, real estate and 
other items related with daily consumption. Exactly how much 
money does the military make from its businesses is not declared. 
In 2016, the Senate (upper house in parliament) was briefed that 
the military runs over 50 economic projects, units and housing 
colonies. This may well be a distorted picture of a more giant 
business empire owned by the Pakistan military; as according to 
Siddiqa the investment of military foundations is in around 718 
companies.7 This number would have increased rather than 
decreased keeping in mind the role of the military in politics and 
economy since 2007 and its keen interest in China Pakistan 
Economic Corridor (CPEC). Some of the declared  military 
business is operated through four different military subsidiaries – 
the Fauji Foundation (FF), Shaheen Foundation (SF), Bahria 
Foundation (BF) and Army Welfare Trust (AWT) – and the rest is 
undeclared through different means. All of these declared 
businesses work visibly under the Ministry of Defense (MoD), 
however the MoD does not control anything related with these 
businesses. The MoD is superficially operated by a civilian head 
(minister) but controlled by a civil-military hybrid, working under 
the control of the military. The actual command of military 
businesses lies with the three main military services i.e. Army, 
Navy and Air Force. Each of the services plans and runs its 
business activities independently, outside civilian influence and 
oversight. 

There is a profound need of research towards the impact of 
these military businesses and their effect on the relevant 
stakeholders. The problem often is that a statistics-based research 
is very difficult in the circumstances where a non-military person 
is barred from getting any information with regards to the 
military business. Even the parliament is not empowered to ask 

 

6 See for example Hashmatulah Khan et. al. ‗Role of Elites in 
Pakistan‘,https://www.researchgate.net/publication/326985062_Role_o 
f_Elites_in_Pakistan. accessed 15 July 2020. 

7 Ayesha Siddiqa, Military, Inc.: Inside Pakistan’s Military 
Economy, 2nd Edn. (Place of publication not identified: Pluto Press, 2016). 
, at 237. Quoting an unidentified officer at the Securities and Exchange 
Commission of Pakistan. 

http://www.researchgate.net/publication/326985062_Role_o
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about dubious business deals made by the military. For instance, 
in 2005 a sugar mill was sold by the Fauji Foundation to an entity 
owned by a retired military person who was not even a part of the 
bidding process. The issue was raised in parliament but the 
defence ministry failed to provide the details.8 The study then 
must be conducted through descriptive and analytical methods 
identifying the issues. Secondly, the study of powerful military 
dealings is always with a risk specifically when it points out 
towards their financial kingdom. Thereby, this issue has not been 
discussed widely in academic circles. In cases where it is studied 
gives us a perspective on social, political and economic impacts of 
such businesses. It has seldomly been discussed through a legal 
lens, the author in this article tends to do so. This article is an 
effort to identify the human rights impacts of military owned 
businesses in Pakistan. The first part deals with the question of 
how the military operates as a business enterprise. The second 
part raise the question of equal opportunity and fair competition 
in Pakistan where a powerful military controls business and 
politics. The third part deals with the analysis of how this issue 
may have more human rights impacts unless resolved. The 
solution does not reside in completely banishing the military 
business in Pakistan - as it will be too much to ask for - but to 
regulate the businesses accordingly and making all the business 
entities more accountable. 

 

2. How does Military Operate as a Business Enterprise 
 

Military have a privileged position within a society mostly carved 
through the ‗national security‘ apparatus and the dramatization of 
the fear from the adverse forces. This unfettered privilege breeds 
power which in some cases becomes unchecked and 
unquestioned. The physical hold over key national infrastructure 
comes sometimes with an advantage of unchecked business 
activities.9 This unfettered and unaccountable business through 
enterprises is prone to unhindered corrupt practises and 

 
 
 

8 Elliot Wilson, "The Military Millionaires Who Control Pakistan 
Inc | The Spectator," accessed 29 June 2020, 
https://www.spectator.co.uk/article/the-military-millionaires-who- 
control-pakistan-inc. 

9 Kevin Goh, Julia Muravska, and Saad Mustafa, Military-Owned 
Businesses: Corruption & Risk Reform: An Initial Review, with Emphasis on 
Exploitation of Natural Resource Assets, 2012. available http://ti- 
defence.org/wp-content/uploads/2016/03/2012- 
01_MilitaryOwnedBusinesses.pdf. at 5. 

http://www.spectator.co.uk/article/the-military-millionaires-who-
http://ti-defence.org/wp-content/uploads/2016/03/2012-01_MilitaryOwnedBusinesses.pdf
http://ti-defence.org/wp-content/uploads/2016/03/2012-01_MilitaryOwnedBusinesses.pdf
http://ti-defence.org/wp-content/uploads/2016/03/2012-01_MilitaryOwnedBusinesses.pdf
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cartelization. The impact is different in different political systems 
depending on how powerful the military has become. 

 The Historical Perspectives of Self-Sufficiency 

 
Historically, the arrangement of the socio-political and economic 
model of the states forced most militaries to supply and fund 
themselves using various means and methods to achieve self- 
sufficiency. The ancient militaries were often responsible for 
feeding themselves rather than the state feeding them. In some 
cases only the economically sound people were accepted in 
military in the pre-modern societies; individual soldiers were 
often responsible for supplying their own armour and weapons.10 

This was the accepted social norm but the scarce resources made 
the pre-modern military rely on pillaging and looting of the 
surrounding battlefield, militaries lived off the land—either their 
own or that of their enemies—requisitioning or stealing supplies 
as their needs dictated.11 For instance, the Byzantine ―theme 
armies‖ in separate military districts were responsible for 
defending their district as well as generating the required supplies 
and equipment.12 In more recent cases the militaries instead of 
looting and pillaging tend to adopt more advance techniques for 
self-sufficiency. 

The process of profit making (self-sufficiency) in modern 
context is not abrupt but with a gradual political and social 
change. Initially, the purpose of self-sufficiency is for supporting 
the military from outside sources and decreasing economic 
burden on the government. The military in Russia, for example, 
under Czars Alexander I and Nicholas I also showed patterns of 
self-sufficiency. The military was initially provided with land for 
this purpose and these settlements would then be used for 
meeting basic requirements of the military. The purpose of such 
projects was merely ‗to save money by making the troops more 
self-sufficient in regard to food supply and to improve their 

 

 

10 Richard Arthur Preston, Alex Roland, and S. F. Wise, Men in 
Arms: A History of Warfare and Its Interrelationships With Western Society, 
(Fort Worth: Holt Rinehart & Winston, 1991). at 16. 

11 Martin Van Creveld, Supplying War: Logistics From Wallenstein 
To Patton, (Cambridge ; New York: Cambridge University Press, 2004). at 
9-31. 

12 James C. Mulvenon, Soldiers of Fortune: The Rise and Fall of the 
Chinese Military-Business Complex, 1978-1998: The Rise and Fall of the 
Chinese Military-Business Complex, 1978-1998, (Armonk, N.Y: Routledge, 
2000). at 13. 
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condition‘.13 These settlements later underwent reforms and more 
land was added resulting in the increase of goods adding  a 
surplus value for the military, further in addition to agricultural 
purpose the land was utilised for other enterprises such as stud 
farms etc.14 This model later was diminished in favour of the state 
providing basic necessities as the ‗military moved away from 
economic self-sufficiency toward reliance on the civilian market in 
meeting requirements for grain and other commodities.‘15 The 
economic empowerment of the military through this self- 
sufficiency model was marred with corrupt practises and thus 
diminished.16 As the Russian experience most of these military 
economic adventures are prone to corrupt practises because there 
is no civilian jurisdiction over audit within the military 
administration. Every dispute or investigations over corrupt 
practises are often dealt with internally by military tribunals 
having strictest military secrecy.17 

The start-up of military business in other states may also 
be linked with the self-sufficiency agenda in many cases as in 
modern militaries. For example, a similar pattern was seen in 
modern day Indonesia where the political and military leadership 
allowed military business because the government could not 
provide sufficient funds for sustenance of military personnel and 
buying weapons.18 China and Vietnam also showed similar 
patterns of military business as a requirement for self- 
sufficiency.19 In China the end was rather similar to the Russian 
model, the military was found complacent in corrupt practises 
which forced the government to reduce the spread of military 
business in 1990s.20  In Pakistan, the first military enterprise the 

 
 

13   Soldiers of the Tsar: Army and Society in Russia, 1462-1874 
(Oxford, New York: Oxford University Press, 1985). at 283. 

14 Ibid., p.303. 
15 Ibid., p. 306. 
16 Mulvenon, Soldiers of Fortune. at 16. 
17 Ibid. 
18 Lesley McCulloch, "Trifungsi: The Role of the Indonesian 

Military in Business," in The Military as an Economic Actor: Soldiers in 
Business, ed. Jörn Brömmelhörster and Wolf-Christian Paes, International 
Political Economy Series (London: Palgrave Macmillan UK, 2003), 94– 
123, https://doi.org/10.1057/9781403944009_6. 

19 Jörn Brömmelhörster and Wolf-Christian Paes, ‗Soldiers in 
Business: An Introduction‘, in The Military as an Economic Actor: Soldiers 
in Business, ed. Jörn Brömmelhörster and Wolf-Christian Paes, 
International Political Economy Series (London: Palgrave Macmillan UK, 
2003), 1–17, https://doi.org/10.1057/9781403944009_1. at 6. 

20 Brömmelhörster and Paes. 
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―Fauji Foundation‖ was formed to settle the issues related with 
pension funds of the military personnel.21 The modus operandi of 
these military enterprises are often different and settled according 
to the socio-political and economic system of the country. 

 The Modern Milbus 

 
With many different states emerging in modern times the socio- 
political differences among the states also prevail to a large extent. 
The extent of the military corporatism also depends upon the 
state‘s own political system. Most states however tend to provide 
complete financial support for the military, in order to support 
modern concept of apolitical civil-military relations.22 In cases of 
economically developed states, the goal of complete financing has 
been largely accomplished; although there might be evidences of 
the military engaged in partnership with civilian corporate sector 
and sometimes the government.23 In many other cases, militaries 
are funded by a combination of central fiscal contributions and 
internal military production and commerce.24 In the 
aforementioned cases the military do not have a dominant role in 
political and economic affairs of a state but part of the system like 
other business entities. In contrast to these practises the military in 
some states work very closely with the governments and run their 
profit-making enterprises whereas in other cases like Pakistan the 
military become the power centres themselves and control the 
government directly or indirectly to enhance its profit-making. In 
this kind of process, the military involvement in profit-making 
through enterprises have its own socio-political and economic 
effects. It largely effects other businesses and people trying to 
survive in already challenging situation. In cases where the 
military controls the governments, political institutions and 
economic decisions the repercussions for civilians are adverse. 
The system only tends to favour businesses which are owned and 
controlled by the military, a way of economic gains for the 
individuals related with military. This use of power by military 
for personal gains of the military personnel and of people 

 
 
 

21 Siddiqa, Military, Inc. 
22 The relationship between civilian allocation of defence budget 

funds and civilian control of the military is discussed in Samuel P. 
Huntington, The Soldier and the State: The Theory and Politics of Civil– 
Military Relations, (Cambridge, Mass: Belknap Press: An Imprint of 
Harvard University Press, 1981). 

23 Siddiqa, Military, Inc. at 1. 
24 Mulvenon, Soldiers of Fortune. at 9. 
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affiliated with it through business enterprises is called as Milbus 
by Ayesha Siddiqa.25 

The Milbus creates a situation where the Human Rights of the non-
military people are strongly challenged within a society. The 
economic and social benefits are for the few selected people and 
neglects the majority of the population. The competition with 
civilian business entities becomes implacable when public 
resources are used for corporate gains. The prominent social and 
political status of the military allows it a special access to state 
resources which other civilian entities would not be entitled to.26 

The state policies favours the military enterprises by giving 
subsidies to specific businesses. Similarly, the raw material 
acquired for production purposes by the military enterprises 
comes tax-free or with subsidised rates, the produces are then sold 
at market prices.27 It thus closes down investment opportunities 
for other business entities and monopolise the markets. Adding to 
these practises as discussed above it is historically proven that the 
major drawback of powerful military involvement in business is 
the prevalence of corrupt practises hence destabilizing the whole 
economic markets in a society. In addition to this where 
businesses related with minerals and natural resources are 
grappled by strong and unaccountable entities its revenue goes to 
the institution rather than the state. The disadvantages and 
autocratic nature of Milbus in this way has been investigated 
economically and socially by pointing out these drawbacks within 
the system but seldomly through the lens of Human Rights. The 
operative way of Milbus is different and according to the socio- 
political situation thereby its effect on the rights of the people will 
also be different accordingly. Hence the study of the effects of the 
Milbus on Human Rights will be more target based and relative. 
One common trait of the Milbus is that it always has an adverse 
effect on the rights of the stakeholders involved either territorially 
or extra-territorially. Sometimes the violations can be as grievous 
as involvement in international crimes. 

Recently the involvement of Myanmar military  also 
known as Tatmadaw in economic activities has been linked with 
some grievous violations of human rights including Genocide.28 

 

25 Siddiqa, Military, Inc. at 1. 
26 ‗Transparency International UK‘, Transparency International 

UK, 8 May 2012, https://www.transparency.org.uk/military-owned- 
businesses-corruption-risk/. at 5. 

27 Mulvenon, Soldiers of Fortune. 
28 ‗OHCHR | MyanmarFFM Economic Interests of the Myanmar 

Military (16 Sept 2019)‘, accessed 12 July 2020, 

http://www.transparency.org.uk/military-owned-
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The crimes were linked with the direct involvement of Tatmadaw 
in business activities. An earlier fact-finding mission of  the 
Human Rights Council recommended financial isolation of the 
Tatmadaw to restrict their involvement in international crimes.29 

This involvement of the Tatmadaw in crimes like Genocide is 
directly related with the economic gains of the organisation 
through which it dominated the government for decades. This 
also raises a case for the study of military businesses which might 
support different kinds of violations of Human Rights if their 
economic operations goes unchecked. The way the Milbus 
operates might endanger several civil rights and one of them in 
contention is the right to an equal opportunity (fair competition) 
and due process. 

 

3. Equal Opportunity and Fair Competition as a Basic 

Right 

 The Constitutional Approach 

The right to a fair competition and equal opportunity as far as 
business and profession is concerned is protected by most 
democratic states and stands as a major democratic norm. It is also 
protected and elaborated under the laws regulating the European 
Union and its economic practises. It is also practised and accepted 
by different states, enforced through antitrust laws within local 
jurisdictions. The right puts an obligation upon states to refrain 
from giving undue advantage to certain subjects and industries.30 

The right has been protected in Pakistan through article 18 of the 
Constitution of the Islamic Republic of Pakistan which states that: 

‘Freedom of trade; business or profession: Subject to such 
qualifications, if any, as may be prescribed by law, every citizen shall 
have the right to enter upon any lawful profession or occupation, and to  
conduct any lawful trade or business: 
Provided that nothing in this Article shall prevent- 
(a) the regulation of any trade or profession by a licensing system; or 
(b) the regulation of trade, commerce or industry in the interest of free 
competition therein; or 

 

https://www.ohchr.org/EN/HRBodies/HRC/MyanmarFFM/Pages/E 
conomicInterestsMyanmarMilitary.aspx. 

29 ‗OHCHR | MyanmarFFM Report  of  Independent 
International Fact-Finding Mission on Myanmar (27 August 2018)‘, 
accessed 12 July 2020, 
https://www.ohchr.org/en/hrbodies/hrc/myanmarFFM/Pages/Repor 
toftheMyanmarFFM.aspx. 

30 Ksenya Smyrnova, ‗Competition Law & Human Rights 
Protection: Controversial New Dimensions‘, Contemporary Legal 
Institutions 5, no. 1 (2013): 51–55. at 53. 
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(c) the carrying on, by the Federal Government or a Provincial 
Government, or by a corporation controlled by any such Government, 
of any trade, business, industry or service, to the exclusion, complete or 
partial, of other persons.’ 

 

There are two basic points in the above quoted article which need 
to be highlighted with regards to the current discussion. Firstly; 
the government (federal or provincial) is not barred from owning 
a business etc. [article 18(c)]. This may point out towards the 
direct ownership of a business by the governments‘ i.e. state- 
owned enterprises, for example, the Pakistan International 
Airlines (PIA); it also points towards the business not owned by 
the government directly but owned by a government organ, for 
example, the Fauji Foundation owned by Pakistan Military. 
Secondly, this right mentioned in 18(c) is not absolute but the 
article protects the right towards a ―free competition‖ in trade or 
business as well [article 18(b)]. This has been elaborated by the 
Supreme Court in Arshad Mehmood v Govt. of Punjab. It stated that; 
‗a perusal of proviso (b) of Article 18 of the Constitution indicates 
that regulation of the trade, commerce or industry is permissible 
in the interest of free competition therein. Meaning thereby that 
without free competition amongst traders, no trade commerce or 
industry can be regulated.‘31 Both the rights protected shall be 
read collectively and realised in consonance with each other. This 
should also be additionally read with article 4 of the constitution 
which protects due process of law. The Supreme Court of Pakistan 
in Attaullah Khan Malik v. the State have clarified this in a case 
regarding the selling of Public land without due process by stating 
that; 

 

‗such closed and opaque process adopted for the sale or disposal 
of public property limits public access to new business prospects 
and restricts economic activity in the hands of a select few. This 
goes against the grain of fair competition and fundamental right 
guaranteed under Article 18 of the Constitution. Right of a 
person (public) to enter a lawful business is impaired if he is 
deprived of the opportunity to participate.‘32 

So, a business neglecting the principles of due process through 
any means and obstructing fair competition can be held liable for 
unlawful business practises. Thereby, a combined view of 18(b) 
and 18(c) clarifies that the legality of military enterprises is 
completely valid but the question how these enterprises make 
profits is contentious. Among other things related with the profit- 
making process we must look into the status of 18(b) i.e. fair 

 

31 Arshad Mehmood v. Govt. of Punjab (PLD 2005 SC 193) para 29. 
32 Attaullah khan Malik v Federal of Govt of Pakistan PLD 542. 
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competition in the operations of military enterprises. Hence the 
question is not why the military earns profits through business 

but how does it earn such profits. 

 The Practise of Fair Competition 

 
As far as the prevalence of the right to fair competition [article 
18(b)] along with due process in Pakistan is concerned the reality 
is very shady. Thereby the question of how the military 
corporations earn its profits becomes a matter to be focused. 
Pakistan is ranked 135 freest out of 180 countries and 32nd among 
42 countries in the Asia Pacific region according to the Index of 
Economic Freedom by the Heritage Foundation.33  According to 
the report the shady record is owed to the high-level involvement 
of state and governmental agencies in the decision-making of 
private businesses. The recent implementation of China Pakistan 
Economic Corridor (CPEC) projects and its lack of transparency 
seems to indicate the cloudy situation. The future implications for 
the non-military business owners and workers can be very bleak 
in the wake of these CPEC projects. A large chunk of the business 
opportunities will be taken by the military businesses and then 
distributed within the non-military businesses whenever required, 
for example the military owned Frontier Works Organisation 
(FWO) is already involved in large section of road construction 
and the management of the Sost Dry Port near Pakistan-China 
border is already under the National Logistics Cell [NLC (Military 
Owned)].34 Moreover, the chairman of the CPEC authority 
established in October 2019 is a retired General (General Retd. 
Asim Saleem Bajwa) of the Pakistan Army, who is now also 
appointed as a special assistant to the prime minister on 
Information and Broadcasting. The authority has been made 
neglecting a democratic process and the opposition parties have 
constantly opposed the authority. Recently, it is argued that a 
special bill to be passed by the parliament will give all the 
regulatory powers to the CPEC authority chairman  even 
removing the role of a Prime Minister.35 The powerful role of the 

 

33 ‗Pakistan Economy: Population, GDP, Inflation, Business, 

Trade, FDI, Corruption‘, accessed 10 July 2020, 
http://www.heritage.org/index/country/pakistan. 

34 ‗Removing CPEC Bottlenecks: Tunnels May Smoothen Trade 
in Winter | The Express Tribune‘, accessed 10 July 2020, 
https://tribune.com.pk/story/1254649/removing-cpec-bottlenecks- 
tunnels-may-smoothen-trade-winter. 

35 News Desk, ‗CPEC Authority Bill 2020: More Powers Transfer 
from Parliamentarians to Un-Elected Officials?‘, Global Village Space 
(blog), 14 July 2020, https://www.globalvillagespace.com/cpec- 
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military can be gauged by the fact that a new article regarding the 
CPEC bill published in the newspaper ―The Express Tribune‖ was 
removed a day after its online publication.36 The influence of 
military cannot be negated in this kind of political economy. These 
kind of constraints on the economic liberties within Pakistan will 
not be without grievous consequences for human development 
which is necessary for human rights protection and promotion.37 

This is a very important issue as economic freedom is understood 
here as a fundamental right of every human being; recognised by 
the constitution of Pakistan. Unfortunately, the way how the 
military in Pakistan have conducted its businesses has been 
instrumental in dismaying this record of economic freedom. 

 Modus Operandi 

 
ACTING AS A LAND MAFIA.―The involvement of military in 
business challenges the right to a fair competition in many 
possible ways protected in 18(b) of the constitution. It induces 
cartelization in the corporate sector. This includes 
disproportionate opportunities for its business and individual 
members.38 For example, the role of the military has also been like 
that of a feudal landlord. According to an estimate by Siddiqa the 
military controls about 12 percent of the total land in Pakistan.39 

The land is either distributed among officer cadres within the 
military or used for private purposes. Out of a total of 69 million 
acres under military control only 70,000 acres is used for 
operational purposes. The housing authorities linked with the 
military have been accused of land grabbing and forcefully 
evacuating acres of land.40 In 2001 the armed men from military 
cracked down on unarmed landless peasants killing eight and 
several wounded. The reason was that they (peasants) had 
complained about change in status of the land on which they 
depended for their subsistence (forcing them to pay rent in cash, 

 

authority-bill-2020-more-powers-transfer-from-parliamentarians-to-un- 
elected-officials/. 

36 The link consistently shows an error, 
https://tribune.com.pk/story/2254795/govt-proposes-more-powers-to- 
cpec-authority (last visited on 20 June 2021). 

37 ‗Pakistan Economy‘. 
38 Siddiqa, Military, Inc. at 237. 
39 Siddiqa. at 174 

40 See for example ‗PAKISTAN: A Battalion of Army Grabs 3500 Acres of 

Land and Seals the Centuries-Old Grave Yard - Pakistan‘, ReliefWeb, 
accessed 11 July 2020, https://reliefweb.int/report/pakistan/pakistan- 
battalion-army-grabs-3500-acres-land-and-seals-centuries-old-grave- 
yard. 
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rather than working the land on a sharecropping basis).41 There 
are numerous land grabbing issues that can be connected with the 
military businesses. For instance the military grabbed 3500 acres 
of land including a centuries old graveyard from local fisherman 
in the coastal areas of Karachi.42 In case of certain private housing 
societies directly controlled by the military – Defence Housing 
Authority (DHA), Bahria Town etc. – the instances of undue 
advantage in profit making for officers, corruption and land 
grabbing is prominent.43 Other civilian officers (including judges 
and journalists) are made accomplice in these practises by offering 
them land in these housing societies.44 This makes the 
transparency in these projects questionable as the law and facts 
are tilted towards one specific group of businessmen (Milbus). 
This vandalises the right of a common man to own a house 
monopolising the markets, increasing the prices and to get 
involved in this business jeopardising article 18(b) of the 
constitution. In a very recent case in the Islamabad High Court, in 
a complaint by a citizen against the Pakistan Navy it was alleged 
that land has been acquired illegally in a public area and 
environmentally sensitive area of Islamabad (the Capitol City) and 
an Elite club has been built upon the land for commercial 
purposes without any interventions by government authorities. 
The court in an interim order directed to seal the premises and 
remarked that; 

‗No one is above the law and every citizen has to be treated equally. 
It has been consistently observed that it has become a norm for the 
Capital Development Authority and other agencies to   promptly 
take action against those who are common citizens and who do not 
have the means to influence, while the privileged and elites are 
being treated differently. This is unacceptable for a democratic 
polity governed under a Constitution which guarantees 
fundamental rights‘.45 

The interim order hints towards the difference in status of a 
common business entity and that of an entity owned by the 
powerful military. There are numerous cases not reported in the 
courts and the authorities acting deaf and blind. Even the final 

 

Lesley McCulloch, Aceh: Then and Now, Minority Rights Group 
International Report, 2004,[4] (London: Minority Rights Group, 2005). 

41 Wilson, ‗The Military Millionaires Who Control Pakistan Inc | 
The Spectator‘. 

42  ‗PAKISTAN‘. 
43 See Siddiqa, Military, Inc. at 194-198. 
44 Siddiqa. 
45 Malik Asad, ‗IHC Orders Sealing of Navy Sailing Club‘, 

DAWN.COM, 24 July 2020, https://www.dawn.com/news/1570824. 
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order of this specific case will be interesting to examine whether 
the courts change their behaviour in protecting the powerful or 
protecting the Fundamental Rights it referred to in the interim 
order. 

POLITICAL INFLUENCER.―Major influence as an economic 
actor propel the contentious role of military in politics. The greater 
influence of the military in politics because of controlling the 
major economy also results in violations of civilian‘s rights to 
equal opportunity in business and other professions. It is highly 
likely that promising officers will take their knowledge and the 
connections they have developed in the Military and leave the 
military in order to make more money. They end up mostly in 
government owned businesses and organs after retirement and 
even in some cases head government organs during service as 
well. So, despite of getting lavish retirement perks and privileges 
they are employed in these public sector organisations or military 
owned businesses. A good example will be Lieutenant General 
Muhammad Afzal who is currently the chairman of National 
Disaster Management Authority (NDMA) which is a public sector 
organisation.46 He also remained the Commander of FWO 
(military owned enterprise) for five years before joining the 
NDMA. Only one out of the last eight chairmen NDMA was a 
civilian and the rest serving or retired military Generals. This 
practise also shows an imbalance in business opportunities. The 
public entities which are headed by military personnel favours the 
military owned businesses while giving out contracts. The 
National Highway Authority (NHA) is mostly headed by a 
military (mostly retired) person allegedly favouring the FWO and 
NLC (both military owned corporate entities).47 The current 
chairmen of Pakistan Water and Power Development Authority 
(WAPDA) is a retired army General (Lt. General Muzammil 
Hussain). WAPDA is responsible for allocating the share of 
already scarce electricity (which is always a big issue for 
industries). Imagine the state of competitiveness in business when 
some industries get more share in electricity and others have to 
use more costly power generators to survive. The matter is not 
limited to favourable contract but the military owned businesses 
operate more smoothly because of their influence. For instance, 
the NLC is at a greater advantage as compared to other public or 
private companies in securing contracts from the government. The 
basic requirements for running the business is provided by the 

 

46 ‗NDMA National Disaster Management Authority Pakistan‘, 
accessed 21 July 2020, http://web.ndma.gov.pk/ChairmanNDMA.php. 

47 Siddiqa, Military, Inc. at 171. 
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state as compared to the other companies in the same business. 
Secondly, while operating the vehicles of the NLC always operate 
hinderance free whereas other private competitors have to bear 
the load of the corrupt individuals in the security agencies like 
police.48 

The ever-increasing influence of military in politics also comes 
with political favours for such entities. The access to information 
is very limited when military business is involved as transparency 
succumbs to wordings like ―national interest‖. Some public 
information can be generalised though, as in 2004 and 2005, the 
Pakistan government subsidised the Fauji Foundation, worth over 
Rs. 10 billion, by $20 million and $25 million.49 According to this 
information one can imagine how the government subsidy system 
works. The military owned businesses get more government 
support than any other private business. In some cases the civilian 
governments even allowed the military companies to replace 
public sector departments.50 In other cases the government 
machinery and property is used for commercial purposes without 
any justification. For instance, the AWT‘s Askari  Aviation  used 
the resources of Pakistan Army for commercial purposes and the 
income was diverted to private accounts.51 The private 
Universities, Hospitals and Schools owned by the subsidiaries of 
Pakistan Army, Air Force and Navy are mostly built upon land 
given to these organisations for public purposes. These 
organisations are fully controlled by the military forces as most of 
the administrative staff are serving or retired military personnel 
and the profits from these organisations goes to the subsequent 
military branch. The civilians working in these organs are not 
given the retirement privileges available to the people coming 
from military background. Moreover, the general public (civilians) 
do not get any special incentives in these public organs but the 
military staff get their privileges accordingly (perks of getting a 
post retirement job and free education and health facilities). It is 
interesting to note the support courts have provided to military in 
such businesses. Despite the general public not getting any 
incentives from these private military businesses, the courts have 
accepted the usage of land by military in such cases as a ―public 
purpose‖, to legalise such misappropriation of public property.52 

 

48 Siddiqa. at 144. 
49 ‗The Military in Business | Pakistan Today‘, accessed 10 July 

2020, https://www.pakistantoday.com.pk/2012/03/08/the-military-in- 
business-2/. 

50 Siddiqa, Military, Inc. At 154 
51 Siddiqa. at 162. 
52 Basharat Hussain v CDA, 2004 YLR 629. 
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In contrast the competitors without using public property and 
government resources have to go through a more stringent 
process requiring more capital to survive in the market. As a 
result of such market monopolisation the civilian business owners 
or non-military corporate actors work mostly as a patron-client 
relationship with the military owned businesses. In addition to 
this most of these anomalies will go public through one medium 
that is the ‗free media‘; currently a retired General is appointed as 
the chairmen of Pakistan Telecommunication Authority (PTA) 
which regulates the media.53 With already 145th position of 
Pakistan in the 2020 world press freedom index,54 we can imagine 
the realisation of the right to information after giving regulation to 
the military with information minister and regulatory authority 
both under the Military control. 

GRABBING THE NATURAL RESOURCES.―The empowerment 
of the Military in political affairs by grabbing the economy makes 
it a lone option worthy of business partnership for foreign 
businesses in some sectors. Currently, the Fauji Foundation have a 
joint venture named Pakistan Maroc Phosphore with a Moroccan 
company. In some cases these partnership for commercial gain 
ends up in human rights violations in a race for the resources. The 
commoners become vulnerable against the prowess of armed 
military in partnership with foreign business giants.55 The 
involvement of Fauji Foundation in oil business through the Pak 
Stanvac Petroleum Project ended up in scuffles with the local 
people where protestors were fired upon and one women lost her 
life.56 The protestors wanted a fair share in jobs for the local 
people. The project was later taken over completely by the Fauji 
Foundation and operated through Mari Petroleum Company 
Limited.57 The surge for extracting minerals and natural resources 
still is one of the primary objectives of the Fauji Foundation. In a 
more recent case the military allegedly played an important role 
in cancelling a contract of a multinational company. It managed to 
cancel a copper and gold mining contract in Riko Diq area of 
Baluchistan province with Tethyan Copper Company (TCC). The 
mining contract was cancelled at a time when the copper and gold 

 

53 Chairman PTA, Lt. General Amir Azim Bajwa, ‗Authority | 
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reserves were identified. This adventure cost 5.8 billion US Dollars 
to Pakistan government as it lost a legal battle at the World Banks 
Centre of Settlement of Investment Disputes (ICSID) from TCC.58 

The ICSID inter alia quoted in its decision that the license of TCC 
was cancelled because the State had a motive of pursuing its own 
project at the site.59 Since the cancellation of the license of TCC the 
military have taken complete control of the project. It was tried 
with the help of Pakistani scientists and a Chinese company 
Mettalurgical Corporation of China (MCC) to mine for gold and 
copper but all the efforts went fruitless because of the lack of 
expertise.60 More recently the military owned FWO is a major 
stakeholder (with no experience in mining), any company which 
is to be given the mining contract will work jointly with military 
as it will provide ―security‖ to the company.61 The project will 
remain controversial with a huge impact on already vulnerable 
Human Rights record of Baluchistan province. In addition to all 
other Human Rights impacts the constitutional right to a ―fair 
competition‖ is already sabotaged. 

Protecting Human Rights comes with a Cost for other 
Business Entities 

 

Amidst the economy of Pakistan already in a  challenging 
situation, the state cannot afford to compromise the basic rights 
which can improve its economy. A better human rights record can 
lead towards a better economy.62 Protecting those rights which 
directly relate to the economic rights of the citizens will definitely 

 

58 Jus Mundi, ‘Tethyan Copper  v. Pakistan, Award, 12 July  2019‘, 
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have a positive effect. Removing the cartelization of the few in 
economic activities will improve the human rights record of the 
country. The powerful entities are involved in defying human 
rights and sometimes with the assistance of the courts. In Army 
Welfare Sugar Mills v. Army Welfare Sugar Mills Workers Union the 
Sindh High Court ordered to ―cancel‖ the registration of the 
workers union in a military owned sugar mill because the workers 
unions were not allowed in installations owned by the military 
forces under Industrial Relations Ordinance 2002.63 The court 
neglected the basic law of the state i.e. the constitution and 
applied a statutory law against the protection of fundamental 
rights. This kind of impunity to curb the voices of the people 
seeking their rights is linked directly with making a few entities 
economically stronger. Among other rights infringed the basic 
right of ―Fair Competition‖ is imperilled because taking care of 
the rights of the stakeholders come with a financial burden; if the 
powerful are free of this obligation the fair competition will cease 
to exist. 

 

4. Excluding Military from Business 
 

Milbus is part of a game of power sharing for the civilian 
governments and power grabbing for the military administration 
in Pakistan. The ones who suffer in this game are the masses 
(mostly poor). It is the opportunity of work and business to be 
provided to these masses which is being compromised. The 
civilian governments in trying to appease the strong military 
establishment to save their governments provide support to the 
military owned enterprises.64 In fact it is the civilian governments 
in whose political tenures the power of these entities have grown 
rather than diminished.65 This may well be linked with the fact 
that the survival of these civilian governments relied upon the 
appeasement of the military. As the Benazir Bhutto Government 
in 1990 was dismissed through destabilizing the government by 
the Inter-Services Intelligence (ISI) because of her interference in 
its internal structure.66 Irrespective of the fact whether a civilian 
government is in power or a military dictator the form of 
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government remains an authoritarian one in Pakistan. In the 
authoritarian governments the military and paramilitary forces 
are used as tools for political suppression, securing continuity and 
controlling the resources.67 This political imbalance has mitigated 
a legal and political structure which favours the strong military 
enterprises. The laws in some cases favour the military,68 in other 
cases the courts show complacency by ignoring the fundamental 
rights protected in the constitution. 

The political and social system prevailing in Pakistan will 
not allow severing the military role from its enterprises. A non- 
unified civilian structure cannot cope with a more organised 
650,000 military personnel (and many more retired) which are 
now used to perks and privileges of luxuries unknown to the 
majority civilians in Pakistan. These privileges mostly come from 
the businesses owned by military. The dismantling of the military- 
business complex will not be easy, nor will it automatically end 
corruption in the ranks. In addition, the economy of Pakistan is 
strongly based on these economic entities. The success of the effort 
to reduce the role of military in business will depend on a number 
of factors, the most important of which will be the capacity of the 
civilian leadership to replace the lost commercial revenue with 
increased central budget allocations. Further, owning of business 
entities by any organ of the government is not unlawful. Thereby, 
the government cannot stop any organ from owning such entities, 
specifically in Pakistan where the military is considered more 
powerful than the government itself. In China, the civilian 
government managed to reduce the role of the military as an 
economic entity but the task was not easy. Any civilian 
government wishing to sever the Peoples Liberation Army (PLA) 
from its enterprises or reduce corruption in the ranks faced 
enormous political opposition from the powerful PLA.69 The role 
of military in business was diminished to an extent till the year 
2000 but it still remained in few sectors. Even if the PLA were 
removed from business altogether, however, officers and enlisted 
personnel could still exploit the PLA's infrastructural advantages 
for corrupt gain.70 The Chinese president Xi recently ordered the 
military to put an end to the paid service activities and focus on 
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military trainings.71 The ownership and control of some 
corporations including big multinational corporations are still 
speculatively with the PLA.72 In China, the role of the military was 
working side by side and under an authoritarian government. The 
government still struggled to reduce the military‘s role in 
business. Pakistan, on the other hand is politically different and 
the military have a more inclusive role in politics. The 
accountability of military in politics or other ventures is next to 
impossible. In this case severing the link of military with its ever- 
increasing business is not a realistic solution. Keeping its political 
history in mind and applying collier’s theory if the military gets 
discontent with its earning the chances of coup increases.73 The 
government is financially not in position to provide the military 
with the benefits which they are used to through these business 
entities. The complex situation requires a socio-political discussion 
on how the role of military can be defused in economic activities. 

The political and social situation and to an extent the legal 
scenario presented above do not call for the abolition of military 
owned enterprises. Although, the problem of the protection of the 
fundamental rights of the people will exist, there are other legal 
measures to be taken for the enhancement of the protection. The 
solution lies in a legal approach towards the issue. Although it is 
impossible in states like Pakistan to side-line the role of military in 
business; the government must comply with human rights 
principles of providing equal opportunity and fair competition 
with due process of law. In order to provide equal opportunity to 
the private business the business environment need to be more 
transparent. All the measures which endanger the fundamental 
rights must be identified and then dealt with through appropriate 
actions. This article identified the threat to the right to a fair 
competition because of certain business practises. The practises 
which endanger fair competition can be reduced if article 18(b) is 
supported with secondary legislation. Additionally, all the 
business entities including charities and welfare trusts need to be 
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more scrutinised through the regulatory authorities. Most 
importantly all the businesses complacent in irregular activities 
must come under the same law. The legal issues that must be 
looked into include the conflict of interest laws, interference and 
control of public service entities by any means, using the public 
property for private gains and explaining the meaning of public 
property, how to maintain transparency in big financial projects 
like CPEC, financial deals related with exploration of natural 
resources and international business partnerships by military 
enterprises. 

 

5. Conclusion 
 

The article is an attempt to bring the debate of military business 
and its relationship with Human Rights to a legal context. It is an 
inhospitable topic thereby not a lot has been written about it, the 
present literature is only about the political, economic or social 
effects of the military business but not its legal perspective. 
Thereby, it undoubtedly raises more questions, manages to 
identify major issues and answer a few convincingly. The effort 
may trigger a debate about this perspective of Business and 
Human Rights in order to move towards a free society. 

A free society is not possible without economic freedom. 

Economic freedom comes with due process of law in economic 
affairs which leads to a fair competition in a financial system. 
Former U.S. Assistant Attorney General Mr. James Rill similarly 
stated that; 

‗[n]ot only is the wide acceptance of basic procedural fairness an 
elemental foundation of a free economic society, it also enhances 
respect for the enforcement agency and confidence that its 
decisions constitute an impartial appraisal of the facts and legal 
standards with a full understanding of both.‘74 

This has been realised by a few developed states through 
consistently revising their Competition and Antitrust laws. In 
addition, a single government authority or organisation is not 
allowed to monopolise a specific business market. The situation 
can be different in other parts of the world where the political 
power and socio-economic structure is influenced by one specific 
entity. In cases where the specific entity is an armed military force 

 
74 James F. Rill, A Comparison of Business and Agency Views on 

Certain Procedural Fairness Issues, Before the ABA Section of Antitrust 
Law Spring Meeting 2 (Mar. 28-30, 2012), available generally at 
www.americanbar.org/groups/antitrust_law.html. 

http://www.americanbar.org/groups/antitrust_law.html
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can lead to many Socio-Economic and Political  Complications. 
The author have specifically tried to deal with a small part of the 
problem i.e. the military business interests and its effect on fair 
competition as a fundamental right in Pakistan. This study has 
attempted to produce an initial, tentative account of the 
relationship of military business with violations of one basic right. 
However, during the study it was realised that the impact may 
well be beyond the right to fair competition. It may well be 
attached with the violations of both civil and political as well as 
economic social and cultural rights. The author have not 
mentioned the facts which may lead us to the involvement of the 
military business in smuggling, corruption, enforced 
disappearances and even ethnic cleansing for grabbing natural 
resources in Pakistan. This requires more intense research and 
secondly a safe working place and environment. 

The empire of military business can vary from lootings in 
conflicts to complicity in international crimes. It can have social, 
political, cultural and economic impacts upon a large quantity of 
individuals. It can defy a fair process for competitors by creating a 
Kafkaesque situation for private business entities and exploit the 
situation in its own favour by monopolising the market. It can rely 
on using public property for private business without any legal 
ramifications. It can use force for achieving private business goals. 
It can protect and favour a few individuals because of their 
affiliations, disrespecting the equality principles. In Pakistan‘s 
context, the issue of Milbus will have more Human Rights 
implications with the CPEC projects launched with minimum 
transparency and huge military control. The probable implications 
can be studied through a separate research plan. One thing which 
the author can identify is that the military business relies upon 
tactics of oppression; and the disadvantage of suppressing basic 
rights of the people will always be greater than economic gains of 
an entity. This is further acquainted by military grandeur, 
whereby the military considers itself as the only patriotic organ 
within the society and is capable enough to understand economy, 
society, politics and business. The military grandeur creates a 
legal vacuum whereby military and non-military stuff (either 
tangible, non-tangible, persons or objects) is treated differently 
from each other. The military then rephrases the political realities 
according to its own specific understandings and want the civilian 
society to believe in their narrative. As the first Pakistani Military 
dictator General Ayub Khan once stated the ‗we are a very 
difficult country structurally. […] We don‘t know the value of 
freedom. Our people feel exposed and unhappy in freedom. […] 
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Thank God we have an Army.‘75 It is evident that it is the lack of 
freedom of the majority which strengthens the Military Business. 

********** 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

75  Altaf   Gauhar,   Ayub   Khan:   Pakistan’s   First   Military   Ruler 
(Oxford ; New York: Oxford University Press, 1996). At 339. 
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Laws Relating To Polygamy in Pakistan: 

Rights of the Polygamous Wives 
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Abstract 
 

Polygamy continues to be the most contentious and unsettled 
issue throughout the contemporary Muslim world. In all the 
Muslim countries including Pakistan protests were made. The 
reason behind women going against polygamy is that they 
don’t feel protected under polygamous marriages. Polygamous 
wives are deprived of their due rights and their husbands are 
negligent in supporting them emotionally and financially. No 
academic study has been conducted in Pakistan on the 
circumstances faced by polygamous wives. Great work has 
been done on the advantages and disadvantages of Polygamy 
but no one has touched the topic of effects of Polygamy on 
mistreated wives. Through this study, the researchers want to  
provide awareness to the legal authorities, common people and 
specifically the women who are directly affected by this 
misunderstood law of Polygamy. A detailed study, therefore, 
required to be done on the subject. The research study relates 
to the legal and social sciences therefore methods of research 
used in social sciences will be applied. Cases brought before the 
courts in Peshawar (2010-2015) will be looked into for 
examining the troubles faced by polygamous wives and the 
security provided to them. 

 
Key Words: Polygamy, Muslim Family Laws Ordinance, Council of 
Islamic Ideology, District Courts 

1. Background of Muslim Family Laws Ordinance 
 

The story of the origin of the Muslim Family Laws Ordinance 
started in the United States shortly after emergence of Pakistan in 
1947. Pakistan‟s elegant and magnetic representative to the United 
Nations, Mohammad Ali Bogra, lost his heart to Aliya Saadi, his 
social secretary. The smitten Bogra got married, as he knew that 
multiple marriages were not an issue as now the Islamic Republic 
of Pakistan existed. He suggested in an interview to an American 
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newspaper, that polygamy was a solution to the Western practice 
of divorce.1 

 

Prime Minister Bogra got married on April 2, 1955, 
without obtaining consent of his first wife. The angry first Mrs. 
Bogra didn‟t kept quiet. She associated with the wives of 
Pakistan‟s influential dignitaries, who were learned and highly 
linked ladies and did token acts for authorization and 
empowerment for Pakistan‟s under privileged women.2 

Collectively, the women build up a political assault, by staying 
away from official gatherings attended by the new Mrs. Bogra and 
by launching campaign for legislation that would outlaw 
polygamy. The ban failed, but soon Bogra was no longer prime 
minister. 3General Ayub Khan, a military man took the control 
through imposition of military ruling. His daughter Naseem was 
also a part of the campaign and the first thing which the general 
did was to pass the Muslim Family Laws Ordinance of 1961. 
Democracy failed but women had won, at least to some extent.4 

According to the new legislation, polygamy was not banned but 
written authorization of the senior wife was made mandatory, 
minimum age of 18 was made compulsory for marriage, and gave 
stipulations under which both men and women could file petition 
for divorce. Although several elucidation permits of the Holy 
Quran Polygamy stayed lawful in Pakistan, even though some 
interpretation of the Holy Quran allow expository space for a ban. 
Years have passed, but no more steps have been taken to ban 
polygamy. 5 

 

2. Laws in Pakistan 
 

According to the laws in Pakistan, a man is allowed to contract 
subsequent marriage only after attaining the approval of his first 
wife. Pakistani and Islamic laws subsists to dispirit this practice 
by imposition of strict limitations on polygamy; but, the custom of 
polygamy    is    still    widespread,    especially    in    rural    areas.6 

 

1  Akhtar Baloch, The Pakistani Prime Minister Who Drove a 
Locomotive, Dawn News, 8th September 2015 
https://www.dawn.com/news/1205473 

2 Ibid. 
3 Ibid. 
4 Ibid. 
5 Zakaria. R, Polygamy and Child Wives: Women's Rights Are Going 

in the Wrong Direction in Pakistan 2014, October 24 
6 Mansoori Tahir, Family Law in Islam, Theory and Practice, (Sharia 

Academy, IIUI, 2006), p. 232-234 

https://www.dawn.com/news/1205473
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Government of Pakistan constituted the Commission on Marriage 
and Family laws for complying with the issue of polygamy, 
divorce and other related matters. Its objective was to propose 
reforms in the family laws of Pakistan.7 The Report of the 
commission pointed out that the verse relating to polygamy was 
revealed for giving protection to orphan girls and widows who 
were likely to be subjugated. For that reason, Quran allowed 
Muslims to marry more than one wife. But restriction was 
imposed on this concession by revelation of one more verse which 
declared that Polygamy will only be acceptable if the husband 
could do impartiality among all his wives. But it has been noticed 
that men who have indulged themselves in Polygamy have 
overlooked the main cause behind the permission given as well as 
the provision attached. Hence it is the most important 
responsibility of the state to make available such a procedure 
which can curb such men who shape laws according to their own 
benefit.8 

 

The Commission on Marriage and Family Laws in 1955 
composed a Report for the protection of the woman rights. 
9Commission was headed by Justice Abdur Rasheed. It consisted 
of seven members, of which three were women and four were 
men. The Commission agreed upon the theory that Family Laws 
had to be modernized and gave suggestions for modifications in 
law. After 1956, the civilian governments kept away from making 
legislations on the Report, but General Ayub Khan in 1961 made 
some of the recommendations of the Report into law through an 
Ordinance. Afterwards a resolution was submitted against the 
Muslim Family Law Ordinance in the National Assembly but was 
not approved. The Ordinance was never accepted by the Ulema 
and was declared as against Islam. It was left as an 
uncompensated law by the elected parliament of 1970. 

 

The MFLO, 1961 in section 6 also incorporated several 
restricted modifications in the law linking to polygamy, by 
introducing the condition that the husband must present an 
application and submit fees to the local Union Council for 
obtaining prior written consent for marrying subsequent wife or 
wives.10 Reasons for the marriage should be stated in the 

 
 

7 Report of the commission on marriage and family laws, The 
gazette of Pakistan, (1956, June 20), p.1216. 

8 Ibid. 
9 Law and Justice Commission of Pakistan, Reports of Ad hoc Law 

Reform Commissions, http://www.ljcp.gov.pk/ 
10 The Muslim Family Law Ordinance, (1961). 

http://www.ljcp.gov.pk/
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application, and it should also be mentioned whether the 
applicant has taken the permission of the existing wife or wives. 
The chairman of the Union Council builds with the 
representatives of existing wife or wives and the applicant an 
Arbitration Council for determining the need of the proposed 
marriage.11 If the husband contracts polygamous   marriage 
without prior consent of wife or wives then he must pay the 
whole dower to the existing wife or wives without any delay, a 
fine of Rs.5000/- is also imposed and he may also be imprisoned 
for one year as a penalty. 12Any polygamous marriage cannot be 
registered under the MFLO without the approval of Union 
Council. However, his subsequent marriage remains lawful even 
if he has not obtained consent of his existing wife or the Union 
Council. Moreover, the complexity in enforcing resort to the 
application procedure to the Union Council, put together with the 
unwillingness of judiciary to enforce the penalties enclosed in the 
MFLO (as apparent from the case law), is likely to hamper the 
effectiveness of the reform provisions. This might be the reason 
why some observers portray the provisions requiring the 
authorization of the Arbitration Council as a simple formality. 

 

The limitations put on polygamy by prerequisite of 
application to the local Union Council for consent of existing 
wife/wives, combined with the penal sanctions for contracting a 
polygamous marriage without former permission; husband‟s 
contracting polygamous marriage in infringement of legal 
provisions is an ample ground for first wife to obtain decree of 
dissolution of marriage.13 Article 9(1) of the MFLO lays down that 
if a husband is unsuccessful in fulfilling the needs of his wife 
sufficiently, or if the husband has multiple wives and he fails to 
keep them justifiably, the wife may seek any legal remedy and she 
may also make an application to the Chairman who shall compose 
an Arbitration Council to resolve the issue, and the Arbitration 
Council may also direct the husband to pay maintenance to the 
wife. 14 

 
 
 
 
 

11 Ibid. 
12 Ibid. 
13 Kalanauri.Z. Concept of Polygamy in Islam and Law in Pakistan, 

(The electronic copy of it is available at: https://zafarkalanauri.com/wp- 
content/uploads/2020/05/CONCEPT-OF-POLYGAMY-IN-ISLAM- AND-
LAW-IN-PAKISTAN.pdf), pg. 4-5. 

14 Ibid. 
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3. Laws Proposed by Council of Islamic Ideology of 

Pakistan 

According to Mr. Sheerani, laws on marriage should be abolished 
which are opposed to the Sharia in his vision. He urged that 
Clause (f) of Section 2 of the Dissolution of Muslim Marriage Act 
1939 which permits a wife to sue her husband for divorce i.e. “If 
he has multiple wives, does not take care of her equitably 
according to the directives of the Holy Quran” should be 
annulled.15 He declared that a subsequent marriage is not a 
justifiable ground for a woman to file divorce. He affirmed that 
Islam has given right to men to keep multiple wives and asked the 
government to modify the laws where a husband is required to 
seek permission from the existing wives. 16 

 

The law relating to Polygamy is contained in section 6 of 
MFLO which requires the husband to seek the written approval of 
the local government authorities. According to Rule 14 of the 
MFLO, a polygamous marriage must be “just and necessary” 
which may be determined on the grounds such as barrenness of 
the existing wife, her mental illness, her disability, her incapability 
to have sexual relations, or her denial to reside with her husband 
followed by a decree for restitution of conjugal rights against her. 
According to section 6(5) of the MFLO if the husband fails to 
adopt the required procedure, he will be liable to make the 
immediate payment of the entire dower whether deferred or 
prompt to the existing wife/wives and he can also be imprisoned 
up to 1 year or fine. Thus these are the procedural mechanism 
which subsists to check exploitation of the right to polygamy 
which is permitted under Islam. It must be taken into 
consideration that there are several countries which have 
amended the laws of Sharia in order to meet up the requirements 
of the present age and how can one go against any other 
interpretation except the literal one of the Holy Quran when 
Quran has itself validated Ijma and Ijtihad. Ijtihad on such matters 
in conformity with the era, fair dealing and utility of the situation 
is significantly encouraged in our religion. 

 

Polygamy is prohibited in several Muslim countries, such 
as Tajikistan, Tunisia, Lebanon, Turkey, Uzbekistan and Kyrgyz 
Republic. In Indonesia, Malaysia, Singapore, Philippines, 
Bangladesh    and    Pakistan,    polygamy    is    allowed    but    is 

 

15  Ali .K, Muslim women cannot object to husbands marriages, 
Dawn News, 22 October 2014 https://www.dawn.com/news/11395 

16 Ibid. 

https://www.dawn.com/news/11395
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conditional.17 Hence the submissions which are made by Mr. 
Sheerani appear unneeded in the contemporary world, even 
inside the community of Muslim states itself. Though opposition 
in banning polygamy is extensive, but it must be regulated fully to 
put a stop to exploitation of this stipulation which is available 
only by way of an exception. This verse in which the law relating 
to polygamy is embodied was revealed during the battle of Uhud. 
18A large number of men were killed which raised the worry for 
widows and orphans. 19This point should be taken into 
consideration that “justly” should not be understood in terms of 
monetary aspects only but in all the aspects relating to marriage. 
The elder wife must believe the second marriage of her husband 
just. The stress is that “only one” is better so that that you do not 
incline towards injustice. There is an example of a woman namely 
Jamila who, approached the Holy Prophet (PBUH) and without 
any trouble got the first khula in Islam on the ground basis of her 
discontentment with her husband‟s appearance. If Islam has given 
such ample rights to women which includes permitting them 
divorce their husbands on such basis, it is worthwhile to say they 
also have the right of not allowing their husbands not to contract 
subsequent marriages in order to safeguard the sanctity of their 
marriage. 

 

Numerous studies have revealed that polygamous 
marriages cause grave mental issues in women arising from 
worry, strain, envy and uncertainty. 20It is frequently argued that 
opting for marriage is better than keeping extra marital relations, 
but lust only cannot be recognized as a legitimate ground for 
subsequent marriage by putting the rights of the elder wife and 
children at stake. Islam has laid huge significance on integrity and 
harmony of family relations; therefore, it is rationally imprudent 
to accept this argument.21 If we look into all the references 
gathered from Quran and Hadith, the argument of Maulana 
Sheerani hold no significance. It is undeniable fact that khula is a 
legitimate yet unwanted act, but in such situations when a woman 
is being deprived of her rights in a marriage then this option can 
be availed. Law makers should play a vital role in controlling 
polygamy rather restricting the rights of an individual who is 

 
17 Ahmad H. Sheriff. Why Polygamy Is Allowed, Iran: World 

Organization for Islamic Services 
18 Khan.M Polygamy in Islam. DAWAN booklets. 
19 Ibid. 
20 Hamzah.M Othman.N Stress, quarrels and neglect: the 'normal' 

polygamous family 2010, January 14. 
21 Ibid. 
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already disadvantaged.22 All traditional Muslim law schools have 
the same opinion that a Muslim man requires no authorization to 
contract subsequent marriage up to the limit of four. He is not 
required to present himself to inspection by any organization in 
advance for obtaining permission for a subsequent marriage. 
Though, section 6 of the MFLO attempts to curb this right. A man 
wishing to conduct multiple marriages is required to present an 
application to the chairman of the Union Council mentioning the 
grounds for the proposed marriage as well as whether he has 
obtained the permission of the existing wives. If the Council 
considers the proposed marriage just and necessary, then it may 
give permission. 

 

The Council has full authority to make the decision 
whether the proposed marriage is necessary or not. It looks into 
such circumstances such as infertility, physical unfitness for 
conjugal relations, willful avoidance of a decree for restitution of 
conjugal rights, or mental illness of an existing wife. Section 6 of 
the MFLO clearly states that no man shall contract subsequent 
marriage without obtaining the authorization of the Arbitration 
Council. Though, it does not explicitly states that a marriage 
during the continuation of an existing marriage, without the 
authorization of the council is illegal. The subsequent marriage 
remains valid though it is contracted in contravention of section 6 
of the MFLO; this fact makes the authorized law less effective. 
Regardless of considerable move towards confining polygamy, 
sanctions put are minute and have not been an effectual 
prevention. 

 

A number of people are indulged in  polygamy without 
any official authorization. Arranged marriages are responsible for 
polygamy to a certain extent.23 Under the customs and traditions 
of the family young boys are forced to marry girl cousins with the 
motive to keep the property within the family. 24 Such marriages 
fail when the boy reach manhood. He, afterwards, marries a 
second wife. In some cases, when men get wealth they look for 
younger wives. Hence, the image once again is that the boys often 
have two wives, first one is the traditional wife which is selected 
by his parents and the second one is the sociable one, which he 

 
 

22 Khan.A .Polygamy: a choice or an exception? 2014, December 15. 
23 Pakistan: Practice of polygamy, including legislation; rights of the 

first wife versus the second, including whether she has the right to refuse a 
second wife (2013, December 18) Canada: Immigration and Refugee Board 
of Canada. 

24 Ibid. 
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chooses himself. Particularly, wealthy people opt for polygamy 
and justify it by the first wife‟s infertility or in order to have a 
love-match”. In the latter case, a second marriage is a mechanism 
to keep away from charges of adultery. The fundamentalists in the 
country assert that section 6 of MFLO must be omitted in its 
present form as it is against the spirit of the Holy Quran and 
Sunnah. No matter what the authorized law commands, the 
observance of polygamy is accepted and only a small number of 
voices are elevated against it. Thus, polygamy “continues to be a 
vaguely viewed reality of life.25 

 

4. Landmark Ruling against Polygamy 
 

Shahzad Saqib was an already married man who decided to 
contract a subsequent marriage. But he felt no need of obtaining 
consent from his first wife Ayesha Bibi. When she came to know 
about her husband‟s second marriage she approached the court. 
Her lawyers made convincing arguments saying that MFLO states 
that permission from the first wife for contracting subsequent 
marriage is necessary. Saqib, argued that Islam has given him the 
permission to keep four wives and no such requirement has been 
made essential by the sharia.26 According to the judgment of the 
court he was found guilty for violating the provisions of MFLO 
which states that a man wishing to re- marry must submit an 
application to the Chairman of the Arbitration Council. If 
chairman is not available, then he can submit the application to 
the Council. He was wrong. As the verdict showed, the Family 
Laws Ordinance requires that any man seeking permission to 
marry a second time must submit a written application to the 
chairman of the Arbitration Council. If the required criterion is not 
met, then the law levies fine and such man can also be put behind 
bars. The known consequences of polygamy faced by women and 
children invite interference by the judiciary. 

 

A small number of judges in Pakistan have implemented 
this law. Some are convinced with the principle that as the 
permission of keeping four wives has been given by the Quran, 
conditions relating to the union hold no weight. This issue came 
up before the Supreme Court recently. In that case the judges have 
rightly pointed out that permission of polygamy should not be 

 

25 Ihsan Yilmaz. Limits of Law: Social Engineering versus Civil 
Disobedience in Pakistan. P. 33-34. 

26 Zakaria. R 2017, A lesson to all men. 2017, November8, 
Retrieved from www.dawn.com. 

http://www.dawn.com/
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merely taken as an authority given to men but should be 
recognized as an inspiration of maintaining justice among the 
wives. The implementation of polygamy laws will prove to be a 
praiseworthy step in promotion of family laws in Pakistan and 
will also become an example for other Muslim countries to 
follow.27 The enforcement of the penal laws of the Family Law 
Ordinance must be appreciated. Such like steps are promising 
towards the safeguard of women rights under Pakistani law.28 

This landmark verdict of the judiciary in the case of Shahzad 
Saqib, who violated the provisions of law, will be a deterrent tale 
for such likeminded men. The fright of prison will definitely stop 
what conscience has been incapable to. 29 

 

5. Prevalence of Polygamy in Pakistan 
 

No statistics are available on the prevalence of polygamy in 
Pakistan. Polygamy is not extensively widespread. Although 
Polygamy is recognized component of religious tradition, yet it is 
not acceptable and the second wife is not usually honored by the 
family. 30Polygamy is disliked by the people in general, socially as 
well as culturally, though it is practiced in some parts of Pakistani 
society. 31 It is more prevalent among feudalists and rich land 
holders who can easily manage to pay for maintaining multiple 
wives and many children. It exists among the urban elite as well. 
Economic restraints and social confrontation is faced by urban 
middle class men for contracting subsequent marriages.32 In such 
classes the number of polygamous marriages is very minimal. The 
lower class, either urban or rural faces financial problems for 
marrying for the second time. Often women endeavor to get a 
high amount of dower, a marriage gift which wife receives from 
the husband in order to hold back a man from marrying for the 
second time. A marriage that is conducted without the approval 
of the Arbitration Council is not illegal, but it cannot be officially 
registered, meaning thereby that no judicial relief would be 
granted if any objection arises from such a marriage.33 Non- 

 

27  Yasin.R, POLYGAMY or one wife? July 24, 2017. 
28 Ibid. 
29 Ibid. 
30 Sattar.N , Multiple Marriages , Dawn News, 4th September 2020 

https://www.dawn.com/news/1577829 
31 Ibid. 
32  Krammer.S, Polygamy is rare around the world and mostly 

confined to a few regions, 7th December 2020. 
33 Canada: Immigration and Refugee Board of Canada, Pakistan: 

Practice of polygamy, including legislation; rights of the first wife versus 

https://www.dawn.com/news/1577829
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registration of a marriage does not invalidate the marriage nor is 
illegal according to the provisions of the official law. 34 

 

The MFLO does not particularly states that a marriage 
during the continuation of subsisting marriage, without obtaining 
the approval of the council is invalid, void or voidable. The fact 
that marriages contracted in infringement of section 6 of the 
MFLO continues to be legal turns the authorized law less effectual 
against illogical and unfair polygamy. 35 Arbitration Councils hold 
no importance and are not approached before contracting 
subsequent marriages. According to the MFLO a man is required 
to bring in notice of the Chairman of his local government about 
his intent of marrying for the second time, who subsequently 
forms a committee to determine the reason behind the intent of 
the subsequent marriage and then grant permission. The laws 
regarding the approval of the Arbitration Council are nothing 
more than a formality. 36 In view of the fact that private life in 
society is usually harmonized in accordance with the Islamic 
injunctions, lack of acceptability of the laws of the Muslim Family 
Laws Ordinance, 1961, has created such a situation where this law 
is still awaiting endorsement among the public and is time and 
again avoided than followed.37 The judiciary is hesitant to impose 
the punishments embodied in the MFLO. Sanctions placed are 
minute and have failed to prove as an effective deterrent.38 

Majority of the citizens are ignorant of the law, and the law is not 
being put into action as the cases on record are very few in 
number. Legally speaking, both of the wives enjoy similar rights 
for instance both of them get an equal share in the inheritance. But 
when a husband takes another wife in marriage, the senior wife 
may be dishonored, distressed, or acquire less attention of the 
husband. 39 

 

the second, including whether she has the right to refuse a second wife 
(2011-2013), 18 December 2013, PAK104701.E, available at: 
https://www.refworld.org/docid/52eb9ea04.html [accessed 29 June 
2021]. 

34 Ibid. 
35 Shah.W, Fresh Controversy over Polygamy, marriage 

dissolution, 27th October 2014. 
36 Ibid. 
37 Pearl, David. "The Impact of the Muslim Family Laws Ordinance 

(1961) In Quetta (Baluchistan) Pakistan." Journal of the Indian Law Institute 13: 
4 (1971): 561-69. 

38 Ibid. 
39 Hammadi. Z (2015, October 12). Retrieved from 

https://www.linkedin.com/pulse/negative-consequences-polygamy- 
zainab-al-hammadi. 
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Practically, a wife cannot prevent her husband from 
contracting a second marriage. A wife may refuse to give her 
consent regarding second marriage, and can seek support from 
the court. 40However, this way she can only get back her dower 
and right to seek divorce, but she in no way can stop her husband 
to re-marry. A very small number of women approach the court 
practically and seek help from the law. Senior wives seldom are in 
position to refuse second wives due to the culture and financial 
dependence. The husband may become violent to her if a senior 
wife refuses to accept a second wife. He may also take away her 
possessions and keep her children away from her in order to 
obtain her consent for second marriage. 

 

The provision in MFLO which states that elder wife‟s 
permission must be obtained is contrary to Islamic laws. 
According to the Muslim law, a man is not bound to take consent 
of his existing wife for subsequent marriage. Religious leaders in 
Pakistan have rejected this provision of MFLO in an outright 
manner. In the Sharia law, first wife has no right of stopping her 
husband from contracting second marriage.41 It is fair to conclude 
that the MFLO 1961 is no longer sustainable as the leading law 
even though it has not been abolished or abrogated.42 A man 
becomes suspicious in the judgment of society if he talks about 
polygamy. Usually people consider polygamy as a sin; still it is 
legalized by the law of Pakistan. Stopping someone from having 
multiple wives is considered to be a breach of men‟s rights. Fair 
treatment of all the wives is an essential condition for a man who 
wishes to marry multiple wives. But unluckily, Pakistani men lack 
the quality of observing equality among wives, due to this reason 
the ratio of polygamy in our society is low.43 

 

6. Unprotected Polygamous Wives 

Monogamous wives are not protected completely as men often 
take pleasure in extramarital relationships with no binding 
economic consequences; therefore, he can „play around‟ exclusive 
of any accountability for his sexual conduct. A man having 

 
40 Ibid. 
41 Pakistan: Practice of polygamy, including legislation; rights of the 

first wife versus the second, including whether she has the right to refuse a 
second wife (2013, December 18) Canada: Immigration and Refugee Board 
of Canada. 

42 Ibid. 
43 Ibid. 
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mistresses and illegitimate offspring is left blameless in a lot of 
countries. Polygamy, on the other hand, means protection for 
women united to one man, with a legitimate child in her arms and 
surrounded with respect, contrary to being seduced and then cast 
out into the streets perhaps with illegitimate children outside the 
rule of law.44 Polygamy is prevalent in places where farming is 
major craft. Polygamy is practiced to strengthen social and 
financial stability of family. Hence, some societies are proud of 
polygamy and growing number of offspring to ensure their social 
and financial status. Additionally, some societies and considered 
polygamy as reproductive policy by men to increase their 
children. 

 

Polygamy is mainly popular in the rural areas and  is 
taking place in little educated people. Particularly in the 
developing nations and rural regions men are the heads in a 
family.45 Men are free to take decisions at any time to marry one, 
two, three or four wives. Permission to marry multiple wives 
shows that males have the ability in bearing responsibility.46 The 
major issue faced by wives is that men will always love new wife. 
Senior wives suffer pains and distress as their husband has 
mistreated them because of his marriage to a new wife. Polygamy 
results from various factors including cultural, social, economic, 
emotional and psychological factors.47 Keeping in view the 
cultural characteristic of polygamy, it is said that polygamy is 
natural and necessary because women are larger in number as 
compared to men, thus polygamy should be eternal. On the 
contrary, modern women reject polygamy and demand its 
elimination being an old custom. In the Middle East countries, 
polygamy is marked with envy and rivalry among co-wives.48 

According to several studies envy among wives may rise to 
different levels even they reach up to causing physical hurt by 
women and suicide attempts among the women. 49Most of the 

 

44 Jacobs.H (2014, February 15). Retrieved from 
http://dailytimes.com.pk/opinion/15-Feb-14/polygamy-in-pakistan 

45 Abbo, C., Ekblad, S., Waako, P.,  Muhwezi,  W.,  Musisi,  S., 
Okello, E. (2008). Psychological distress and associated factors among the 
attendees of traditional healing practices in Jinja and Iganga districts, 
Eastern Uganda: A cross-sectional study. International Journal of Mental 
Health Systems, 2, 1–9. 

46 Ibid. 
47 Abu Rabia, R. Redefining polygamy among the Palestinian 

Bedouins in Israel: Colonialism, patriarchy, and resistance. American 
University Journal of Gender Social Policy and Law, (2011). 19, 459–493. 

48 Ibid. 
49 Ibid. 
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families live in congested conditions which worsen conflicts and 
tension between co-wives. 

 

The major drawback of polygamy is the poor educational 
achievement of kids plus psychological troubles of husbands. 
Various researches suggest that there is a close connection 
between polygamy and emotional troubles among kids and wives 
living in such set ups. The first wife suffers psychologically and 
therefore they are at risk to visit mental health centers. Affected 
ratio of drop in school among children, increased addiction of 
alcohol, juvenile felony as well as low sense of worth has also 
been reported as the causes of polygamy. It was specified that 
polygamous wives, have more problems than other type of wives 
who are living in monogamy in terms of matrimonial troubles. 
Additionally, polygamous women are not very much contented 
with their life as they undergo pains, sufferings from co-wives. 
Although a wife in order to seek her husband‟s attention may 
prepare what she owns to her husband, but the husband may not 
necessarily be glad about efforts of his wife. 

 

Besides, polygamy leaves negative effects on mental 
healthiness of youngsters and teenagers. It is established that 
family structure mainly effects mental fitness of the kids; so the 
children will be more violent, troubled in communication and 
adjustment problems. Children also suffer from bad health due to 
poor nutrition and little attention and care with children. 
Furthermore, family clash is very common in polygamous 
families. It is found that polygamous women suffer  huge 
problems and misery in their life. They experience low sense of 
worth, fear, nervousness, gloominess and aggression than 
monogamous wives. All such factors have negative influences on 
children. Kids may have psychological issues, social difficulties 
and poor educational level. Moreover, child-parent connection 
may be poor and ineffective in polygamous families. Polygamy 
causes rivalry and imbalanced division of the chores in household 
among co-wives. Furthermore, polygamy builds bitterness among 
the children and co-wives.50 

 

7. Effects of Polygamy 
 

There are numerous harmful effects that come from polygamous 

marriages including depressed co-wives against each other. 
Physical, psychological, and sexual abuse are often seen in 

 

50 Ibid. 
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polygamous marriages.51 The co-wives compete with each other 
for the sake of seeking attention of their husband and they often 
feel envious when they see their husband with the other wives.52 

 Physical, Sexual, and Emotional Abuse 

 
Abuse appears in various forms in a polygamous marriage. Often 

times, it is used as a tool of controlling the wives. Physical, 
psychological, or abuse of religion may be used by husband for 
controlling their wives. According to a study, in most of the cases 
where ruthless abuse cropped up in polygamous marriages, the 
women time and again entered into it reluctantly. Several 
husbands opted to keep subsequent marriages undisclosed to the 
older wives. Even if wives come to know about the additional 
wife, such addition cause considerable strain as it signifies a 
change in family unit and financial composition.53 

 

In Islam, men are allowed to marry four wives provided he treats 
them with equity. Many polygamous wives have  declared  that it 
is the unfairness within their marriage that causes abuse and not 
polygamy itself. Envy and ambiguity are seen in the lives of such 
women. Time and again, wives feel jealousy toward the other co- 
wives when the husband is with them. And when the husband 
comes to her, she is not able to be with him sexually because she is 
thinking of the time when he was with the other wife and not with 
her. This can result into sexual abuse to the wife because the 
husband may coerce or compel her into it. 54 

 Mental Health Issues 

 
Islam permits women to work outside the home subject to the 
permission from her husband. Most of the women are not 
interested in doing jobs outside which creates serious financial 
issues as their husband has to distribute his finances among all. 
55Multiple wives, mistreatment, and financial issues create 

 
51 Al-Krenawi, A. Women of polygamous marriages in primary 

health care centers. Contemporary Family Therapy, (1999). 21, 417–430. 
52 Ibid. 
53 Rahmanian, P., Munawar, K., Mukhtar, F. et al. Prevalence of 

mental health problems in women in polygamous versus monogamous 
marriages: a systematic review and meta-analysis. Arch Womens Ment 
Health 24, 339–351 (2021). https://doi.org/10.1007/s00737-020-01070-8 

54 Ibid. 
55 Al-Krenawi, A., Lev-Wiesel, R. Wife abuse among polygamous 

and monogamous Bedouin-Arab families. Journal of Divorce & Remarriage, 
(2008). 36, 151–165. 
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psychological problems polygamous wives.56 Senior wives are 
usually considered as old wives whereas junior wives are viewed 
as young wives. Self-respect also gets lesser because senior wives 
consider the addition of a new wife as their failure as they were 
not capable to perform their duties of being a wife. 

 Religious Abuse, Or Exploitation of Religion 

 
Women in Islam enjoy many rights that are granted to them by 
the Quran. Marriage is a social contract to which both the groom 
and bride agree to, but if any of the parties is not willing to 
continue due to any reason then divorce is allowed. Any party can 
seek divorce if the other party had become offensive and 
negligent.57 Even in the matters of inheritance and property, a 
Muslim woman is not bound to share her income or inheritance 
with anyone. Lastly, according to the Islamic belief, Allah is the 
only master to women and if their husbands do not symbolize 
Allah then the marital bond is broken down.58 

 

In spite of the rights and impartiality granted to women in 
the Islamic belief, religion can also sometimes turn into a form of 
abuse when the explanation and interpretation is used to 
manipulate women.59 This is not only seen in Islam but other 
religions as well. According to a study husbands quote to their 
wives a verse according to which eternal life is promised to wife if 
she accepts her husband‟s second marriage. The wife was initially 
unwilling to accept her husband‟s second marriage unless and 
until her husband pressurized her to accept it by showing that 
Allah admire women who accepts her husband‟s remarriage. 
Often time‟s cruel and abusive husbands, manipulate religious 
content for controlling their wives in order to make them accept 
the polygamous marriage.60 

 Islamic Women's Spirituality 

 
Irrespective of the religious belief, ill-treatment of women is 
common in almost all polygamous marriages. This mistreatment 
and disturbance of marital violence causes women to question 
their purpose of life, security and spirituality. Spirituality has 
always been to be both a source of strength and weakness among 

 

56 Ibid. 
57 Ibid. 
58 Ibid. 
59  The Practice of and Reasons for Polygamy. Retrieved from 

http://www.religioustolerance.org/polyprac.html. 
60 Ibid. 
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abused Muslim women. Spirituality was a source of hope for most 
of the women, which made them cope with unfavorable 
circumstances. 

 

8. Cases from Judicial Courts, Peshawar 

Mst Irum Shaheen vs Israr Ahmed (Date of Institution: 02-

04- 2015), Status: Pending 

 
FACTS OF THE CASE.—The Plaintiff filed a  suit  for  the 

dissolution of marriage, payment of dower and maintenance. She 
has also filed a complaint under Section 6 of the Muslim Family 
Law Ordinance, 1961. The plaintiff got married to the defendant in 
July, 2010. 7 tola gold was fixed as deferred dower. The plaintiff 
also received dowry articles from her parents. Soon after the 
marriage, the attitude of the defendant turned brutal, and he 
started abusing the plaintiff on petty issues. After a month of the 
marriage, defendant took plaintiff to her mother‟s house and left 
her over there, and flew to Dubai after 10 days. Since then the all 
the expenditures of the plaintiff are borne by her parents. After 
the passage of some time, it came to the knowledge of the plaintiff 
that defendant contracted second marriage with a woman namely 
Mst Ismi Bibi without her permission. The defendant on the other 
side has turned down her plea by stating in the written statement 
that he asked the plaintiff time and again to re-join him but the 
plaintiff did not agree. Moreover, he asserted that the plaintiff has 
granted him permission for second marriage and refused to go 
back to his home. After recording of the evidence the marriage 
was dissolved on the basis of Khula. 

 
DECISION.—An application was filed by the respondent for the 

rejection of complaint. The Respondent stated that Family Court 
has got no jurisdiction to entertain the application, in fact, only 
magistrate can take cognizance. According to section 20 of Family 
Courts Act, 1964, the court can exercise the power of Judicial 
Magistrate and has got jurisdiction while rest of the controversies 
will be resolved after recording pro and contra evidence of the 
parties. 

 
ANALYSIS.—The suit is still  pending  before  the  Family  Court. 

No precise system is available for the ascertainment of the fact 
whether the consent was acquired or not. 
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Shumaila Hashmat v. Malik Shah Fahad (Date of 

Institution: 18-10-2015), Status: Pending 

 
FACTS OF THE CASE.—The plaintiff has filed  a  suit  for 

dissolution of marriage as the husband has failed to provide for 
the maintenance and dower. He has also re-married without her 
prior approval. The plaintiff got married to the defendant on 14- 
11-2012, Rs 10 lacs and 25 tola gold were fixed her dower. 
Additionally, a house measuring 5 marlas was also transferred to 
her name. Jewellery which was given to the plaintiff in marriage 
was taken away from her on the fourth day after marriage. The 
attitude of the defendant and his mother got cruel day by  day 
with the plaintiff. The defendant told her that the plaintiff holds 
no place in his heart and asked her time and again to leave his 
house. He also told plaintiff that he will only divorce her on the 
condition if she returns the House measuring 5 marla to the 
defendant. But the plaintiff did not agree. After a few months, the 
defendant went to Dubai without providing maintenance to the 
plaintiff. She was turned out of the house by the mother of the 
defendant. She also came to know through some sources that the 
defendant has contracted second marriage from Chitral. The 
defendant has denied all these allegations in his written statement 
except the charge of second marriage. He has claimed that prior 
approval was obtained from the plaintiff. 

 
DECISION.—The case is in the process of recording of evidence. 

 
ANALYSIS.—The case is pending. The defendant  has  admitted 

that he has contracted second marriage with the permission of the 
plaintiff. There is no procedure available for ascertaining whether 
the permission has been granted or not. This way the defendant 
can very easily avoid the arrest and fine. 

 

9. Conclusion 
 

This research paper concludes that polygamy is not a crime nor it 
is un-Islamic but the way husbands treat their wives is against all 
the fundamental rights of equality and equity. They violate all the 
norms of social justice by ignoring the senior wife or wives and 
giving more time and pleasure to the new wife or wives. If a 
person genuinely needs to marry again, he has to make sure that 
he able to fulfil all the demands of the existing as well as the new 
wife. This is exactly the teachings of Islam and the society we are 
living in. All the rights of polygamous women shall be fulfilled by 



42 Rights of the Polygamous Wives 
 

the husband; otherwise a strict legislation in this matter is the 
need of the hour. 

**************** 
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Abstract 

 
This paper briefly touches upon Transnational Organized Crimes 

(TOC) and the global challenges posed by the transnational organized 

groups involved in such crimes. In order to deal with the growing 

threats posed by organized criminal groups, the world community has 

witnessed globalization and sophistication in transnational policing 

through the establishment of Interpol, Europol and regional Task 

Forces. However, these groups have shown equal sophistication and 

have become more global due to their agility, adaptability and rich 

resources, and are constantly growing across the world. 

 
Key words: Transnational policing, transnational organized 

crimes (TOC), transnational organized criminal groups, 
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1. Introduction 
 

A famous Nigerian proverb says that “in the moment of crisis, the 

wise build bridges and the foolish build dams”.1 The world today is 

confronted with the challenge of Transnational Organized Crimes 

(TOC) which pose the largest threat, alongside terrorism, to the 

global economic stability, democratic governance and security.2 

Police and law enforcement agencies are always at the frontline of 
 

 Salahuddin is Doctorate Candidate at the University of 
Portsmouth, UK and he can be accessed at: salah.uddin@myport.ac.uk۔ . 

1 Penna Sue & Kirby Stuart, „Bridge Over the River Crime: 
Mobility and the Policing of Organized Crime‟, Mobilities, (2013), 8:4, p. 
487. 

2 R. Godson & P. Williams, “Strengthening cooperation against 
transnational crime”, Survival, (1998), 40:3, p. 66, < DOI: 
10.1093/survival/40.3.66> accessed 02 July 2019; French Diplomatic, 
“France and the fight against organized crime”, (October 2014) 
<http://www.diplomatie.gouv.fr/en/french-foreign-policy/defence- 
security/organized-criminality/article/france-and-the-fight-against- 
20613> accessed 16 August 2018. 
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states‟ efforts to counter organized crime.3 However, regardless of 

its law enforcement capacities or resources, an individual state 

alone cannot fight this complicated problem.4 Carrying out 

extraterritorial police or military action without cooperation from 

other states is prone to high probability failure. This is evident 

from the US‟ unsuccessful war on drugs5 and the so-called war on 

terror.6 Realising the inevitability of a collective fight against this 

menace, the international community responds to TOC through 

bilateral and multilateral mechanisms, such as extradition and 

mutual assistance agreements, to ease down jurisdictional barriers 

for police, other law enforcement agencies and prosecuting bodies 

to conduct international investigations to bring groups and 

persons involved in TOC to trial.7 Other responses include 

development of counter-TOC strategies through the involvement 

of international organizations such as Interpol or Europol, and the 

formation of special task forces.8 Private transnational policing 

also plays a big role in fighting TOC.9 

 
 
 
 
 
 

3 United Nations Office on Drugs and Crime (UNODC), “Law 
Enforcement”, (2015), <https://www.unodc.org/unodc/en/organized- 
crime/law-enforcement.html> accessed 10 September 2019. 

4 Lemieux, Fredderic, (ed.), International Police Cooperation: 
Emerging Issues, Theory and Practice, (2010). 

Uffculme, Devon,  GBR:  Willan  Publishing.  ProQuest  ebrary. 
Web. 15 October 2015, Pp.1-6. 

5 Martha L. Cottam &  Otwin  Marenin,  “International 

cooperation in the war on drugs: Mexico and the United States”, Policing 
and Society, (1999), 9:3, 209. 

6 James Cockayne, “Transnational Organized Crime: Multilateral 
Responses to a Rising Threat. Coping with Crisis”, Working Paper Series, 
(April        2007),        International        Peace        Academy,        p.        12. 
<http://ssrn.com/abstract=1008168> or 
<http://dx.doi.org/10.2139/ssrn.1008168> accessed 18 September 2020. 

7 R. Godson & P. Williams, 1998. 
8 Tom Sherman, “The internationalisation of crime and the world 

community's response”, Commonwealth Law Bulletin, (1993), 19:4, 1814, 
<DOI: 10.1080/03050718 1993.9986329> accessed 18 September 2020. 

9 Carolin Liss & J.C. Sharman, “Global corporate crime-fighters: 
Private transnational responses to piracy and money laundering”, Review 
of International Political Economy, (2015). 22:4, 693, <DOI: 
10.1080/09692290 2014.936482> accessed 19 September 2020. 
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2. The Problem of Transnational Organized Crime (TOC) 
 

TOC has existed for a very long time in human history, with 

examples of slavery and piracy since antiquity and opium 

smuggling in the last few centuries.10 States however have 

witnessed an unprecedented increase in this menace since the 

1990s due to globalization and advancement in modern 

technology, coupled with the absence of rule of law in some of the 

ex-USSR states in the post-cold war era and the chaos ensuing in 

many Eastern European states after the collapse of the Berlin 

Wall.11 The traditional criminal groups such as the Jamaican 

Yardies or the Sicilian Mafia, are now replaced by more advanced, 

well-equipped and better organised transnational criminal 

groups, which pose newer challenges to police and other law 

enforcement agencies.12 

 

Although there is no universally agreed upon definition of 

TOC, it can be said that it is illicit movement of  persons, goods 

and services across states in a manner devoid of acceptable norms 

and standards.13 In general, TOC can be divided into the following 

three broader categories:14 

 

i. Smuggling–commodities, drugs and endangered 

species. 
 

10 David Felsen & Akis Kalaitzidis, “A Historical Overview of 
Transnational Crime”, In Reichel, P. (Ed.). Handbook of transnational crime 
& justice, (2005), 3-19, Thousand Oaks, CA: SAGE Publications, Inc. 

11 Chang Dae H., “World Ministerial Conference on Organized 
Transnational Crime”, International Journal of Comparative and Applied 
Criminal Justice, (1999),  23:2, 141-180, <DOI: 
10.1080/01924036.1999.9678638>; Stanislawski  Bartosz  H., 
“Transnational "Bads" in the Globalized World: The Case of 
Transnational Organized Crime”, Public Integrity, (2004), 6:2, 155-170. 
<http://dx.doi.org/10.1080/10999922.2004.11051248>. 

12 Eavis Paul, “The hidden security threat: Transnational 
Organized Criminal Activity”, The RUSI Journal, (2001), 146: 6, 45-50. 

13 Ngor Awunah Donald Ngor, “Effective Methods to Combat 
Transnational Organized Crime in Criminal Justice Processes: The 
Nigerian Perspective”, Resource Material Series No. 58, (n.d.), 171-182. 

14 David J. Thomas, “Understanding Violent Criminals: Insights 
from the Frontlines of the Law Enforcement”, Forensic Psychology, (2014), 
104, Praeger. 
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ii. Contraband (goods subject to tariffs or quotas)–stolen 

cars and tobacco products, and; 

iii. Services–prostitution, immigration, money laundering, 

indentured servitude and fraud. 

 

3. Transnational Response to TOC - Policing Perspective 
 

At the global level, the United Nations Convention against 

Transnational Organized Crime, 2000, is the core instrument in 

the fight against TOC which shows the recognition by Member 

States of the gravity of the problems posed by it, as well as the 

need for enhanced international cooperation in order to tackle 

those problems.15 From the law enforcement perspective, 

transnational policing is the main global and regional response to 

TOC. Transnational policing is a complex assortment of 

multidimensional activities which is constantly expanding its 

tentacles across national borders to fight TOC.16 According to 

Bowling and Sheptycki,17 transnational policing is “any form of 

order maintenance, law enforcement, peace-keeping, crime investigation, 

intelligence sharing or other form of police work that transcends or 

traverses national boundaries.” It is an old phenomenon, but it 

recently came to the global limelight due to its linkage to 

globalization18 which has changed the intensity, frequency, and 

variety of both TOC and transnational policing.19 The Police 

 
 
 
 

15 United Nations Convention against Transnational Organized 
Crime and the Protocols Thereto, 2000. 
<https://www.unodc.org/unodc/en/organized- 
crime/intro/UNTOC.html> 

16 Loader Ian & Walker Neil, “Locating the Public Interest in 
Transnational Policing”, EUI Working Papers, LAW 2007/17, 8, European 
University Institute, Department of Law, 
<http://ssrn.com/abstract=1022882> 

17 Bowling Ben & Sheptycki James, “Global policing and 
transnational rule with Law”, Transnational Legal Theory, (2015), 6:1, 141- 
173. 

18 Sheptycki James, “Policing and contemporary governance: the 
anthropology of police in practice”, Policing and Society, (2015). 1. 

19 Andreas Peter & Ethan Nadelmann, Policing the Globe: 
Criminalization and Crime Control in International Relations. Cary, NC, 
USA: Oxford University Press, 2006, 4, ProQuest ebrary. Web. 5 
November 2015. 
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Union of German States of 1851 is just one example of police 

cooperation to address transnational crimes.20 

 
The world community has witnessed considerable growth 

in police cooperation and collaboration across international 

boundaries in the last two decades. The main objectives of such 

cooperation are to share criminal intelligence for better 

understanding of the cross-border suspected criminal groups, 

their modus operandi and intended criminal activities,21plan 

strategies to deal efficiently with such groups,22 chase cases of 

transnational character,23 and lastly to prepare strong criminal 

cases for prosecuting all elements involved in such crimes.24 The 

current form of transnational policing is mainly „elitist 

cooperation‟ in which only a small group of specialists from the 

countries concerned is involved, most of them in criminal 

investigation, information sharing or planning strategies. The 

regular police forces, except those deployed in border regions that 

may cooperate informally with each other for quick actions such 

as hot pursuit after a bank robbery, have limited role in 

transnational policing.25 However, informal transnational 

 

20 Gerspacher Nadia, “The History of International Police 
Cooperation: A 150-year Evolution in the Trends and Approaches”, 
Global Crime, (2008), 9:1-2, 169-184. 

21 Voronin Yuriy A., Measures to Control Transnational Organized 
Crime.,         Document         No.         184773,         (October         5,         2000). 
<https://www.google.com/?gfe_rd=cr&ei=5mpHVrzHIKq40wWDw5T 
QBg&gws_rd=ssl#q=Voronin%2C+Yuriy+A.%2C+(October+5%2C+2000 
).+Measures+to+Control+Transnational+Organized> 

22 Lemieux, Fredderic, (ed.), International Police Cooperation: 
Emerging Issues, Theory and Practice, (2010), Uffculme, Devon, GBR: 
Willan Publishing. Pro Quest e library. 

23 Congram Mitchell, Bell Peter, Lauchs Mark, “Policing 
Transnational Organized Crime and Corruption: Exploring the Role of 
Communication Interception Technology”, In M. Gill (Ed.), Crime 
Prevention and Security Management, (2013). p. 12, Palgrave Macmillan, 
UK. 

24 Bruns Milena, “A network approach to organized crime by the 
Dutch public sector”, Police Practice and Research, (2015), 16:2, 161-174, 
<DOI: 10.1080/15614263.2014.972614> 

25 Aden Hartmut, “Convergence of Policing Policies and 
Transnational Policing in Europe”, European Journal of Crime, Criminal 
Law and Criminal Justice, (2001), 9/2, 99–112, 2001. Kluwer Law 
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cooperation amongst police and law enforcement personnel 

especially in Europe is a common place in the fight against TOC.26 

 

4. The International Criminal Police Organization 

(Interpol) 

Interpol is the oldest organization in the modern world for 

international police cooperation. It was created in 1923 with the 

aim to trace or arrest offenders who fled overseas, through its 

notice system.27 Each member state has a National Central Bureau 

(NCB) which is based in its own territory with staff from its own 

police force. NCB responds to any Interpol requests  while 

standing responsible to the national hierarchies.28 Through its 

successful database, which contains fingerprints, photographs and 

bio data of criminals, and is easily accessible to all member states, 

it has been helping member states to arrest criminals and fight 

international crimes since its inception.29 Each year, over one 

million messages are transmitted through the Interpol network.30 

Its main priority areas are organized crimes and drugs, financial 

and high-tech crimes, public safety and terrorism, human 

trafficking, corruption, and fugitives.31 

 

A major weakness of the Interpol is its budgetary 

constraints and hazy legal status which limit its operational 

capacities. Its consolidated annual budget for the year 2020 was 

 

International, Netherlands. 
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26 Block Ludo, “International Policing in Russia: Police Co- 
operation Between the European Union Member States and the Russian 
Federation”, Policing and Society, (2007), 17:4, 367-387. 

27 R. Godson & P. Williams, 1998. 
28 Bowling Ben, “Transnational Policing: The Globalization 

Thesis, a Typology and a Research Agenda”, Policing, (2009), 3(2), p. 149– 
160. 

29 Williams Phil, Crime, Illicit Markets, and Money Laundering, 
(n.d.), 106-150, <https://carnegieendowment.org/pdf/files/mgi- 
ch3.pdf> 

30 Hoey Amanda, “Policing the New Europe - The Information 
Deficit”, International Review of Law, (1998), Computers & Technology, 12:3, 
501-511. 

31 INTERPOL, Annual Report 2007, 1, 
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136 million EUR32 which is perhaps less than a few boats or planes 

owned by organized groups.33 However, INTERPOL has adapted 

its performance over the years to prove its relevance34 and today it 

benefits from and contributes to building up professional trust 

amongst the police forces around the world.35 Through its regional 

offices, it has successfully coordinated police action against some 

serious transnational crimes, such as seizure of counterfeited 

products and arrest of suspects on an unprecedented scale.36 In the 

field of intellectual property and trademark, Operation Jupiter, 

successfully coordinated by Interpol and World Customs 

Organization in South America, is a good example of the 

effectiveness of Interpol. The operation targeted organized 

counterfeiting groups with 600 arrests and the seizure of fake 

goods worth 500 million US dollars.37 Other examples are 

operation Mamba in East Africa and operation Storm in Southeast 

Asia.38 In recent years, Interpol expanded its scope of activities to 

include criminal intelligence analysis, coordination of 

international police operations, police training and professional 

development.39 

 
 

32 INTERPOL, (n.d.), <https://www.interpol.int/en/Who-we- 
are/Our-funding> 

33 See Woodward Susan L. “Enhancing cooperation against trans- 
border crime in Southeast Europe: Is there an emerging Epistemic 
Community?”, Southeast European and Black Sea Studies, (2004), 4:2, 223- 
240, <DOI: 10.1080/1468385042000247538> 

34 Cameron‐Waller Stuart, The role of INTERPOL in the modern 

world: Global Developments of interest. Commonwealth Law Bulletin, 
(1993), 19:4, 1955-1959. 

35 Williams Phil, Crime, Illicit Markets, and Money Laundering, 
(n.d.), 106-150. 

36 INTERPOL, “Against Organized Crime:  Interpol  Trafficking 
and Counterfeiting Casebook”, 2014, 6. 

37 INTERPOL, “Media release: Hundreds arrested in INTERPOL 
and Customs anti-counterfeiting operations across South America”, (01 
October 2010). 1. <http://www.interpol.int/News-and- 
media/News/2010/PR077> 

38 INTERPOL, “Operations”, (n.d.), 4, 
<http://www.interpol.int/Crime-areas/Pharmaceutical- 
crime/Operations/Operation-Storm> 

39 Barnett, Michael, and Liv Coleman. "Designing Police: Interpol 
and the Study of Change in International Organizations." International 
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In order to augment the efforts of Interpol, states and 

organizations have taken additional bilateral or multilateral 

initiatives at various geographic and/ or sectorial levels which are 

tailored to the specificities of their problems.40 Examples of 

bilateral initiatives are the UK-Italy cooperation for fighting 

trafficking in humans, drugs and other criminal activity, the US- 

South African anti-crime agreement,41 and the 2001 Kinmen 

Agreement between the Red Cross Societies of China and Taiwan, 

with support from both governments, for swift repatriation of 

fugitives and criminals.42 Examples of regional (and/or sub- 

regional) initiatives are the Southern African Regional Police 

Chiefs Co-operation Organization (SARPCCO),  Caribbean 

Financial Action Task Force on  Money  Laundering,  EUROPOL, 

the Organization of American States (OAS)‟s efforts to combat 

corruption, Prüm Treaty (between Belgium, Germany, Spain, 

France, Luxembourg, the Netherlands and Austria), and various 

initiatives to strengthen law-enforcement cooperation in the Baltic 

region. 

5. Police Cooperation in Europe 
 

Since the establishment of Trevi Group to combat terrorism in 

Europe, the EU and Council of Europe are feverishly engaged in 

the fight against the mushrooming growth of TOC.43 Starting with 

the creation of the European Police Office (Europol), it set up the 

Schengen Information System for law enforcement co-operation 

and introduced the draft Framework Decision on sharing criminal 

records. Some states have gone even further at sub-regional level 
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for information sharing through Prüm Convention.44 Moreover, 

the introduction of quick mobility tools for law enforcement 

agencies, such as the European arrest warrant (EAW) and 

European evidence warrant (EEW), help a great deal in 

apprehending criminals and to carry along evidence from one 

jurisdiction to another for trial.45 

 

Europol has played a leading role in the fight against TOC 

through developing common tools and mechanisms.46 Established 

under the Europol Convention 1995 that came into force in 1998, it 

lies at the heart of EU‟s efforts to combat TOC amongst other 

serious crimes.47 It started operating through setting up a small 

drug unit with the aim to improve the operational effectiveness of 

police cooperation among EU member states.48  Gradually, 

through numerous amendments to the 1995 Convention, the scope 

of the Europol mandate was expanded to include other 

transnational crimes such as terrorism, financial crime, human 

trafficking etc. and to provide technical, legal and strategic advice 

to the senior management of the police forces of member states.49 

(Europol is playing now a key role in combating cybercrime 
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47 Gregory Frank, “Policing transition in Europe: The role of 
EUROPOL and the problem of organized crime”, Innovation: The 
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through setting up digital forensic, research and development 

facilities, and has established European Cybercrime Task Force 

(EUCTF) to promote a harmonized approach amongst the 

Member States in fighting cyber-crime.50 Its core business lies in 

exchange of information and intelligence through a network of 

liaison officers in the member states. Moreover, as a central 

intelligence agency and support unit, it helps in the identification 

of links among criminal groups in different countries.51 In 2010, 

through a Council Decision, Europol was transformed into an 

agency of the European Union. This, together with the Lisbon 

treaty, has empowered Europol to improve its operational 

capacities and position itself as having a central role in police 

cooperation, and increased its democratic accountability by 

subjecting it to the scrutiny of European Parliament and national 

parliaments.52 

 

Despite its great work, Europol has been highly 

controversial since its birth and is often labelled as an 

„unaccountable European FBI‟. Unlike national police forces of the 

member states, Europol lacks executive powers. Its officers do not 

have the powers to conduct home searches or tap wires, or to 

arrest and investigate suspects.53 Moreover, Europol‟s services for 

information exchange are not fully utilized by the member states 

as it followed a moderate approach in terms of marketing its 

added value to national investigations in TOC due to lack of 

support from police of member states.54 

 
 
 

50 Rozée Stephen, Kaunert Christian & Léonard Sarah, “Is 
Europol a Comprehensive  Policing Actor?”, Perspectives on European 
Politics and Society, (2013), 14(3). 372-387, <DOI: 
10.1080/15705854.2013.817808> 

51 Loader Ian, “Governing European Policing: Some Problems 
and Prospects”, Policing and Society, (2002), 12:4, 291-305, <DOI: 
10.1080/1043946022000005581> 

52 Mounier Gregory, Europol: A New Player in the EU External 
Policy Field?, 2009. 

53 Rozée Stephen, Kaunert Christian & Léonard Sarah, “Is 
Europol a Comprehensive Policing Actor?”, 2013. 

54 Busuioc Madalina and Groenleer Martijn, “Beyond   Design: 
The Evolution of Europol and Eurojust. Amsterdam Centre for European 
Law and Governance. Working Paper Series 2011 – 03, 5. 
<www.jur.uva.nl/acelg> 

http://www.tandfonline.com/author/Roz%C3%A9e%2C%2BS
http://www.tandfonline.com/author/Kaunert%2C%2BC
http://www.tandfonline.com/author/L%C3%A9onard%2C%2BS
http://www.tandfonline.com/loi/rpep20?open=14&vol_14
http://www.tandfonline.com/doi/full/10.1080/15705854.2013.817808
http://www.tandfonline.com/doi/full/10.1080/15705854.2013.817808
http://www.tandfonline.com/author/Roz%C3%A9e%2C%2BS
http://www.tandfonline.com/author/Kaunert%2C%2BC
http://www.tandfonline.com/author/L%C3%A9onard%2C%2BS
http://www.jur.uva.nl/acelg


Islam. L. Rev. Vol. 5 Issue 2, 2021 53 
 

 

6. Special Task Forces 
 

Special task forces are set up by states to address some specific 

pressing issues of TOC. For example, human trafficking especially 

of women and children for sexual exploitation is a serious 

transnational issue found almost everywhere in the world 

including Europe,55 Canada,56 and the US.57 A successful fight 

against human trafficking requires strong coordination amongst 

multiple law enforcement agencies at national, regional and 

international levels.58 A good example of such coordination 

between countries of origin, transit and destination is the Council 

of the Baltic Sea States Task Force against Trafficking in Human 

Beings (CBSS TF-THB), which has achieved considerable success 

in the fight against human trafficking.59 A specialised unit, called 

the Anti-Trafficking National Coordination Unit (KOM), was 

established within TH-TFB in 2006, to provide support and 

coordination to counter trafficking actors on operational 

problems.60 

 

The members of Caribbean Community (CARICOM) today 

are confronted with the risk of being overrun by transnational 

criminal activities in the coming years. The crimes that have hit 
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hard CARICOM include trafficking in illegal drugs and guns, 

smuggling of contraband cigarettes, petroleum, and steel, as well 

as cyber-crimes such as Lotto scam61 and are beyond the capacity 

of the individual national police forces.62 To respond to this 

growing threat of TOC, CARICOM established the Regional 

Intelligence Fusion Center (RIFC) for managing intelligence 

environment and sharing intelligence with other relevant actors in 

furtherance of CARICOM‟s security priorities.63 

 

7. Private Security and Policing 
 

Another development in the transnational fight against TOC is the 

active role of private police and security agencies. The notion that 

state is the main apparatus for the governance of social life and 

policing of society has somehow changed with the emergence of 

private security and policing companies who are contributing to 

the police services provided by the state.64 In some countries such 

as the US and Canada, private policing companies today have 

more staff and higher budgets than public police. Many large- 

scale corporate police organizations work across different states 

and countries.65 Sophistication in TOC requires experts to 

construct appropriate tools and strategies, which public sector 

police are often lacking.66 Moreover, in many countries public 

police do not enjoy full trust and confidence of the population due 

to inefficiency, accusations of corruption, and paying no heed to 
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the victims‟ complaints etc.67 Therefore, in order to safeguard their 

reputation, many private companies and corporate organizations, 

such as computer software companies or banks, prefer private 

security companies over public police to carry out any 

investigations.68 

 
Bayley and Shearing theorized private policing or security 

as a preventive action to reduce the risk of crime against private 

property in a physical or tangible form in a specific geographical 

location.69 But the role of private-sector policing is equally 

important in economic and financial transactions taking place in 

virtual spaces. Many corporate firms today are working in 

forensic accounting and corporate investigation (FACI) and anti- 

money laundering and are playing a role not only in investigation 

of economic crimes but also in bringing the criminals to justice.70 

 

8. Sophistication in Transnational Organized Crimes 
 

TOC is analogous to the train service between Paris and London, 

which is transnational in nature, but it keeps local characteristics, 

i.e. when it travels in London or Paris, it is local and has local 

impact. In order to evade any law enforcement action, TOC may 

be divided into minor crimes in any single jurisdiction. For 

example, the process of money laundering can take place in 

several jurisdictions and in different ways some of which, such as 

losing money in gambling, may not be even crimes in some 

countries.71 Similarly, as a money laundering vehicle, many 

complicated  mechanisms  are  commonly  used  in  the  sale  and 
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purchase of real estate even in developed countries which easily 

frustrate efforts to unearth the sources of funds obtained through 

transnational crimes; these mechanisms include but are not 

limited to appointing fake nominees, making fake mortgages, 

solicitor–client privilege, and legal trust accounts.72 To give one 

example, according to some estimates about C$ 5.3 billion was 

laundered through the real estate business in British Columbia, 

Canada in 2018, most of which was channelized through 

Vancouver which is the country‟s largest and most expensive 

city.73 To travel fast like the train, the organized groups exploit 

modern technology, economic markets and develop a labyrinth of 

complicated networks in multiple jurisdictions. They use services 

of specialists in information technology and communications to 

conduct intelligence operations or transfer money, and hire 

specialists in networking with accomplices within the ranks of law 

enforcement agencies or other criminal groups.74 This doubles the 

challenge for the law enforcement agencies as they have to 

respond locally and globally for countering groups which are both 

organized and decentralized.75 

 

There is a kind of reciprocal relationship between 

transnational policing and TOC, i.e. development by either side 

result   in   development   by   the   other   side.76    We   hear   about   a 

„migration  industry‟  including  both  legal  and illegal  operators 
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with an increase in human trafficking, human smuggling,77 and an 

increase in drug trafficking in Europe.78 Similarly, transnational 

crimes in and from Southeast Asia have achieved global outreach, 

thus trafficking huge quantities of high-profit drugs such as 

methamphetamine, massive illegal shipments of wildlife and 

forest products, and a wide range of counterfeit consumer and 

industrial goods. Not only this but that the groups involved in 

these crimes also smuggle migrants for the purposes of sexual and 

labor exploitation to other countries.79 Nevertheless, in parallel to 

this growth in transnational crimes, we also hear about 

continuous growth of transnational policing cooperation and their 

success stories. A good example is the successful joint Europol 

and Eurojet operation, in 2012, to arrest 48 members of an 

Albanian organized groups involved in drug trafficking in France, 

Germany and Switzerland.80 Unfortunately, despite these success 

stories of transnational policing, organized crimes keep on 

growing both in volume and form. According to the Global 

Financial Integrity (GFI), a Washington DC-based research and 

advisory organization,81 the annual business of transnational 

crime is valued at an average of $1.6 trillion to $2.2 trillion. 
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Organized groups maneuver in the grey areas between licit 

and illicit exploiting the gaps in legislation or law enforcement 

mechanisms.82 In the hide and seek with transnational police, they 

keep on changing their routes and often shift their operations 

towards the states where business opportunities are high 

compared to risks due to weak legal and bureaucratic systems and 

flawed politics.83 States affected by turbulences and states with 

weak institutions, such as Libya, Syria or the Caribbean 

community, are hotbeds for organized crimes as they can easily 

operate with impunity in these countries.84 Libya now offers a 

convergence point for the illicit trade of arms, drugs and human 

trafficking; cocaine coming through West Africa and illegal 

migrants coming from Syria, Afghanistan, and many African 

countries are channelized and trafficked through Libya to 

Europe.85 

 

In pursuit of their financial gains, organized groups can go 

to any extreme, violating all accepted norms of a civilized world. 

Moreover, these groups can be disorganized or decentralized with 

wide networks and loose alliances of criminals amongst whom a 

strong brotherhood exists for the achievement of their criminal 
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objectives.86 Law enforcement agencies, by contrast, follow certain 

rules and respect their chain of command when working in their 

own countries and respect the rules of the other country or 

countries when working abroad.87 An obvious corollary of this 

disparity in their modus operandi is that the former, with their 

flexibility, agility and quick adaptability, are seemingly gaining 

upper hand;88 this is evident from the clearly visible signs of 

continuous growth in volume, geographic reach and profitability 

of organised crimes.89 We hear about the drowning of illegal 

migrants on a regular basis; around 80 migrants died in the 

beginning of this month, i.e. July, 2019 when the boat carrying 

them from Libya to Europe capsized in the Mediterranean Sea 

near Tunisia while over 60 had drowned in May this year, to 

mention a few.90 

 

Conclusion 
 

Transnational policing against TOC is an old phenomenon which 

has gained more momentum today in response to the 

unprecedented growth in TOC. Realizing the gravity of the threat 

posed by TOC and the need for a collective action against it, states 

 

86 McCarthy Dennis M. P., An Economic History of Organized 
Crime A national and transnational approach, (2011). 20-23, Taylor & Francis 
e-Library 

87 Ohr Bruce G., “Effective Methods to Combat Transnational 
Organized Crime in Criminal Justice Processes”. 116th International 
Training Course Visiting Experts’ Papers. Resource Material Series 58, (n. d.). 
40-60. 

88 Galeotti Mark, “Transnational Organized Crime: Law 
Enforcement as a Global Battlespace”, Small Wars & Insurgencies, (2002), 
13:2, 29-39. 

89 Schreier Fred, “Human Trafficking, Organised Crime & 
Intelligence”, In Cornelius Friesendorf Strategies Against Human 
Trafficking: The Role of Security Sector. (September 2009), 220-221, Study 
Group Information, Vienna and Geneva, 
<https://www.dcaf.ch/content/download/36916/529049/file/Chapter 
%206.pdf> 

90 “More than 80 feared dead as migrant boat capsizes off 
Tunisia”, The Guardian, (July 4, 2019), 
<https://www.theguardian.com/world/2019/jul/04/boat-with- 
dozens-of-migrants-capsizes-off-tunisia-coast> 
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https://www.dcaf.ch/content/download/36916/529049/file/Chapter%206.pdf
https://www.theguardian.com/world/2019/jul/04/boat-with-dozens-of-migrants-capsizes-off-tunisia-coast
https://www.theguardian.com/world/2019/jul/04/boat-with-dozens-of-migrants-capsizes-off-tunisia-coast


60 Globalization & Sophistication of Transnational Policing 
 

are responding through various initiatives such as Interpol, 

Europol, Special Task Forces, and other bilateral and multilateral 

agreements for police cooperation and coordination. Private police 

and security companies are also actively involved in the fight 

against some TOC, which are mainly hired by big commercial 

organizations. Although both transnational criminal groups and 

transnational policing have displayed considerable growth and 

sophistication in the last two decades, the former have the 

proven ability to outwalk the former and they merrily flow and 

grow across borders. 
 

**************** 
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Compatibility between Modern International 
Humanitarian Law and Principles of Islamic Law of 

Conduct of War: A Comparative Analysis 

Humna Sohail

Abstract 
 

The present study undertakes the comparative analysis of the general 
principles regulating the behavior of combatants in international 
humanitarian law and Islamic law. The article explores the fact that 
the regulation of the behavior of combatants during an armed conflict  
has a very old Islamic history as compared to the modern-day IHL 
practices. Its acknowledgment of the notion of military necessity is 
emphatically conjoined with the observance of elementary 
considerations of humanity that are the sine qua non for mitigating 
the unnecessary harm to combatants on one hand and any harm at all 
to civilians on the other. This balancing effort between the military 
necessity and humanity finds basis in the objectives of Shari῾ah as 
well. Thus, the wholeness of Islamic law best serves as a model for 
refining and complementing the modern-day humanitarian regime. 
Conflicts are indispensable yet they must be conducted humanely. 
Thus, the present study concludes with the recommendations 
whereby both the humanitarian regimes can simultaneously be 
employed and reinforced for maximising the protection they offer. 

 

Keywords: International humanitarian law; Islamic law; Maqasid 
al-Shari῾ah; proportionality; distinction; balance. 

 

1. Introduction 
 

In contemporary times conflicts of different nature are common 
that have gruesome effects on mankind.1 Conflicts that know no 
boundaries can be destructive on a mass scale. Inviolability of 
human life and dignity is a universal principle recognised in every 
religion and every legal regime.2 This article is an attempt to 
analyse and compare those general principles of humanitarian law 
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and Islamic law that are applicable once the hostilities have 
started (jus in bello), irrespective of the justification of the use of 
force which is a distinct field of jus ad bellum that is beyond the 
scope of this article. As a starting point, the origin, sources, and 
general principles of conduct of hostilities in both Islamic law and 
humanitarian law (IHL) are discussed. This is followed by the in- 
depth analysis of the compatibility of general principles under 
said regimes. Then the central point of reference i.e. how invoking 
the principles laid down in Shariah can help in alleviating the 
sufferings resulting from hostilities, especially where it is 
erroneously interpreted as a reference to the arbitrary exercise of 
force in the conflicts in a Muslim context, is discussed. Finally, 
comparing those general principles if the result depicts their 
identical underlying principle of humanizing conflicts only then 
the issue of how both of the legal regimes can be simultaneously 
employed to afford maximum protection to civilians and 
combatants will be addressed. 

 

The consequences of armed conflicts are not restricted just 
to the territories of warring states (in case of an international 
armed conflict, IAC) or the territory of the state where a non- 
international armed conflict (NIAC) is taking place yet it has an 
overall global impact.3 So, this calls for a dire need to not just 
implement the provisions of IHL but to highlight the role played 
by every religion in minimising the effects of armed conflict. No 
religion in the world supports the arbitrary use of force rather 
acknowledges restriction in this regard. The most pressing issue 
faced by the contemporary world is the compliance with IHL 
rules by Muslim countries. This is because of the poor governing 
mechanisms, halted democracy, disrespect of inherent 
fundamental human rights, and especially because of reliance 
upon the erroneous interpretation of the provisions of Islamic law. 
But the compliance is vital not only for survival but also because 
IHL has the potential of limiting the effects of warfare. The 
dilemma is that many of the conflicts today are NIACs and the so- 
called Muslim armed groups involved falsely refers to the 
provisions of Islamic law as justifications for their acts. So, it is 
imperative to clarify the real position of Islam in governing the 
conduct of hostilities during an armed conflict in general (as these 
principles are the same for both IAC and NIAC). Moreover, this 
study is different from previous works done in the sense that it 
did not assess the humanitarian principles in Islam on the 

 

3 M. Cherif Bassiouni, ―The New Wars and the Crisis of 

Compliance with the Law of Armed Conflict by Non State Actors,‖ The 

Journal of Criminal Law and Criminology 98 (3) (2008): 172. 
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standard of IHL because the researcher believes that the 
humanitarian rules are, without any prejudice, not just the 
product of the efforts of Henry Dunant (father of modern IHL) 
rather it is as old as the history of Islam itself. The present-day 
humanitarian regime reflects those ancient and still equally 
applicable principles. So it will be an absolute absurdity to 
standardize the norms of IHL for assessing the position of Islam. 
Yet they may be compared to assess their objectives which if turn 
identical will reinforce each other and will be the basis of the 
widest possible protection. It is reiterated here that the present 
study will not discuss the justification of the use of force that 
whether it was legitimate or not under Islamic law or 
international law yet the discussion will be restricted to the 
behavior of combatants once an armed conflict has begun. 

 

Contemporary humanitarian law is faced with several 
issues resulting especially from the asymmetric dynamics of 
warfare. Though it is comprehensive enough to protect any kind 
of conflict, a mixture of different situations4 or any category of 
individual yet like any other subfield of public international law 
IHL is no exception to the criticism for the lacunas in its 
enforcement mechanisms.5 At this very point, the religion has its 
role-playing and especially when religion is Islam whose 
followers submit absolutely to the obedience of the Divine 
Authority.6 

 

2. Islamic law of armed conflict 

 
2.1. Attributes of Islamic jus in bello 

 
Parallel to the application of secular humanitarian regime other 
manifestations also emerged that strikes balance between the 
military necessity (i.e. to weaken the opposite forces renders 
certain prohibitions legal) and humanity by limiting the means 
and methods of warfare. One such example is of the Islamic jus in 
bello that dates back to the seventh century to the time of the 

 
4 See, for example, Daniela Gavshon, ―The Applicability of IHL 

in Mixed Situations of Disaster and Conflict,‖ Journal of Conflict & 

Security Law 14 (2) (2009): 243-263. 
5 The reference is made to the loopholes in IHL in this article 

where research felt it vital to the discussion. 
6 The supremacy of Word of God is very well explained by 

Muhammad Qasim Zaman, ―The Sovereignty of God in Modern Islamic 

Thought,‖ Journal of the Royal Asiatic Society 25 (3) 2015: 389-418. 
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Prophet Muhammad, (PBUH). This is marked by the paradigm 
shift from the nasty conduct of hostilities in the Greek and Roman 
era to the time of enlightenment with the rise of Islam (the 
Prophetic era). The fighters of adversaries were guaranteed a 
certain set of rights coupled with protections provided they 
behave per the fundamental principles including the distinction 
between combatants and non-combatants7 which forms the basis 
of the lawful targets of attack and the immunity to women, 
infirms, children, and the civilian objects.8 

 
 Defining and categorization of armed conflicts 

 
There is a dichotomy of armed conflicts recognized by  Islamic 
law. The conflict not of an international character is the wars 
fought for the preservation and protection of public interest. This 
involves the conflict against the dissident Kharijites and the 
rebellions that oppose the imam, the communal interest, and 
embrace an unacceptable approach (Mazhb).9 In contrast, the 
international armed conflict in Islam encompasses the armed 
conflict with apostates and polytheists. Concerning the former, it 
involves the conflict with those individuals declaring themselves 
Muslims but denouncing later on.10 Each conflict has some 
common defined rules and restrictions which are discussed below 
in the light of sources of Islamic law. 

 
 Analysis of fundamental principles of Islamic jus in bello 

 
 Principle of distinction 

 
A. Non-combatant immunity and the principle of 
proportionality.—As for conflicts, there is also a dichotomy of 

individuals called either the protected persons or unprotected 
persons legally referred to as combatants and non-combatants. 
From protection, the writer intends to refer to the immunity 
whereby some individuals like servants, children, women, sick, 

 

7 Ahmed Zaki Yamani, ―Humanitarian International Law in 

Islam: A General Outlook,‖ Michigan Journal of International Law 7, no. 1 

(1985): 189-190. 
8 Muhammad Munir, ―The Protection of Civilians in War: Non- 

Combatant Immunity in Islamic Law," Hamdard Islámicus 34, no. 4 

(October-December 2011): 7. 
9 Yamani, ―Humanitarian International Law in Islam: A General 

Outlook,‖ 193. 
10 Ibid, 195. 
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priests, peasants cannot be, generally, subject to direct attack. The 
sources which the writer will rely on for establishing the non- 
combatant immunity are Qurʾan, Sunnah, and qawl al-sahabi. The 

Lawgiver says: ―Fight in the cause of God those who fight  you, 
but do not transgress limit; for God loveth not transgressors.‖11 

According to the interpretation of most notable commentators 
among sahabah and their followers, the war in the first place 

cannot be initiated by Muslims because it would otherwise 
amount to transgression (iʿtida‘).12 In their interpretation, Allah by 

saying those who wage war against you meant those who 
participate in such war. Moreover, those who are not in a position 
to fight must be protected at all times. This viewpoint is 
substantiated by the traditions of Prophet Muhammad (PBUH), 
which are discussed in succeeding paras. Besides these 
prohibitions mutilation is also prohibited in the view of al-Hassan 
al-Basri. This verse has equal application in Islamic jus in bello as 

well as in jus ad bellum. In the jargon of IHL, this is the 
fundamental principle of distinction which will be discussed later 
in the discussion on the general principles of IHL. 

 

There are several instances from and sayings of Prophet 
Muhammad (PBUH) where he reiterated the protections afforded 
to non-combatant by Qurʾan. There are several traditions where 

Prophet Muhammad (PBUH) was reported to have said about the 
 
 

 

11 Al-Qur‘an, II: 190. 
12 Among the companions reference is made to ʿAbd Allah b. 

ʿAbbas and among the followers of companions (tabiʿun) to 'Umar b. 

Abd al-ʿAziz. Various interpretations of this verse exist like of al-Rabiʿ b. 

Kesam al-Kufi who refers to Chapter IX verse 5 and 6 as superseding the 

verse 190 stated in the text above and focusing on the totality in fight. 

One other interpretation is by Abi al-ʿAliya Rafiʿ b. Mehran who 

states that for the presence of ʿillah in the verses of chapter 9 Tauba they 

are absolute as compare to the verse 190 of Chapter II which is 

conditional for the want of ʿillah. He interprets iʿtida‟ as prohibition on 

fighting against inactives. In the words of Muhammad Abdel Haleem: 

―Arabic command la taʿtadu is so general that commentators have 

agreed that it includes prohibition of starting hostilities, fighting non- 

combatants, disproportionate response to aggression, etc. These 

interpretations are very systematically explained in the article written by 

Dr. Muhammad Munir titled The Protection of Civilians in War: Non- 

Combatant Immunity in Islamic Law published in Hamdard Islámicus in 

year 2011. 
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prohibition of killing children and women.13 Even in one of the 
battles, Prophet made their killing prohibited after encountering a 
slain body of a woman14 who perhaps would not have 
participated in the hostilities15. One report even states that 
Prophet commanded the Muslim commander who was said to 
have killed that woman to refrain from doing so and made the 
killing of ʿusafaʾ (servant) also prohibited in war.16 By way of 

analogy, many other individuals are included in the meaning of 
ʿusafaʾ including medical personnel, and employees taking no 

active part in hostilities.17 Moreover, when Muslim troops were 
ready to fight the invaders from Byzantine, Prophet Muhammad 
(PBUH) commanded the fighters in the following words: 

 

“In avenging the injuries inflicted upon us molest not the 
harmless inmates of domestic seclusion; spare the weakness of the 
female sex; injure not the infants at the breast or those who are 
ill in the bed. Refrain from demolishing the houses of the 
unresisting inhabitants; destroy not the means of their 
subsistence, nor their fruit-trees and touch not the palm.”18 

 
There is another hadith whereby restrictions are imposed upon 

the methods of warfare.19 These are a few of the evidence from 
Sunnah whereby it is established that based on the categories of 
individuals; some of them called the combatants are protected and 
can't be targeted. 

 

13 One such tradition is reported by Imam Ahmad b. Hanbal, 

Musnad (Cairo: Muʾassah al-Qurtabah, n.d.) volume II, 22-23 (ahadith 

nos. 4739 and 4747). 
14 Muhammad b. Yazid b. Majah, Sunan (ed. M. Foʾad ʿAbdul 

Baqi) (Beirut: Dar al-Fikr, n.d.) volume II, 947 (hadith no. 2841). 
15 Abu ʿUbayd al-Qssam b. Salam, The Book of Revenue (translated 

by Imran Ahsan Khan Nyazee) (Reading: Garnet Publishing, 2002), 36. 
16 Abu Bakr ʿAbdur Razzaaq, Musannaf (Beirut: al-Maktab al- 

Islami, 1403) 2nd edition, volume V, 201 (hadith no. 9382). This tradition is 

also reported in Sunan of Ibn Majah (hadith no. 2842), al-Sunnan al-Kubra 

of Imam al-Nasaʾi (hadith no. 8625) and others. 
17 For details see Muhammad Khair Haikal, Al- Jihud wa al-Qital 

fi al-Siyasah al-Shar„iyyah (Beirut: Dar al-Bayariq, 1996) 2nd edition, 

volume II, 1247. 
18 Anwar Ahmad Qadri, Islamic Jurisprudence in the Modern World 

(Lahore: Sh. Muhammad Ashraf Sons, 1973), 278. 
19 Muslim b. al- Hajjaj al-Nisapuri, Sahih Muslim (ed. M. Foʾad 

ʿAbdul Baqi) (Beirut: Dar Ihaʾ al-Turath al-ʾ Arabi, n.d.) volume III, 1356 

(hadith no. 1731). 
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Now the immunity enjoyed by civilians during an armed 
conflict will be established through qawl al-sahabi. The ten 
commandments of Companion Abu Bakar ʿAbd Allah b. Abi 
Quhafah20 is the most famous and is referred to whenever Islamic 

jus in bello is under discussion. It states: ―I enjoin upon you ten 
instructions. Remember them: do not embezzle. Do not cheat. Do 
not breach trust. Do not mutilate the dead, nor to slay the women, 
elderly, and children. Do not inundate a date palm nor burn it. Do 
not cut down a fruit tree, nor kill cattle unless they were needed 
for food. Don‘t destroy any building. Maybe, you will pass by 
people who have secluded them in convents; leave them and do 
not interfere in what they do.‖21 These principles of non- 
combatant immunity are general and were found in the 
instructions of successor Caliphs ʿUmar b. al-KhaTTab, ʿUthman 
b. ʿAffan and ʿAli b. Abi Talib. Based upon the underlying cause 

of war Shaybani argued in his book Kitab al-Siyar al-Kabir that only 
those amongst enemies can be killed who are directly 
participating in armed confrontations.22 There is a consensus 
amongst the classical Sunni jurists (jamhore) on the protective 
immunity of civilians at times of armed conflict. Some others 
differ in their modes of interpretation and conclude that it is 
lawful to kill non-combatants but women and children. 

 

Though the general rule is that non-combatants are 
protected from direct attacks yet there are three exceptions to it. 
Firstly, when the ab initio non-combatants start taking part in 
hostilities, they not only lose their non-combatant (more precisely) 
civilian status yet also become a lawful target of direct attack. 
Evidence of it is found in the words of Prophet Muhammad 
(PBUH) whereby he condemned the killing of a woman for her 
inability to fight in the battle of Hunayn. It implies that her killing 
would have been justified if she had participated in the war.23 

There are instances where Prophet Muhammad (PBUH) didn't 
 
 
 

20 He was the first successor of the Prophet Muhammad (PBUH). 

He gave these instructions when Muslim troops were leaving for Syria. 
21 Abu Bakr al-Ahmad b. al-Hussayn al-Bayhaqi, Sunnan al- 

Bayhaqi al-Kubra with al-Jawhar al-Naqi (ed. M. ʿAbdul Qadar Ataʾ) 

(Makkah: Maktab Dar al-Baz, 1994), volume IX, 85. 
22 Muhammad b. al-Hasan al-Shaybani, Kitab al-Siyal al-Kabir, 

commentary by Muhammad b. Ahmad al-Sarakhasi (ed. Muhammad 

Hasan al-Shafiʿi) (Beirut: Dar al-Kotob al-ʿIlmiyah, 1997) volume IV, 96. 
23 Ahmad b. ʿAli b. Hajar, Fath al-Bari Sharh Sahih al-Bukhari 

(Beirut: Dar al-Maʿrifah, 1379) volume VI, 147-148. 
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react to the killing of a blind man and a woman as they 
participated in the war against Muslims.24 

 

Secondly, the principle of proportionality is triggered when 
targeting the military objectives of the enemy is not possible 
without the unintentional collateral damage to the non- 
combatants/civilians. Hence, the civilians could be attacked but it 
must be proportionate (committing the lesser evil) to the 
fulfillment of the military necessity, and no superfluous injury be 
inflicted upon them. The evidence of it is the hadith of Prophet 

Muhammad (PBUH) who while referring to the incidental loss to 
the non-combatants said: ―they are from them25.‖ As to the 
protection extended to women and children during an attack, all 
jurists agree unanimously, yet, the overwhelming majority of 
jurists consider it lawful to kill them if they participate in war.26 

Moreover, the Shari῾ah permits the cutting off of needs of basic 

nature to force combatants to surrender in which civilian 
population is equally affected.27 In Taʾif the combatants were 

besieged upon the command of Prophet Muhammad (PBUH) and 
were attacked by the catapult.28 

 

Lastly, as was asked by Shaybani from Imam Abu Hanifah 
whether women and children be killed when they are used as a 
shield by enemy combatants to protect their objects, especially 
when those shields are Muslims. And the response was ―Yes, 
however, the enemy shall be aimed at and not the children.‖29 

However, Imam Malik and Awzaʿi considered it illegal to attack 

enemies as such since the protection afforded to women and 
children is absolute.30 

 
 

 

24 Shaybani, Kitab al-Siyal al-Kabir, volume IV, 190. 
25 Sulyman b. al-Ashʿath Abu Dawud, Sunan (ed. M. Muhi ud- 

din ʿAbdul Hamid) (Beirut: Dar al-Fikr, n.d.), volume II, 61 (hadith no. 

2672). 
26 Abu Zakariya Yahya b. Sharaf al-Nawawi, Sharh Sahih Muslim 

(Cairo: Matbaʿ Mahmud Toufiq, n.d.), volume XII, 48-49. 
27 See Al-Qur‘an, IX: 5, ―and take them and besiege them‖. 
28 ʿAbdul Malik b. Hisham, Al-Sira (Beirut: Dar Ihya al-Thurath 

al-Arabi, n.d.), volume III, 658. 
29 Majid Khudduri, The Islamic Law of Nations: Shaybani‟s Siyar 

(Maryland: John Hopkins University Press, 1966), 100. 
30 Muhammad b. ʿAli b. M. al-Shaukani, Nayl al-Awtar  min 

Ahadith Syed al-Akhyar Sharh Muntaqa al-akbar (Cairo: Idara al-Tabaʾa al- 

Muniriyyah, n.d.) volume VIII. 8, 56. 
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Targeting civilians in retaliation amounts to intentional 
murder hence it is prohibited. According  to  Muhammad  b. 
Ahmad al-QurTubi the reprisal of one wrong should not be 

extended to his parents, relatives, or sons. The radical terrorist 
groups today like Al- Qaeda have an anomalous set of rules and 
use the principle of reciprocity as the justification of attacking a 
civilian. But it is the wrong usage of this principle because the rule 
of fiqh is that what is prohibited ab initio cannot be legal in any 
circumstances. This also leads us to the discussion on the use of 
nuclear weapons or weapons of mass destruction. Since the 
employment of these weapons renders the application of the 
imperative principles of distinction, proportionality, and 
avoidance of superfluous injuries ineffective thus they are said to 
be prohibited in the Islamic jus in bello. The use of mangonel as a 
weapon against enemies in the Prophetic era is evidence of the 
fact that Muslims during his time were allowed only to attack to 
the necessary extent. 

 
B. No direct attack on civilian objects.—Islam prohibits the 

destruction of those objects that are essential for survival. One 
such clear manifestation is the ten commandments of Abu Bakar 
ʿAbd Allah b. Abu Quhafah whereby he ordered his troops that 

when they fight they must no inundate the palm tree, or devastate 
any building, or burn civilization or incur any harm to fruit trees. 
Attacking the means and objects of subsistence is analogous to 
fasad upon which Qurʾan says, ―… and do neither evil nor 

mischief on the (face of the) Earth.‖31 In his book, Shaybani on the 
permissibility of taking or leaving the belongings of enemy said, 
―Muslims can take away enemy‘s cows, goats, and other property, 
or they may leave it because (these) things do not strengthen the 
enemy to fight (the Muslims).‖32 In respect of weapons of attacks, 
Sarakhasi stated ―it is condemnable to leave the weapons or mules 
(al-silah wa al-kira’) if the Muslim army seized them because 

leaving them behind would mean that the enemy could use them 
again against the Muslims.‖33 It is noteworthy here that absolute 
destruction has never been asserted by Shaybani or his 
commentators. This is attributed to Abu Hanifah and his disciples 
by Ibn Jarir al-Tabari and Imam Shafiʿi. In his Kitab al-Umm, Imam 
Shafiʿi mentioned that if the ―Muslims took under their control 

booty comprising of property or goats which they could not take 
away with them; they should slaughter the goats and burn the 
property and the meat of goats so that the infidels should not 

 

31 Al-Qur‘an, II: 60. 
32 Shaybani, Kitab al-Siyar al-Kabir, volume IV, 198. 
33 Ibid. 
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benefit from them.‖34 But what he wanted to transmit was 
undoubtedly not the absolute destruction as none of his two 
disciples Shaybani and Abu Yusuf mentioned in any of their 
writings. 

 
 Non-derogable humanitarian considerations 

 
Few of the fundamental guarantees in Islam as to the protection of 
civilians have been analyzed above. In this part, the Islamic jus in 
bello regarding the treatment of wounded and sick soldiers of 
enemies at the battlefield or in the sea will be analyzed along with 
the protection afforded to combatants placed hors de combat (those 
who are no longer able to take part in hostilities: terminology 
borrowed from IHL). Upon conquering Makkah under the 
leadership of Prophet Muhammad (PBUH), no harm was inflicted 
upon any person nor was their property damaged. Besides, an 
announcement was made on his demand that ―wounded shall not 
be killed, mudbir (anyone who turns his back and runs away from 
fighting) shall not be chased, the prisoner shall not be killed and 
whosoever shuts his door will be immune.‖35 Torturous practices 
are discouraged by Islam as Prophet Muhammad (PBUH) said, 
―Verily God will punish those who torture other people in this 
world.‖36 This prohibition is absolute and applies to all categories 
of individuals at all times. Since owing to sickness and disability, 
enemy soldiers could no longer take part in the hostilities they 
would be entitled to the analogous immunity of non-participants. 
When they fall into the hands of adversaries they enjoy the 
prisoner of war status (POW) and the incidental guarantees under 
the jus in bello. The treatment afforded to POWs in Islamic law is 
hereinbelow analyzed. 

 
 Prisoners of War: A privileged class of individuals 

 
Making enemies captive is allowed to Muslims only in cases of 
manslaughter but not in small skirmishes. There are two verses in 
the Qurʾan that relate to the capturing of enemies and thus 

making them POWs. Firstly, in Chapter 47 Lawgiver states, ―Now 
when ye meet in battle those who disbelieve, then it is the smiting 
of the necks until there has been a very extensive slaughter, then 
making fast of bonds; afterward either grace or ransom till the war 

 

34   Muhammad b. Idris al- Shafiʿi, Kitab al-Umm (Cairo: al- 
Matbaʿa al-Amiriyya, n.d.) volume XV, 304. 

35 Bayhaqi, Sunan, volume VIII, 181 (hadith no. 16524). 
36  Imam  Muslim,  Sahih Muslim,  volume  IV,  2017  (hadith  no. 

2613). 
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lay down its burdens.‖37 In another verse, the only justification of 
making captives is repeated that ―It is not for any Prophet to have 
captives until there has been a very extensive slaughter in the 
land.‖38 Once the enemy soldiers are made the prisoners then 
Islam very beautifully lays down the manner of their treatment. 
This is why the writer termed prisoners as a privileged category of 
individuals. Justice and compassion are at the heart of Islamic 
principles. Islam advises Muslims to provide prisoners with more 
than what they have lost and not to account for the excesses they 
have made rather forgive them. The Qurʾan says in this regard, 

―Now enjoy what ye have won, as lawful and good, (i.e. according 
to justice and equity), and keep your duty to Allah.‖39 The 
immediate verse following it states, ―O Prophet! Say unto those 
captives, who are in your hands: if Allah knoweth any good in 
your hearts, He will give you better than that which had been 
taken from you, and will forgive you.‖40 The Prophetic era is the 
clear manifestation of the teachings of Islam about the treatment 
of POWs. The end of the War of Badr resulted in captives for 
whom Prophet Muhammad (PBUH)  ordered his fellow Muslims 
to treat them nicely and ―take heed of the recommendation to 
treat the Prisoners fairly.‖41 And Muslims are demanded by the 
Lawgiver to feed the prisoners for the sake of Allah that, ―(if the 
righteous shall) feed with food the prisoner, for love of Him, 
(saying): We feed you, for the sake of Allah only; we wish neither 
reward nor thanks from you.‖42 The practice in the Prophetic era 
was that the expenses of prisoners were borne by Muslims who 
also provided them with clothes. Muslims were ordered to 
remove the discomforts and troubles of prisoners.43 While in 
captives they are entitled to make wills of their property at home. 
Families cannot be generally separated from each other. 

 

Moreover, Islam pays due regard to the respect of status 
the prisoners have back in their hometown. Moreover, while in 
captivity, enemies must be allowed the freedom of practicing their 
religion and their worshiping places ought not to be destroyed. A 
conflict does not end with a declaration of such intent rather it 
ends with the termination of captivity. At this point, there is a 

 
 

37 Al-Qur‘an, XLVII: 4. 
38 Al-Qur‘an, VIII: 67. 
39 Al-Qur‘an, VIII: 69. 
40 Al-Qur‘an, VIII: 70. 
41 Sarakhasi, commentary on Kitab al-Siyar al-Kabir, volume I, 

189-362. 
42 Al-Qur‘an, LXXVI: 8-9. 
43 Buẖkari, LVI: 142. 
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dispute amongst fuqahaʾ. Two ways of terminating captivity are 
mention in Qurʾan, firstly, fida or ransom, and secondly, mann 

(gratuitous freedom).44 Around 70 enemies were made captives 
after the war of Badr which was the first instance whereby verses 
were revealed on the occasion conduct of Prophet Muhammad 
(PBUH) in this regard. For being a novel circumstance Prophet 
sought the advice of his Companions. The majority of  them 
agreed on ransom as it were Muslims' need; however, ʿUmar b. al- 
KhaTTab took the plea of execution. Prophet Muhammad (PBUH) 

followed the advice of jamhore. The decision of ransoming the 
captives of Badr was followed by the revelation, in which Allah 
told, 

 

“It does not behoove a Prophet to keep captives unless he has 
battled strenuously on earth. You may desire the fleeting gains of 
this world-but God desires [for you the good of] the life to come: 
and God is almighty, wise. Had it not been for a decree from God 
that had already gone forth, there would indeed have befallen you 
a tremendous chastisement on account of all [the captives] that 
you took. Enjoy, then, all that is lawful and good among the 
things which you have gained in war, and remain conscious of 
God: verily, God is much-forgiving, a dispenser of grace.”45 

 
The most authoritative commentators of Holy Qurʾan called these 

verses to be situation-specific i.e. only applicable to prisoners of 
Badr and this view is substantiated by the subsequent verse that, 
―Now when you meet [in war] those who are bent on denying the 
truth, smite their necks until you overcome them fully, and then 
tighten their bonds; but thereafter [set them free,] either by an act 
of grace or against ransom so that the burden of war may be lifted: 
thus shall it be.‖46 Thus the captivity is time being and is to be 
terminated on freedom bought by ransom or unconditional or 
conditional freedom.47 Now the modes of termination of captivity 
from the traditions of Prophet Muhammad (PBUH) need to be 
analyzed. Eighty Makkans were released gratis and are one of the 
incidents where captivity ends with mann.48 Another instance of 
the gratuitous release includes the release of a member of clans of 

 

 
44 Al-Qur‘an, XLVII: 4. 
45 Al-Qur‘an, VIII: 67-68. 
46 Al-Qur‘an, XLVII: 4. 
47 Muhammad b. Ahmad al-Qurtubi, al- Jamiʿ li Ahkam al-Qur‟an 

(Cairo: Matbaʿah Dar al-Kutub al-MiSriyyah, 1950), VIII: 150. 
48  Yahya b. Sharaf al-Nawawi, Sharh Sahih Muslim (Cairo: 

Matbaʿat Mahmud Tawfiq, n.d.), 7: 463. 
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Hunayn, Hawazin, Banuʾl-MusTaliq, Banu Fazarah, and Yemen.49 

The Prophetic tradition of pardoning was followed by his 
successors as well (qawl al-sahabi). Al- ʿAshʿath b. Qays was set 

free by the first Caliph Abu Bakar. Then there is the instance of the 
pardoning of Iranian commander by second Caliph ʿUmar.50 He 
also released thousands of Iraqis who were made captive upon 
conquest and jizyah was imposed on them. The only instance in 
Islamic history (during the era of Prophet Muhammad (PBUH)) 
where captivity was terminated by ransom was the prisoners of 
Badr. Thereafter prisoners were pardoned. Abu  ʿUbayd 

thereupon argued that ―the latter precedent from the Prophet 
(PBUH) is to be acted upon,‖ and the practice of pardoning 
follows the events of Badr. So unconditional pardoning  has 
mostly been found as a mode of ending the captivation. 

 

It is also important to point here that some pro-execution 
fuqahaʾ assert that prisoners should be killed. But their argument is 

very weak for want of substantial evidence from Sunnah. 
Throughout the life of the Prophet in which several battles were 
fought, there are just two to three reported instances where the 
prisoners were executed. Some reports suggest that out of seventy 
captives of Badr only two were executed while some reports 
suggest that only ʿUqbah b. Abu MuʿayaT was executed51 and that 
too for the suffering and persecution by him being a military 
commander during the first thirteen years of Muslims in Makkah 
post-migration. Abu ʿUbayd states that ʿUqbah went to the 

extremes of tormenting Prophet Muhammad (PBUH) especially at 
the times of offering prayer. So his execution cannot be employed 
as precedent with regards to the execution of prisoners yet it was 
an exceptional punishment for the heinous crimes perpetrated 
against Prophet Muhammad (PBUH). The second such instance 
found in the life of Prophet was the execution of Abu ʿIzzah al- 
Jumahi following the Uhud battle. He was first captivated after the 

battle of Badr but was freed on the condition that he will not use 
his poetry for instigating enemies to wage war against Muslims 
but he breached it. Thereafter he was made captive again in the 
battle of Uhud and his clemency appeal was rejected by Prophet 

Muhammad (PBUH) and said that ―I swear to God you will not 
wipe your cheeks in Makkah saying that you have mocked he 

 

49 Abu ʿUbayd b. Sallam, Kitab al-Amwal, (translation by Imran 

Ahsan Khan Nyazee) (Reading: Garnet Publishing Ltd., 2002) 116- 120. 
50 Al- Baladhuri, Kitab Futuh al-Buldan (translated by Francis 

Clark Murgotten) (New York: Columbia University, 1924), II: 118-119. 
51   Ismaʿil    b.    ʿUmar    b.    Kathir,    Al-Bidayah    wa    ʾl-Nihayah 

(Beirut/Riyadh: Maktabat al-Maʿarif/ Maktabat al-NaSr, 1966), 3:35. 
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Muhammad twice: A believer never get stung twice from the same 

burrow,‖52 and thus was ordered to be executed. One last instance 
of executing prisoners was at the time of the conquest of Makkah. 
Excluding some seven to eleven prisoners (charged with horrific 
crimes against Muslims53), for the rest of the prisoners, Prophet 
announced a general amnesty. Only one of the left-outs,  ʿAbd 
Allah b. KhaTal was executed. He was charged on the accounts of 

high treason, renunciation of Islam, the killing of a servant, 
embezzlement of public money, and blasphemy and did not 
mended his ways thereafter. All in all, during the life of the 
Prophet there is no such evidence whereby execution solely on the 
ground of being a prisoner can be established. Moreover, the 
majority of jurists acknowledge the fact that there was a 
unanimous discouragement amongst the Companions of Prophet 
Muhammad (PBUH) on the execution of prisoners.54 From the 
time of Prophet Muhammad (PBUH) till the time of third Caliph 
‗Umar b. ‗Abdul ‗Aziz (first century of Islamic military history), at 
the maximum there are just six to seven cases and in which 
execution was not on the ground of being a prisoner because it is 
not an offense per se. PBUH 

 

As regards the freeing prisoners on ransom is concerned, 
there is a dichotomy in opinions of fuqahaʾ. On one hand, Abu 
Hanifa rejects the freeing of the enemy on ransom because it will 

strengthen the enemy manpower and that they must be killed 
(Qurʾan, IX:5), on the other hand, his pupils Abu Yusuf55 and 

Shaybani56 agree regarding ransom in necessity. Moreover, they 
agree on the exchange of Muslim POWs with enemy  POWs.57 

Many jurists argue that the political head of the state has the 
option of freeing on ransom. According to Abu ʿUbayd, there is 

only one instance of freeing with ransom where few prisoners of 
Badr were freed that way yet others who could not pay money 
were required to teach the children of Muslims to get released 

 
 
 

52 Abu Bakr Muhammad b. Ahmad b. Abi Sah al-Sarakhsi, Kitab 

al-Mabsut, ed. Samir MuStafa Rabab (Beirut: Dar Ihyaʾ al-Turath al- 

ʿArabi, 2002), 10: 26. 
53 Ibn Hajar al-ʿAsqalani, Fath al-Bari (Beirut: Dar al-Maʿrifah, 

1379 AH), 4: 60-61. 
54 Shaybani, Kitab al-Siyar al-Kabir, volume IV, 198. 
55 Yaʿqub b. Ibrahim Abu Yusuf, Kitab al-Kharaj (Peshawar, 

Maktabah Faruqiyyah, n.d.), 378. 
56 Shaybani, Kitab al-Siyar al-Kabir, volume IV, 300. 
57 Ibid, 302, 337-378. 



Islam. L. Rev. Vol. 5 Issue 2, 2021 75 
 

 

from captivity.58 As discussed earlier the latter practice of Prophet 
is an established precedent and must be followed. The latter 
practice of the Prophet was mann or gratuitous freedom. So far 
Muslim prisoners are concerned they must be free by paying 
money from Bayt al-Mal.59 Moreover, Muslims shall take care of 
the families of Muslim POWs till they are captive (e.g. letter sent 
by ʿUmar b. ʿAbd al-ʿAziz to the Muslims in captives in 

Constantinople). 
 

A more liberal approach is adopted by Islam in the 
treatment of POWs.60 As was discussed earlier Prophet 
Muhammad (PBUH) divided the prisoners of Badr amongst 
Muslims and directed them to seek his recommendation in 
treating prisoners.61 Thereupon Muslims provided the best food 
they had to prisoners while they rely themselves on dates only.62 

And for them, God says, ―and who give food- however great be 
their own want of it – unto the needy, and the orphan, and the 
captive [saying], We feed you for the sake of God alone: we desire 
no recompense from you, nor thanks.‖63 Food and drinks are 
considered to be the basic necessity of prisoners. Moreover 
following the tradition of the Prophet (PBUH) captives must be 
provided with clothes. Torture is prohibited as those torture 
people on earth will meet a similar fate. 

 
2.5 Maqasid al-Shari῾ah: The Basis of Humanitarian Protections 

 
The discussion on Maqasid al-Shari῾ah is necessary whenever 

recourse is made to the Islamic law because all of it is premised on 
the unanimously agreed purposes that law strives to achieve. The 
purposes based on inner strength have been classified into three 
kinds with necessities (Ḍarurat) at the top. The other two are the 

needs and complementary goals. Without the protection and 
preservation of necessities, there would be complete chaos and 

 
 
 

58 Abu ʿUbayd, Kitab al-Amwal, 116, 120. 
59 Abu Yusuf, Kitab al-Kharaj, 380. 
60 James J. Bustuttil, ―Slay Them Wherever You Find Them: 

Humanitarian Law in Islam,‖ Revue de Droit Penal Militaire et de Droit de 

la Guerre 30 (1991), 113-126. 
61 Abu Ja‗far Muhammad b. Jarir al-Tabari, Tarikh al-Umam wa ‟l- 

Muluk (Beirut: Dar al-Kutub al-‗Ilmiyyah, 1407 AH), volume II, 39. 
62  Shibli  Nu‗mani  and  Sayyid  Sulaiman  Nadvi,  Sirat  al-Nabi 

(Lahore: al-Faisal Nashiran-i Kutub, n.d.), volume 1, 311. 
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anarchy in the society.64 The aims in necessities which shall be 
protected and preserved at all times include hifz ʿala al-din, hifz 

ʿala al-nafs, hifz ʿala al-nasl, hifz ʿala al-ʿaql, and hifz ʿala al-mal. 

The supreme interest to protect and preserve is of Islam. For that 
as a ―last‖ resort war with enemies of religion is demanded. The 
writer will not go into the discussion on justifications for the use 
of force as it is beyond the scope of this article. Then come the 
protection and preservation of life. The Lawgiver had defined 
rules whereby civilians are to be protected in times of attack and 
their killing is prohibited as is evidenced from Sunnah as well in 
details above.   Secondly, the family and progeny are demanded to 
be protected and preserved for which, concerning war, the 
principle of distinction is laid down in Islamic law and the 
unbridled warfare have been restricted to means and methods of 
warfare that will not cause unnecessary sufferings. Thirdly, the 
intellectual capacity is required to be protected and preserved for 
which, again Islamic law draws a clear distinction between what 
is allowed and what is prohibited in war. Lastly, the rules as to the 
protection of civilian objects, and food necessary for their 
subsistence aims at fulfilling the necessity of protecting and 
preserving the property. All in all, in the light of purposes of 
Islamic law the following acts are deemed permitted at the time of 
conflict: 

 

i. It is lawful for a Muslim to injure65, kill66, pursue67 or capture68 

an enemy combatant. As o the non-combatants they are 
immune generally yet in some exceptional cases they can be 
targeted. 

ii. Ruses of war (Khidʿah) is permitted as is attributed to Prophet 

Muhammad (PBUH) in the Muslim military literature. 
iii. The attack and the means and methods of warfare must be 

proportionate to the direct military advantage anticipated.69 It is 
not lawful to cause unnecessary suffering. 

iv. The supplies to enemy combatants can be cut off even if there 
is some collateral damage as well. 

v. Food and fodder are permitted to be bought from the enemy 
but if they decline to sell then they can be forced. 

 

64 Imran Ahsan Khan Nyazee, Islamic Jurisprudence (Islamabad: 

Islamic Research Institute, 2000), 199. 
65 Al-Qur‘an, VIII: 12. 
66 Ala' al-Din al-Kasani, Bada'i' al-Sana'i' (Beirut: Dar al-Kotob al- 

ʿIlmiyah, n.d.) volume VII, 107. 
67Al-Qur‘an, XLVII: 4. 
68 Al-Qur‘an, IV: 104; III: 172. 
69 Sarakhasi, commentary on Kitab al-Siyar al-Kabir, volume I, 183. 
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As to the prohibitions following acts are to be avoided in armed 
conflicts: 

 

i. The saying of Prophet Muhammad (peace be on) him that, 
―Fairness is prescribed by Allah in every matter,‖ prohibits the 
acts that amount to torture and unnecessary harm must be 
avoided. 

ii. Those who are no longer participating in the hostilities cannot 
be attacked including children, women, and those slaves who 
only accompany their masters and have no involvement in the 
armed conflict, hermits, blinds, and monks, persons with 
defective physical or legal capacity.70 

iii. Mutilation is prohibited in Islam. POW cannot be decapitated. 
iv. Perfidy and treachery are strictly forbidden.71 

v. Unnecessary destruction to harvest and cutting of trees is to be 
avoided. 

vi. Animals of the enemy can only be taken in dire need of food 
but slaughtering more than needed is not allowed. 

vii. The dignity of even the captured women is inviolable and 
adultery and fornication are sinful. 

viii. Even in the presence of an agreement clause for killing the 
enemy hostages in retaliation, Islam forbids the killing of 
hostages. 

ix. The old tradition of serving the falling enemy‘s head was 
brought to end by Islam as it is makruh (abominable) and was 
forbidden by the immediate successor Abu Bakar ʿAbd Allah 
b. Abi Quhafah. 

x. When Muslim prisoners are employed as a shield by enemies 
xi. Genocide or massacre is strictly forbidden. Prophet 

Muhammad (peace be on) granted general amnesty with six 
outlaws. 

xii.  Killing the relatives of enemies even if those enemies have 
killed Muslim fellows is forbidden and they can only be 
targeted when such infliction of harm is unavoidable. 

xiii. Non- participating peasants shall not be killed as they 
enjoy civilian protection. This immunity extends to traders, 
businessmen, merchants, and contractors provided they do 
not take direct part in hostilities. 

xiv. The burning of human beings or animals is strictly forbidden 
in Islam be it in times of peace or war and be it belongs to 
enemies. 

xv. A treaty otherwise valid cannot be breached (analogous to 
pacta sunt servanda principle). 

 

70 Sahih Muslim (Istanbul ed.), VI, 72. 
71 Tirmiḏẖi, XIX, 48; Abu Dawud, XV, 110. 
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3. Discussion on general principles of IHL 

 
 Armed conflicts recognized by IHL 

 
Before going into the analysis of general principles of IHL it is 
important to discuss at this point the dichotomy of conflicts 
recognized by IHL. Firstly, when an armed conflict is between two 
State Parties it is termed as an International Armed Conflict 
(hereinafter referred as IAC).72 The relevant Geneva treaty law 
includes the Geneva Convention for the Amelioration of the 
Wounded and Sick in Armed Forces in the Field (hereinafter 
referred as GC I), the Geneva Convention for the Amelioration of 
the Condition of Wounded, Sick and Shipwrecked Members of 
Armed Forces in the Sea (hereinafter referred as GC II), the 
Geneva Convention relative to the Treatment of Prisoners of War 
(hereinafter referred as GC III), the Geneva Convention relative to 
the Protection of Civilian Persons in time of War (hereinafter 
referred as GC IV), and the Protocol Additional to the Geneva 
Convention of 1949 and Relating to the Protection of Victims of 
International Armed Conflicts (hereinafter referred as AP I). The 
national liberation movements are also included in IAC.73 One 
other category of armed conflict is the Non-International Armed 
Conflict (hereinafter referred as NIAC) is a conflict not of an 
international character which means that it is fought between the 
State and its dissident armed organized group or between such 
groups only.74 The relevant treaty law is Common Article 3 to all 
Geneva Conventions and the Protocol Additional to the Geneva 
Conventions and Relating to the Protection of Victims of Non- 
International Armed Conflicts (hereinafter referred as AP II). 

But the demarcation is not as simple as it is defined. Two 
important concepts here are foreign intervention and spillover. 
When a third state intervenes in a NIAC then it has the potential 
of changing the character of the conflict to IAC if it supports the 
armed groups fighting against the State. Furthermore, if the NIAC 
extends to the territory of the neighboring state, for instance, the 
group members hide in neighboring countries after crossing their 
borders then if that neighboring country did not assent in 

 

 
72 Article 2 of GC I. it also includes the cases of occupation. 
73 Article 1 (4) of AP I. 
74 Article 1 (1) of AP II which also sets out the criteria for the 

dissident groups. However the immediate sub section excludes the acts 

of violence and sporadic acts which have not reach the threshold of 
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extraterritorial attacks, it would amount to conflict between states 
which is a case of IAC. 

 
 Analysis of fundamental principles of modern IHL 

 
The principles governing IHL have a very systematic application. 
Starting with the primary rule of non-combatant protection and 
for that, the second principle of precaution to be exercised in 
planning, plotting, and executing attacks comes into play. At the 
same time, IHL acknowledges the possibility of incidental harm to 
civilians and their objects. So albeit the attack intended against 
military objectives and required caution in terms of methods and 
means of warfare is exercised, yet in the achievement of objective 
collateral damage to protected ones is inevitable, the last 
protection afforded by IHL is proportionality. All these are 
critically analyzed concerning the relevant treaty and customary 
rule, resolutions of the Security Council, judicial decisions. 

 
 Balancing military necessity and humanity: A grund norm 

 
The essence of IHL is the maintenance of balance between 
humanitarian considerations and military necessity. Thus it 
acknowledges the use of force where such use is inevitable and to 
cause injury, destruction, or death thereof and to derogate from 
certain principles applicable at the time of peace. But this does not 
mean the command is given a blank cheque (carte blanche) for 
wagging arbitrary war. Rather, certain limitations should be 
placed in the exercise of authority by not only restricting the 
means and methods of warfare75 but also by affording protections 
to categories of individuals. It is stated in Hague Regulations of 
1899 and 1907 that ―the right of belligerents to adopt the means of 
injuring the enemy is not unlimited.‖76 Hague Regulation IV, 
according to the International Court of Justice (ICJ) has emerged 

 
 
 
 

 
tactics. 

75   Means  refer  to  weapons  and  methods,  generally,  refer  to 

 
76 Convention with Respect to the Laws and Customs of War on 
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as customary law.77 Every rule of IHL is a dialectical compromise 
between the opposing concerns. Marten clause inserted in the 
Hague Regulation IV also conjoins the military necessity with the 
humanity, as it states that: 

“Until a more complete code of the laws of war has been issued, 
the High Contracting Parties deem it expedient to declare that, 
in cases not included in the Regulations adopted by them, the 
inhabitants and the belligerents remain under the protection and 
the rule of the principles of the law of nations, as they result from 
the usages established among civilized peoples, from the laws of 
humanity, and the dictates of the public conscience.” 

International law is permeated by the elementary considerations 
of humanity.78 Being human is given but keeping our humanity is 
a choice. IHL ensures human treatment to all categories of 
individuals as its birth was an effort for ameliorating the 
sufferings of the injured participants of the Battle of Solferino in 
1859.79 Those who are not taking a direct part in hostilities are to 
be humanely treated.80 Even if the necessity demands conflict the 
warfare has to be restricted. This balancing requirement is well 
articulated in article 16 of the Lieber Code of 1863 which states 
that ―Military necessity does not admit of cruelty—that is, the 

 

77 Legal Consequences of the Construction of a Wall in the 

Occupied Palestinian Territory, Advisory Opinion (2004) ICJ 136, 172; 

Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion 

(1996) ICJ 226, 257. Its customary nature was also discussed in the 

Nuremberg Trials of 1947. 
78 Corfu Channel case: UK v. Albania (1949) ICJ 4, 22. 
79 Henry Dunant wrote a book titled A Memory of Solferino in 1863 

after witnessing the horrors of Solferino war and presented his idea that 
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organisation with the objective of extending support to victims of ear 

irrespective of their participation in war and secondly there should be 

the legislation for mitigating the effects of war. For his contributions he is 

called by many the ―Father of IHL.‖ 
80 See for example, common article 3 to all Geneva Conventions; 

article 75 (1) of AP I; article 4 (1) of AP II; article 5 and 27 para.1 of GC IV; 
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Republic of Yugoslavia of 1991; para. 1 of Agreement on the Application 
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1992; section 7.1 of UN Secretary-General‘s Bulletin of 1999; para. 10 of 

Basic Principles and Guidelines on the Right to a Remedy and 

Reparation for Victims of Gross Violations of International Human 

Rights Law and Serious Violations of IHL of 2005. 
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infliction of suffering for the sake of suffering or for revenge, nor 
of maiming or wounding except in fight, nor of torture to extort 
confessions. It does not admit of the use of poison in any way, nor 
of the wanton devastation of a district. It admits of deception, but 
disclaims acts of perfidy; and, in general, military necessity does 
not include any act of hostility that makes the return to peace 
unnecessarily difficult. Here, the principle of proportionality is 
also relevant whereby the coercive response should not outweigh 
the intended military aim that is to weaken the forces of the 
adversary but not to exterminate them.81 The principle of 
distinction and the discussion on collateral damage is also 
relevant here. So it is not possible to distinguish them 
satisfactorily as they are not separable rather correlated concepts. 
The writer for ease of analyzing covers all the general principles of 
IHL under the main head of principle of balance between 
humanity and military necessity and is analyzed below. 

 
Principle of distinction: A restriction to unbridled 
hostilities 

 
For the very first time, the principle of distinction was laid down 
in the St. Petersburg Declaration which states while defining 
military objective as ―[the] only legitimate object which State 
should endeavor to accomplish during war is to weaken the 
military forces of the enemy.‖82 Thereafter though no explicit 
principle of distinction was a part of Hague Regulations yet a 
reference to it was made in article 25 whereby it is prohibited to 
attack by any means the civilian undefended objects including 
their dwellings and buildings. Articles 48, 51 (2), and 52 (2) of AP I 
which are without any reservation agreed upon codifies the 
distinction principle (since any such reservation which 
undermines the very object of a treaty is not allowed83). Here it is 
important to mention that this prohibition extends to both 
offensive and defensive attacks.84 The negation of such an attack 

 

 
81 Judith Gardam, Necessity, Proportionality and the Use of Force by 

States (New York: Cambridge University Press, 2004), 12. 
82 Declaration Renouncing the Use, in Time of War, of Explosive 

Projectiles under 400 Grammes Weight (1868) preamble. The said 

declaration will hereinafter referred as St. Petersburg Declaration as is 

popularly named. 
83 Statement made at the Diplomatic Conference leading to the 

adoption of the Additional Protocols in Mexico. 
84 AP I, article 49. 
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by any side to the armed conflict constitutes a war crime.85 The 
significance of this principle can be assessed from the fact that 
though some states are not the party to Additional Protocols to 
Four Geneva Conventions yet their military manuals do 
incorporate the distinction rule.86 

During the conduct of hostilities, the distinction is to be 
made by the parties to the conflict between combatants and non- 
combatants and between civilian objects and military objectives. 
Non-combatants include civilians, as well as the soldiers, place 
horse de combat (out of combat). However civilian immunity is 
qualified as when they start taking an active part in hostilities they 
lose the civilian status for time being and thus are no more 
entitled to civilian protections under IHL. It is an undisputed rule 
of IHL that protection is afforded to civilians against the dangers 
arising from military direct attacks, ―unless and for such time as 
they take a direct part in hostilities.‖87 The Israeli military court 
reiterated that the non-combatant immunity based on the 
principle of distinction is a cornerstone of IHL.88 In other words, 
this principle is a cardinal and intransgressible principle of IHL.89 

The principle of distinction is equally applicable in NIAC.90 UN 
Security Council has repeatedly condemned the killing of civilians 
in the armed conflicts with special reference to Yemen, Iraq, Syria, 

 

85 Rome Statute of International Criminal Court, article 8 (2) (b) (i). 
86 Amongst the States not ratified AP I the most notable is the 

United States Military Manual. Other examples include that of United 

Kingdom, France, Indonesia, Israel, Sweden and Kenya. 
87 AP I, article 51 (3); AP II, article 13 (3); 
88 Military Prosecutor v. Omar Mahmud Kassem et al. (1969) file no. 

4/69 decided by Israeli Military Court sitting in Ramallah. 
89 The principle of distinction as a customary norm was 

discussed in the Legality of the Threat or Use of Nuclear Weapons (1996) ICJ 

2 (Advisory Opinion). 
90 See, for example, article 13 (2) of AP II; article 3 (7) of Amended 

Protocol to the Convention on Certain Conventional Weapons of 1980 

(hereinafter referred as CCW); preamble of The Convention on the 

Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel 

Mines and on their Destruction of 1997 (commonly referred as Ottawa 

Convention); Rome Statute of International Criminal Court article 8 (2) (e) (i) 

(hereinafter referred as ICC Statue). And the leading judgments in which 

applicability of distinction principle was discussed in detail are: ICTY, 

Prosecutor v. Dusko Tadic (1994) (Decision on the Defence Motion for 

Interlocutory Appeal on Jurisdiction); ICTY, Prosecutor v. Martić (1996) 

(Review of Indictment); ICTY, Prosecutor v. Zoran Kupreškić et al. (2000) 

Judgment. 
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Palestine, Rwanda, Somalia, Afghanistan, and few others.91 Thus, 
the unbridled cruelty has been limited by the balancing 
requirement. The principle of proportionality (will be discussed in 
detail below) determines the placement of fulcrum whereby both 
opposite poles (necessity and humanity) could be balanced.92 

The contemporary asymmetric warfare has shifted the 
paradigm of war that was once fought on the battlefield at 
distance from the densely populated civilian population but is 
now taking place in the center. This has led to the frequent 
involvement of civilians in military operations. Many private 
security and law enforcement agencies today have been included 
in the realm of armed conflicts due to the outsourcing of functions 
that were once considered the sole prerogative of armed forces of 
a state in the case of IAC. These have made the application of the 
principle of distinction extremely doubtful. So, civilians are 
vulnerable to direct attack owing to anomalous war-like 
situations. 

 
 Principle of Proportionality: The Balancing of Torques 

 
The differentiation principle, as aforementioned, requires the 
exercise of caution in distinguishing between combatants and 
non-combatants and their objects respectively.93 But this 
distinction is not as simple as it seems. In conventional warfare, 
the intermingling of civilians with combatants and their objects 
makes it difficult to distinguish between them or where military 
aim cannot be achieved except by causing suffering to otherwise 
protect which raises the concern of breach of non-combatant 
immunity.94 This triggers the application of the proportionality 
principle and the relevant test would be whether the actions in 
terms  of  their  nature  and  extent  were  proportionate  to  the 

 

91 UN Security Council Resolutions 564, 771, 794, 819, 853, 904, 912, 

913, 918, 925, 929, 935, 950, 978, 993, 998, 1001, 1019, 1041, 1049, 1050, 

1072, 1073, 1076, 1089, 1161, 1173, 1180, 1181. 
92 Myers S. McDougal, Florentino P. Feliciano, The International 

Law of War: Transnational Coercion and World Public Order (New Haven: 

Yale University Press, 1961), 523. 
93 Yoram Dinstein, The Conduct of Hostilities under the Law of 

International Armed Conflict (Oxford: Oxford University Press, 2004), 82; 

Chirs af Jochnick and Roger Normand, ―The Legitimation of Violence: A 

Critical History of the Laws of War,‖ Harvard Law International Journal 35 

(1994): 29. 
94 Gardam, Necessity, Proportionality and the Use of Force by States, 

7. 
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anticipated military objective?95 Thus the proportionality 
requirements, as said before, serves the function of fulcrum for 
balancing the two opposing forces of necessity and humanity.96 

The legal basis of the principle of proportionality can be found, 
primarily, in article 51 (5) (b) of AP I while defining indiscriminate 
attacks include: ―an attack which may be expected to cause 
incidental loss of civilian life, injury to civilians, damage  to 
civilian objects, or a combination thereof, which would be 
excessive in relation to the concrete and direct military 
advantage anticipated.‖97 The shortcoming of this article is that it 
only describes the standard against which attacks are to be 
carried out yet it is silent as to who is responsible to ensure 
compliance with the proportionality principle. Other legal 
instruments also upheld the prohibition against the attack which 
renders the required distinction ineffective.98 Though no explicit 
reference is made to the principle of proportionality in the case of 
NIAC in AP II yet its preamble does indirectly refer to it due to its 
inherent nature. In recent times it is made the substantive part of 
modern treaties.99 Most significantly this principle also forms the 
essential part of customary law.100 

The term ―concrete and direct military advantage‖ is 
interpreted by ICRC as an advantage ―substantial and relatively 
close, and that advantages which are hardly perceptible and those 

 

 

95 Craig J.S. Forrest, ―The Doctrine of Military Necessity and the 

Protection of Cultural Property during Armed Conflicts,‖ California 

Western International Law Journal 37 (2) (2007): 194 
96 UK Ministry of Defence, The Manual of the Law of Armed Conflict 

(2004), 25. 
97 Prohibition against indiscriminate attacks is repeated in article 

57 (2) (a) (iii) of AP I.‖ 
98 Article 3(3) (c) of the Protocol II to CCW; article 8(2) (b) (iv) of 

ICC Statute; section 6(1) (b) (iv) of UN Transitional Authority East Timor 

(UNTEAT) Regulation of 2000. 
99 Article 3(8) (c) of Amended Protocol II to CCW; Memorandum of 

Understanding on the Application of IHL between Croatia and the SFRY, 

para. 6; Agreement on the Application of IHL between the Parties to the 

Conflict in Bosnia and Herzegovina, para. 2.5; San Remo Manual, para. 

46(d); article 15 of Lieber Code; article 24(4) of Hague Rules of Ari 

Warfare of 1923; article 20(b)(ii) of ILC Draft Code of Crimes against the 

Peace and Security of Mankind of 1996. Moreover the Military Manuals 

of various countries incorporates the principle of proportionality. 
100 See, ICRC, Rule 14. Proportionality in Attack, Customary IHL 

Database. 



Islam. L. Rev. Vol. 5 Issue 2, 2021 85 
 

 

which would appear only in long term should be disregarded.‖101 

The proportionality criteria were laid down in Galic case which 
states that, inter alia, “In determining whether an attack was 
proportionate it is necessary to examine whether a reasonably well-
informed person in the circumstances of the actual perpetrator, 
making reasonable use of the information available to him or her, 
could have expected excessive civilian casualties to result from the 
attack.‖102 Prohibiting the use of weapons resulting in 
indiscriminating attacks the ICJ held that ―the very nature of nuclear 
weapons, and the high probability of an escalation of nuclear 
exchanges, means that there is an extremely strong risk of 
devastation. The risk factor is said to negate the possibility of the 
condition of proportionality being complied with. The Court does 
not find it necessary to embark upon the quantification of such 
risks; nor does it need to enquire into the question of whether 
tactical nuclear weapons exist which are sufficiently precise to 
limit those risks: it suffices for the Court to note that the very 
nature of all nuclear weapons and the profound risks associated 
therewith are further considerations to be borne in mind by States 
believing they can exercise a nuclear response in self-defense in 
accordance with the requirements of proportionality.‖103 Shortly, 
from the above discussion, it is established that the decision of 
proportionality demands assessment. But the question here arises 
whether such assessment should be subjective or objective? In the 
Galic case, the ICTY applied the reasonable person test whereby it 
held that assessing the proportionality of attack depends on the 
examination that ―whether a reasonably well-informed person in 
the circumstances of the actual perpetrator, making reasonable 
use of the information available to him or her, could have 
expected excessive civilian casualties to result from the attack.‖104 

This has now been established as the popularly employed 
standard of a reasonable military commander.105 

 
101 Yves Sandoz; Christophe Swinarski; Bruno Zimmermann 

(eds.), Commentary on the Additional Protocols of 8 June 1977 to the Geneva 

Conventions of 12 August 1949 (Geneva: ICRC, 1987), § 2209. 
102 ICTY, Prosecutor v. Stanilav Galic (2003) IT-98-29-T (Judgment), 

§ 58. 
103 ICJ, Advisory Opinion in Legality of the Threat or Use of Nuclear 

Weapons, para 43. 
104 ICTY, Prosecutor v. Stanilav Galic (2003) IT-98-29-T (Judgment). 
105 Ian Henderson; Kate Reece, ―Proportionality under 

International Humanitarian Law: The ―Reasonable Military. 

Commander‖ Standard and Reverberating Effects,‖ Vanderbilt 

Journal of Transnational Law 51 (2018): 835. 
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Here again, the issue is the same as that emanates from the 
wars being fought in the cities. By estimation, approximately 2/3rd 

of the world population is expected to live in urban cities by 2030. 
Conflicts have moved into the living areas and cities  have 
changed into battle zones. The armed conflicts fought from and in 
urban areas have a huge impact on civilians and civilian objects. 
The provision of health services is halted, communication 
infrastructures are destroyed, access to basic facilities including 
clean drinking water and education stops, and most significantly 
it results in internal displacement which has its negative socio- 
economic impacts. The protected civilians become vulnerable to 
direct attacks. The situation deteriorates when the adverse party 
uses explosive weapons in the densely populated cities resulting 
in an indiscriminate attack that undermines the very protections 
of IHL. Moreover, another dark aspect of it is how to categorize 
those who are civilians in the daylight and fighters in dark. These 
asymmetries have ended in grave violation of IHL. These 
challenges faced by IHL need a satisfactory redressal. 

 
 Principle of Precaution: A sine qua non for attack 

 
IHL bounds the attacker withers undertaking the feasible and 
reasonable precautions in attack. This care and caution are to be 
exercised not only throughout the attack but also in the stages of 
planning, deciding, and launching an attack.106 It is interrelated 
with the principle of distinction afore discussed. Attackers are 
required to spare the protected individuals and objects in the 
conduct of hostilities.107 This protection is also extended to the 
civilians and their objects in NIAC.108 Moreover, this precaution 
principle has evolved as a customary norm not only because it 
fleshes out the general principles which pre-exit but also because 
no state including those who have not yet ratified AP I have not 
contested it. When in an attack against military objectives loss is 
incurred onto civilians then ICTY noted that ―international law 
contains a general principle prescribing that reasonable care must 
be taken in attacking military objectives so that civilians are not 

 
 
 

106 Article 24 (2) of the Draft of AP II. 
107 Article 57 (1) and (4) of AP I. Also, stated in the preamble of 

the Convention on Cluster Munitions of 2008; article 2 (3) of Hague 

Convention (IX) of 1907 
108 See, for example, Article 13 (1) of AP II which states that ―The 

civilian population and individual civilians shall enjoy   general 

protection against the dangers arising from military operations.‖ 
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needlessly injured through carelessness.‖109 Moreover refereeing 
to the Martens clause the tribunal held that: ―The prescriptions of 
… [Article 57 of the 1977 Additional Protocol I] (and of the 
corresponding customary rules) must be interpreted to construe 
as narrowly as possible the discretionary power to attack 
belligerents and, by the same token, to expand the protection 
accorded to civilians.‖110 Furthermore, it is a customary rule of 
IHL that the combatants have to exercise the feasible precaution 
for minimizing the injury to civilians and their objects if such 
harm is inevitable for the attainment of the military objective.111 

Sates have interpreted the term feasible attack to include 
only those precautions which are practicable in the given 
circumstances and taking into account the military and humanity 
considerations.112 The issue here is that who is responsible in the 
event it is established the authority fails to exercise required 
precaution? After much debate, it was opined by several states 
that this responsibility lies on the shoulder of such a commander 
who has the prerogative of canceling or suspending the attack.113 

Moreover, such a responsible commander needs to take the best 
available intelligence information through all reasonable means in 
this regard. This principle is conjoined with the responsibility in 
terms of target verification114, assessment of the attack 
aftermaths115, target selection116, warning117, control to be exercised 

 
 
 

 

109 ICTY, Kupreškić case (2000), para. 524. 
110 Ibid, para. 525. 
111 Jean-Marie Henckaerts; Louise Doswald-Beck, Customary 

International Humanitarian Law (Volume I: Rules) (Cambridge: 

Cambridge University Press, 2005), Rule 15. 
112 To quote some see he state practices of Algeria, Australia, 

Belgium, Canada, France, Italy, India, United States,  United  Kingdom 

and Spain. 
113 For example, Declaration made by Switzerland upon 

signature and reservation made upon ratification of Additional Protocol 

I and then at the Diplomatic Conference that lead to its adoption; 

Statement made by Austria at the Diplomatic Conference leading to the 
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ratification of AP I. 
114 Customary IHL, Rule 16. 
115 Ibid, Rule 18. 
116 Ibid, Rule 21. 
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during the attack118 , and the choice of means and methods of 
warfare119. 

 
 Prisoners’ treatment under IHL 

 
GC III is a convention explicitly dealing with the prisoners of war 
which is a term used only in IAC. The status determination 
criteria for combatant status is laid down in Article 4 (A) of the 
said convention which includes that when the members of armed 
forces inclusive of the militias and volunteer groups in forces, 
resistant armed groups, forces regularly recruited in armed forces 
which shows allegiance towards government not recognized by 
adverse Party, levee en masse falls into the hands of the adverse 
party then they are the prisoners of war and they should be duly 
treated. It is one of the three combatant privileges accorded by 
IHL.120 If there is a doubt as to the prisoner status of an individual 
detained till the time his actual status is determined by a 
competent tribunal he is to be given the protections of status he is 
claiming.121 The onus of proof lies on the Detaining Power and in 
absence of any successful rebuttal such an individual is presumed 
to be a prisoner of war.122 When an enemy combatant is captured 
he is to be treated humanely without any prejudice on any 
basis123, protected from any harm124 and public curiosity125, 
provided with food, medical assistance, and clothing126, be 
afforded the judicial guarantees of a fair trial127, and cannot be 
made an experimental group for any medical or scientific 
research. Informing the detainee of the charges against him is his 
inherent right unless the same is done for some penal reasons. 128 

Then he must be given the right of a fair trial for which access to 
 

118 Ibid, Rule 19. 
119 Ibid, Rule 17. 
120 The combatant privileges are three fold: firstly, combatant has 

a right to take direct part in hostilities and cannot be later on prosecuted 

for mere participation unless committed some war crime including 

perfidy, secondly, they are the lawful targets of direct attack, and thirdly, 

when the fell into the hands of enemies they afforded the POW status. 
121 Article 5 (2) of GC III. 
122 This presumption is reflected in the article 45 (1) & (2) of AP I. 
123 Article 16 GC III. 
124 Ibid, article 19. 
125 Ibid, article 13. 
126 Ibid, article 20. 
127 Ibid, article 84. 
128 Article 75 (3) of AP I. 
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counsel is necessary.129 Except for the details necessary for their 
identification they cannot be coerced to spill other information.130 

As soon as the hostilities end the POWs are to be released without 
any justifiable delay.131 But here the concern arises for individuals 
detained such as those belonging to the Taliban which if released 
as required will pose a great threat to the Detaining Power. And 
another debate is the status of unlawful belligerents once they are 
captured and how they will be protected if they are negated the 
status of civilians or combatants correspondingly the status of 
prisoners of war. So there are several pressing debatable issues 
concerning the determination of prisoner status and the protection 
thereof. 

 

4. Compatibility Test of Islamic jus in bello and IHL 
 

The hands of its fighters have always been cuffed by Islam. These 
limitations have given the war an ideological cum ethical 
dimension.132 Long before the codification of IHL in Geneva Law, 
its protections in basic form could be found in the Islamic 
teachings.133 The compatibility of both the humanitarian regimes 
will now be tested in parts from the general discussion done in 
detail above. 

a. Concerning aims and principles, both legal systems 
converge for the attainment of peace and to mitigate the 
sufferings of war in necessity. 

b. There is a slight difference in the nature of necessary 
attacks in international law and Islam. In event of military 
necessity, the limited attack is permissible while in Islamic 
law the same is not mere permission rather an obligation, 

 
 
 
 

129 For further details, see, the ICRC Commentary on article 75 

(3) of AP I. 
130 Article 17 of GC III. What is lawful to inquire is he capturer‘s 

name, date of birth, rank and serial number. 
131 Article 118 of GC III. Although if the detainee is charged with 

some offences then it is an exception to repatriation rule as per article 119 

of GC III. 
132 Mustansir Mir, Jihad in Islam, in the Jihad and its Times 

Dedicated to Andrew Stefan Ehrenkreutz, ed. Hadia Dajani Shakeel and 

Ronald A. Messier (Ann Arbor: University of Michigan, 1991), 114. 
133 Hamed Sultan. The Islamic Concept of International 

Humanitarian Law in International Dimensions of Humanitarian Law, Jiri 

Toman (ed.) (Paris: UNESCO, 1988), 33. 
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although both are conjoined with humanitarian 
considerations.134 

c. The attacks on the non-combatant objects and buildings 
are prohibited in binding terms in both legal systems. 
Moreover, both of them upheld the obligation to spare 
those who are out of combat including medical and 
religious personnel. Perfidy that is hiding the combatant 
status to unlawfully gain the trust of the enemy and then 
attack him is strictly forbidden in both legal systems. The 
usage of means and methods of warfare are also restricted 
and no superfluous injury can be inflicted. 

d. Mutilation is prohibited in both legal systems. 
e. The proportionality balancing test in Islam weighs the 

expected good out of war and the evil or harm likely to 
cause (which has already been discussed as IHL‘s general 
principle). Thus only if the harm to be corrected outweighs 
the harm likely to cause to protect only then such an attack 
can be executed. 

f. The modern interpretation of Islamic jus in bello in 
affording protections does not differ in Muslims and non- 
Muslims because the sole criterion is of public welfare 
(maslahah) and administration of justice.135 These 

protections are also indiscriminately accorded by IHL. 
g. Respecting the dignity and fundamental rights of Prisoners 

of War is demanded in both legal regimes, yet from the 
discussion on the treatment of prisoners of war, a 
difference in the termination of captivity in Islamic law 
and IHL can be argued but that difference, according to 
the majority of jurists, does not exist. Since only a few like 
Imam Abu Hanifa favors the killing of prisoners of war so 
to curtail the manpower of the enemy instead of freeing 
them on ransom. They argue it, as already referred, to the 
tradition found in the life of Prophet Muhammad (PBUH) 
where he ordered the execution of just a few prisoners but 
it is established in the detailed discussion above that those 
enemies were executed for other offenses and that the 
latter practice was of gratuitous release. However, about 
the general treatment of prisoners of war, once they are 
captured, both IHL and Islamic law are on the same plane. 

 
 
 

134 This point has been raised since there is some overlapping 

between jus ad bellum on jus in bello. 
135   Public welfare and justice are always the overriding 

principles. 
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Though difference exists but that do not materially affect the 
application of general principles, there are, broadly speaking, 
similar protections like the distinction between combatants and 
non-combatants based on which civilians and their objects are to 
be spared, treatment of prisoners of war, and their repatriation, 
property protection including the environment. Not only in terms 
of protection there is coherency but also in the terms of 
responsibility and punishment for those who violate such rules. 
The researcher is of the view that especially in NIAC the 
protections and general principles are not only coherent with IHL 
but also surpasses it. Even in the Human Rights  and 
Humanitarian gatherings it has never been argued that Islamic 
standards at times of war different rather their congruence has 
always been stressed. As has already been mentioned in 
beginning Islamic law reiterates the honoring of treaties136 

whereby the treaties signed by state plenipotentiaries bind its 
citizens. Thus even the compliance of Geneva Law is religiously 
binding on the so-called Muslim combatants who have made their 
manuals inconsistent with the basic teachings of Islam that are in 
line with IHL.137 

 

5. Conclusion and Recommendations 
 

This leads to the conclusion that the only difference lies in the 
release of prisoners and that too to the claim of a faction of jurists. 
Nevertheless, it can rightly be concluded that both legal systems 
complement each other; thus it is in line with the argument from 
where this article started and now recommendation will be made 
for maximising the output in terms of their application. 

The compatibility of Islamic jus in bello and IHL albeit 
some disagreements in few areas exhibits the universality of the 
general principles of conduct of war. But in the Muslim world, the 
gap between theory and practice needs to be bridged. For that, 
firstly, the dissemination of the knowledge of Islamic rules 
governing the hostilities conjoined with the study of IHL is 
necessary not only in educational institutions but also to all the 
relevant stakeholders including law enforcement agencies. 
Secondly, the pressing issues of the modern world in the Muslim 
context should be talked about instead of just discussing past 
events. Researchers should be carried out on contemporary 
challenges the most notable being the ISIS and other extremist 

 

136 Al-Qur‘an, V: 1; IX: 4. 
137 However, some neo-classical scholars who constitute a 

minority argues that Islam and international law are irreconcilable. Yet 

there arguments are baseless. 
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terrorist groups. Moreover, the religious scholars and institutions 
must spread the actual word of God and promote respect for the 
laws that are consistent with Islam even if such laws are mostly 
codified by the West. Other platforms can be fruitfully employed 
for promoting the convergence of Islamic jus in bell and IHL. 
Muslims should be educated and make aware of the fact that the 
underlying IHL principles are deeply rooted in the injunctions of 
Islam which are binding upon them in any case. It is important to 
make them realize this because, like any other subfield of Public 
International law, IHL does face huge criticism on its enforcement 
mechanisms and doubting its sanctity as law or terming it as a 
subfield of positive morality. Moreover, the application of IHL is 
doubted by many in the modern asymmetric war fares for 
instance there is a huge debate on the legal implications of the 
activities of Al-Qaeda and Taliban. These lacunas can be 
effectively filled by religion and especially when such religion is 
Islam to which its subjects surrender. Legislators and judiciary are 
equally responsible in the Muslim countries. Islamic clerics must 
be engaged in joint conferences and workshops with IHL experts. 
So, IHL and Islamic law owing to their consistency in the 
underlying aim can jointly be employed for maximising the 
protections they offer as the sum is greater than its parts. Lastly, if 
people follow the words of ʿAli ibn Abi Talib that, ―There are two 

types of people: your brothers in religion or your peers in 
humanity,‖138 then there can be no violation of IHL. 

 
*************** 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

138  ʿAli  ibn  Abi  Talib,  Nahj  al  Balaghah,  ed.  Sobhi  Salih (4th 
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The Gap between the Juvenile Justice System Act 
2018 within the criminal justice system of Pakistan: 

Time to reform the Act 
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Abstract 
 

This article presents the current juvenile justice system act 
2018 within the criminal justice system of Pakistan. The only 
major law dealing with children rights within the criminal 
justice system is Juvenile Justice System Ordinance 2000 
which was repealed and Juvenile Justice Act 2018 was 
introduced. Effective legislation is needed for the 
implementation of the Act in Pakistan. Unfortunately, neither 
the Juvenile Justice System Ordinance 2000 was implemented 
nor the Juvenile Justice System Act 2018 has been 
implemented with its true spirit in the country. On a paper it 
is good to get the guidance and sometime good for academic 
purposes however no practical steps have been taken so far in 
the implementation of the law seriously. This paper examined 
all aspects of the issues, gaps and defects in legislation as well 
as the non-existence of separate institutions in the context of 
rehabilitation, placement and reformation of juvenile 
offenders. 

 

Keywords: Juvenile Justice System, rehabilitation, Juvenile courts, 
psychosocial support program. 

 
1. Introduction 

 

Children in any country are one of the greatest national asset and 
resource. They deserve a healthy environment and it is the 
responsibility of the state to provide them with equal opportunity 
for example education, health facilities and life security. For the 
development of children, especially during the period of growth 
there is a need of reducing inequality and ensuring social justice. 
Pakistan is one of the signatory to the Convention on the Rights of 
Child (CRC).According to Article 37 of the convention, “States 
Parties shall ensure that: (a) No child shall be subjected to torture 
or other cruel, inhuman or degrading treatment or punishment. 
Neither capital punishment nor life imprisonment without 
possibility of release shall be imposed for offences committed by 
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persons below eighteen years of age.”1 Even the Constitution of 
Pakistan, 1973 protects and safeguards the rights of the children. 
Being the signatory to the Convention on the Rights of Child 
(CRC), Pakistan introduced the first ever Ordinance which was 
called Juvenile Justice Ordinance, 2000 that was subsequently 
repealed and Juvenile Justice System Act, 2018 was introduced. 
Since the main purpose was to introduced new laws in the 
Juvenile Justice System Act 2018, unfortunately, those laws were 
missing in the previous ordinance. No data is available regarding 
the number of juveniles in the jails in different provinces of 
Pakistan. According to the juvenile justice ordinance 2000,any 
offender below the age of 16 will be entitle to the concession of 
bail irrespective of the nature of the offence. Similarly, if the 
offender is above 16 years of age then it is up to the court to use 
their own discretion. However in the current JJS Act 2018 has 
defined the juvenile as a child who has not attained the age of 18 
years. In both the cases, the main element which is the 
implementation of the act was missing in the previous as well as 
in the current JJS act 2018. 

 
2. Juvenile Justice within the context of Pakistan 

 

 Concepts and Definition 
 

The Act defines a child as „a person who has not attained the age 
of eighteen years‟2. The children in any country are the most 
vulnerable not only because of their tender age but also the 
environment where they are living and therefore they are more 
prone to abuse. One of their fundamental rights is that they must be 
treated in a dignified way and their honor must be protected at any 
cost. To ensure this some of the High Courts in Pakistan have 
designated juvenile courts for the trial of children. Pakistan is not a 
single country on the globe where the juvenile are involved in 
different kind of offenses but around the globe whether it is 
developed or developing countries, they have more or less 
juvenile cases. However most of the developed countries have a 
separate system and laws for Juvenile offenders. For instance in 
the UK, USA and most of the European countries they have a well-
established Juvenile justice system. In fact, it is basically one of 
the part of a criminal justice system specialized in dealing with 
those children who are involved in less or more heinous offenses. 
Through this system justice for all juveniles can be achieve. 

 
 

1 Convention on the Rights of the Child (CRC). 
2 The Juvenile Justice System Act, 2018. 
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 Definition of Juvenile: 
 

The Juvenile Justice System Act 2018 define juvenile as “Child 
means for the purposes of this act a person who has not attained the age 
of eighteen years”3 According to Article 1 of the UN Convention on 
the Rights of Child “CRC”, a child means every human being below 
the age of eighteen years unless under the law applicable to the child, 
majority is attained earlier”.4 

 

There is lot of factors which is responsible for the criminal 

conduct of the juveniles as well as adults. This is because where they 
do not have the complete knowledge of the nature as well as the 
severity of the offence. The child is the most vulnerable and can 
easily become the victim of circumstances, the result of which 

exhibits his criminal conduct, apparently, because of the lack of 

understanding of the act or sometime abuse of the others. The main 
responsibility of his criminal act cannot be attributed to one factor 
but it could be the parents, the society the education institution as 
well as work place. It has been established that neither conviction 
nor the punishment of a juvenile offender will help him or her in 
reforming as well as eliminating the crime from the society. Owing 
to this fact in most of the developed countries a separate juvenile 
justice system has been established which is gaining popularity and 
is now being followed and applied in legal justice system 
internationally. 

 
3. International Law 

 
A glance over the International Convention on the Rights of Child 
shows that all the articles specifically emphasis on the dignity, 
honour and safe guard against all types of discrimination. 
According to Article 2 of the International Convention on the Rights 
of Child: 

 

1. States Parties shall respect and ensure the rights set forth 
in the present Convention to each child within their 
jurisdiction without discrimination of any kind, 
irrespective of the child's or his or her parent's or legal 
guardian's race, color, sex, language, religion, political or 
other opinion, national, ethnic or social origin, property, 
disability, birth or other status. 

2. States Parties shall take all appropriate measures to ensure 
that the child is protected against all forms of 

 

3 Ibid 
4 Convention on the Rights of the Child. 
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discrimination or punishment on the basis of the status, 
activities, expressed opinions, or beliefs of the child's 
parents, legal guardians, or family members. 

 

Similarly, Article 3 
 

1. In all actions concerning children, whether undertaken by 
public or private social welfare institutions, courts of law, 
administrative authorities or legislative bodies, the best 
interests of the child shall be a primary consideration. 

2. States Parties undertake to ensure the child such protection 
and care as is necessary for his or her well-being, taking 
into account the rights and duties of his or her parents, 
legal guardians, or other individuals legally  responsible 
for him or her, and, to this end, shall take all appropriate 
legislative and administrative measures. 

3. States Parties shall ensure that the institutions, services 

and facilities responsible for the care or protection of 
children shall conform to the standards established by 
competent authorities, particularly in the areas of safety, 
health, in the number and suitability of their staff, as well 
as competent supervision.5 

 

Apart from the above mentioned Convention, there are also other 
human rights laws worldwide which recommend least guidelines 
corresponding to the treatment of adolescent reprobates and their 
restoration in the general public; for or example, the Beijing Rules 
1985; the Riyadh Guidelines 1990 the UN Rules 1990. All these Rules 
describe the treatment of juvenile in the institutions. 

 
4. National Legislation in Pakistan 

 
When it comes to the National legislation in Pakistan, Article 10 and 
10-A of the Constitution of Pakistan specifically describe the 
safeguards of Juvenile against arrest and detention. According to 
Article 10, “Safeguards as to arrest and detention. The same is 
stated in Article 10-A. Right to fair trial: This shows the civil rights 
of any person irrespective of his age especially in criminal offenses 
/cases a fair trial is his fundamental right. If the person detained 
he will be immediately informed of the grounds of his/her arrest, 

 

 

5 Convention on the Rights of the Child 
(https://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx) 

http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx)
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Secondly he/she will be produced before the court of law and 
thirdly he /she will be provided the assistance of a legal counsel in 
order to ensure the protection of child. 

 
According to Juvenile Justice System Act 2018 it has clearly 
mentioned at section 6(3) that if a juvenile is arrested either minor or 
major offences in any case the juvenile will be treated as he has been 
arrested for the commission of minor offense. Similarly in the same 
act, a juvenile is entitled to the concession of bail even in non-bail 
able offence. Similarly in a case of any juvenile below the age of 15, 
he/she must be referred to a reformatory school and if there is any 
need training should be given to such juvenile. Even the court has 
been empowered in criminal cases in terms of juvenile to release 
those juveniles who are convicted for the first time. Similarly, the 
court, having regard to the age of a convicted person imprisoned for 
up to two years, may release him after due admonition.6 However, 
The Government has done very little in the context of implementing 
the above constitutional rights of the juvenile. Though some bills 
have been approved for example Child Offender Bill” separate 
juvenile courts been proposed, unfortunately all these bills and 
recommendation has been gone to a cold storage. Now the time is to 
give a practical shape to all these bills and recommendations 
proposed by the legislature of the country. 

 
5. Recommendations to reform 

 

 Separate Juvenile Courts and Juvenile Institutions 
 

Throughout the country the judiciary has been overloaded with the 
pendency as well as disposal of cases. According to the institution of 
cases the ratio of judges in each district is very low. Therefore access 
to justice cannot be achieved with a small number of judges 
recruited in different districts of the country. Due to theses gaps and 
due to the non-compliance of laws, the juvenile are the most who 
are facing trial or detention and facing lot of difficulties. Not a single 
government till date has allocated a separate budgetary head for the 
juvenile cases, reformative schools and education establishment 
where they can feel like a normal child and not like a culprit. There 
is need to make a setup for juvenile within the existing courts for 
example separate time or days may be allocated for Juvenile cases. 
Similarly, the number of judicial officers/judges may increase and 
will ultimately resolve the problem. Presently there are few separate 
juvenile institutions in the country. Throughout the country there is 
no separate Juvenile institution .Therefore separate Juvenile 

 

6 Section 562(1A). 
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institution may be established not at provincial level but at district 
level. The juveniles in prison must be separated from adults as well 
as necessary steps must be taken to ensure that they are also safe in 
judicial custody.. It is the duty of the government to established 
committee‟s which will be responsible for making policies and rules 
for juvenile institutions. The segregation of juvenile from adults will 
not be enough; the environment within such places must also take 
into account and practical steps must be ensure where they will be 
exposed to opportunities like education, psychosocial support 
program and vocational trainings etc. 

 
 Administrative Structure: 

 
Similarly, the government must ensure a proper mechanism and a 

structure for the juvenile within the juvenile justice system. The staff 
that is responsible to look after the juvenile should be equipped with 
training as well as they should be train in giving psychosocial 
support to the Juvenile offenders. The government should also 
follow the similar training program already exists in western 
countries. The must be sensitize about the issues of the juvenile and 
must be well equipped with all the necessary training. Apart from 
the staff working in juvenile placement institutions, police officers 
staff from prosecution department, judges, lawyers, probation 
officers, and jail staff. 

 
 Legislative Measures 

 
Currently, the legislative measures for Juvenile justice system are 
not enough .To give a feeling of security as well as to protect the 
juvenile from every kinds of discrimination, juvenile delinquency 
and to safe guard them against the damage to their personality the 
government must do proper legislation to bring at par with 
constitutional requirements and international conventions and 
standards. Unfortunately, presently one juvenile law exists which 
is struck down by Lahore High court and no final decision has 
been made so far by the Honorable Supreme Court of Pakistan. 
The legislatures should come up with a proper legislation which 
will address all the issues pertaining to the best welfare of child 
offenders. Most importantly, the lawyers‟ role is very crucial and 
they must be involved to come up with the proper law reforms 
and legislation for the child offenders. 

 Juvenile Age for Criminal Liability 
 

In Penal Code of Pakistan (PPC) minimum and maximum age from 
the exemption from criminal liability is prescribed, that is 7 years, is 
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minimum and 12 years is maximum, with the exception that the 
court must firstly satisfied that whether the offender had enough 
maturity of understanding the intensity of the crime. This practice of 
minimum and maximum age is different in different around the 
globe. However, we have the example of some of the countries in 
the world where the liability in the context of a crime is still not 
decided on when we talk about the age but decision is taken on the 
basis of the mental capability of child offender as well as the 
environment where he is living .Since the changes in the Pakistan 
Penal code may be very difficult, however the proposed law may be 
practiced in a such away and the juvenile court may hear the cases 
of juvenile offenders. The juvenile courts must decide the cases on 
the basis of his/her own experience and professionalism. 

 
6. The Death of a juvenile in one of the police station 

Peshawar v. The law of detention of Juvenile offender under 
section 5 of JJS Act 2018 

 
The Juvenile Justice System Act 2018 defines the detention of 
Juvenile offender in the following terms:7 

 
Section 5. Arrest of Juvenile, (1) the arrested juvenile shall be kept in an 
observation home and the officer –in-charge of the police station shall as 
soon as possible, 

 
a. Inform the guardian of the child, if he can be found, of such 

arrest and inform him of the time, date and name of the Juvenile 
Court before which the child shall be produced; and 

b.  Informed the concerned Probation Officer to enable him to 
obtain such information about the Juvenile and other material 
circumstances which may be of assistance to the juvenile Court 
for making inquiry. 

 
(2) No Juvenile shall be arrested under any of the laws dealing with 

preventive detention or under the provisions of Chapter VIII of the Code. 

 
(3) The report under section 173 of the Code shall also describe the steps  

taken by the officer-in-charge for referring the matter to the Juvenile 
Justice Committee for disposal of case through diversion, where it was so 
required under section 9.8 

 

 

7 The Juvenile Justice System Act 2018. 

 
 

8 Ibid. 
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Alone in 2019 ,2020 and 2021 only few cases have been reported 
where the juvenile offenders were taken into the police custody 
and later on sometime they were found dead or brutally tortured. 
The recent death of the 14 years old child dated 14 March 2021 in 
the custody of the police is an example that the juvenile justice 
system act is very interesting while reading it but on other hand it 
shows that no serious compliance has been so far made to 
implement the Juvenile justice system act 2018 in the country. In 
such like cases the only action taken by the government is to 
suspend the concern police officer. In such like cases the story 
ends with a compromise with the victim family. It is obvious that 
government still needed to do effective legislations. Most 
importantly, the JJS Act 2018 is completely salient regarding the 
misuse of power by the police officer in relation to JJS Act. 
Therefore strong legislation is needed in the terms of the abuse of 
any law of JJS Act by any police officer vice versa. 

 
 Procedure of Juvenile cases 

 
The dignity of any child offender is very important within the 

meaning of this act. Since we are living with a complex oriented 
society and it is very easy to get stigmatised. Therefore, it is 
important that the cases involving minor penalties may be dispose 
promptly and in a very dignified way. Similarly, the probation 
officer must be responsible for the supervision of the Juvenile 
offenders as well as other train staff of the institution. In the same 
way the parents of the Juvenile must be sensitize and should also 
arrange awareness session for them. Keeping in view the 
International standards and to improve the exciting Juvenile 
administration system, serious steps must be taken in order to 
dispose of the juvenile cases like compensation, supervision of the 
child offender ,involvement of parents/guardians, referral 
mechanism must be specified. 9 

 
Conclusion 

 
Due to week legislation and improper mechanism in the terms of 

Juvenile offenders, therefore there is a possibility that the Juvenile 
offenders may be maltreated and sexually abused in prisons and 
cases like the 14 years old child will be repeated in different ways. 
Therefore, it is the duty of the government to take practical steps 
and ensure the establishment of separate juvenile rehabilitation 
centers for both male and female Juvenile offenders. The 
government must allocate sufficient budget to ensure and protect 

 

9 Pakistan ratified the Convention on 12 November 1990. 
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the well-being of the Juvenile offenders. It is also recommended 
that since there is no proper data available regarding the juvenile 
offenders in the country therefore a proper mechanism must be in 
place to get the data on monthly basis from each province. 
Similarly, each province may come up with legislations and 
Provincial Acts for juvenile justice system. Since each province has 
a different geography, culture and modes of committing crimes 
therefore each province will need its own legislation and act.10 

 

************* 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

10 Article 1 & 37(a) of the Convention on the Rights of the Child 
1898; and Article 6 of the International Covenant on Civil and Political 
Rights 1966. 
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