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Preface

The International Islamic University Islamabad provides academic services to
men and women through separate campuses for each segment. The Faculty of
Shariah & Law was established in Quaid-e-Azam University Islamabad in 1979
but subsequently incorporated into Islamic University Islamabad in 1980.
Currently, almost two thousand students are enrolled in different programs of
the Faculty of Shariah & Law and IIUI has the largest full time law faculty in
Pakistan. The Faculty of Shariah & Law enjoys a respectable position among the
reputed Law School/Law Faculties of reputed universities of South Asia. The
Faculty offers programmes of study leading to the degrees of Doctors of
Philosophy in Shariah, Doctors of Philosophy in Law, LL.M in Corporate Law,
LL.M in International Law, LL.M in International Trade Law, LL.M in Human
Rights Law, MS Human Rights, LL.M in Shariah (Islamic Law & Jurisprudence),
MS Shariah, MS / LL.M Islamic Commercial Law, MS / LL.M Muslim Family
Law, LL.B Shariah & Law and LL.B Three Years.

The Faculty of Shariah and Law is a unique centre of learning in South Asia
which provides good quality education of Law, Shariah, Jurisprudence and Figh
under the supervision of highly qualified teachers. This is the only Law Faculty
which has twenty four academicians holding PhDs in various fields of Shariah &
Law; most of them obtained their degrees of doctorates from the leading
universities of the world. The faculty has prominent place in the academic world
as distinguished scholars from foreign universities such as Al-Azhar and Cairo
come to teach here. The Faculty provides good academic environment in which
students can pursue their studies of Law and Shariah under the supervision of
well qualified, dynamic and research oriented scholars who come from various
parts of the world and constitute a strong faculty.

Besides, being the only institution in the country which offers a largest range of
under and post grade programs in legal studies, the faculty puts ample emphasis
on the Legal Research. It launched Islamabad Law Review (earlier in 2000) with
a focus on the comparative research on Shariah and Common Law. The Law
Review is a high quality open access peer reviewed Quarterly Research Journal of
the Faculty of Shariah & Law, International Islamic University Islamabad. A
worldly renowned author and publicist on Islamic Law, Prof. Imran Ahsan Khan
Nyazee was pioneering editor of the journal. For few years ILR was unable to
catch it regular frequency and had gathered a lot of backlog.

The Faculty is grateful to Arizona State University for undertaking to uplift
Islamabad Law Review. The Department of Law has recently executed a project -
Legal Education Support Program in Pakistan- in collaboration with Sandra
O’Connor College of Law at Arizona State University, USA. Besides,
establishment of Law Clinic and introduction of Legal Writing and research
Course, the issue in hand of ILR is published under the project grant.

Assistant Editor, ILR






Table of Contents

The Right to a Fair Competition and Due Process of Law: An
Uncommon Perspective
MUHAMMAD ASIFKHAN . ... o 1-23

Accession to Annexation: A coercive legal measure in UN-
Recognized Disputed territory of Jammu & Kashmir
NASIRQADRI . ... 24-46

Laws Relating To Polygamy in Pakistan: Rights of the
Polygamous Wives
HIRA SHAHJEHAN & SAMI URRAHMAN ............ 64-47

The Globalization and Sophistication of Transnational Policing
and Transnational Organized Criminal Groups

SALAHUDDIN . ... .o e 65-82

Compatibility between Modern International Humanitarian
Law and Principles of Islamic Law of Conduct of War: A
Comparative Analysis

HUMNASOHAIL . ... 83-114

The Gap between the Juvenile Justice System Act 2018 within
the criminal justice system of Pakistan: Time to reform the Act
AMJAD HILAL. ... 115-123

HEC Curriculum of Compulsory Islamic Studies Course in all
Bachelor Degree Programs in Pakistani Universities: A Critical
and Analytical Study

MUHAMMAD AJMALFAROOQ ................... 124-134

Book Review

Shifa Haq. In Search of Return: Mourning the Disappearances in
Kashmir

MANAHIL TAYYEBKHAN .................. ... ... 135-139



CONTRIBUTORS

MUHAMMAD ASIF KHAN
Associate Professor in Law National University of Sciences and
Technology (NUST), Islamabad.

NASIR QADRI
PhD candidate in International Islamic University Islamabad and
Director of Legal Forum for the Oppressed Voices of Kashmir.

HIRA SHAHJEHAN
The author is Lecturer in Law at the Department of Law,
SBB Women University Peshawar.

SAMI UR RAHMAN
Sami Ur Rahman is an Assistant Professor of Law at the
Department of Law, NUST, Islamabad.

SALAH UDDIN
Salah Uddin is Doctorate Candidate at the University of
Portsmouth, UK .

HUMNA SOHAIL
The author is LLM International Law Scholar at International
Islamic University, Islamabad.

AMJAD HILAL
Assistant Professor of Law in Department of Law and Sharia,
University of Swat.

MUHAMMAD AJMAL FAROOQ
Lecturer Islamic Research Institute, International Islamic
University, Islamabad.

MANAHI TAYYEB KHAN
Research Associate in Legal Forum for Oppressed Voice of
Kashmir (LFOVK), in Islamabad.



Islam. L. Rev. [Vol. 5: 1 & 2, Spring/Summer, 2021] 1

The Right to a Fair Competition and Due Process of
Law: An Uncommon Perspective

Muhammad Asif Khan*

Abstract

The effects of the ownership of businesses by Militaries has seldomly
been investigated through a Human Rights lens. This article intends
to identify one aspect of the human rights implications of the military
owned businesses. A case of military owned business and its impact
upon protected constitutional right of fair competition in Pakistan is
selected. The case of Pakistan is relevant because the military’s
control of power politics makes it more influential and powerful than
any other state organ. In addition, it owns assets related to its
business activities worth more than a 100 billion dollars. The article
adopts descriptive and analytical approach towards the human rights
challenges posed by these military businesses for other relevant
stakeholders. The major questions addressed are whether the military
ownership of business entities poses a threat to equal opportunity?
Does the right guaranteed in article 18 of the 1973 constitution
protect the right to a fair competition? If yes, what is the effect of the
overwhelming ownership of business by the military on the notion of
unfair advantage? And what is a possible mechanism of dealing with
this issue and its future implications?

Keywords:

Business and Human Rights; Milbus and Human Rights; Freedom
of Trade and Business; Fair Competition; Military owned Business
Entities

1. Introduction

In a Bollywood movie named ‘Gangs of Wasseypur’ a notorious
family criminal gang in a moment decide to stay off from criminal
activities and start afresh with a legal family business. Living in a
coastal city they decide to invest in the fishing business. The next
day they call all the fisherman in their city and warn them to leave
their business and find a job other than the fishing business. The
notorious gang starts a legal fishing business by keeping all the
others away manipulating the market. Their wealth making
becomes legal but the way they engaged in profit making makes
hundreds of other fisherman jobless. In real life the Pakistan
‘Rangers” - which is a paramilitary force working under the
influence of Pakistan’s powerful military - in early 1990s inter alia
started fishing business in Karachi (biggest coastal city in

" Associate Professor, National University of Sciences and
Technology (NUST), Islamabad, Pakistan. Email:
ursasifkhan@yahoo.co.uk.
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Pakistan) controlling all the buying and selling prices. They would
buy 40kg of fish at the price of Rupees 800/- and sell it off in the
official market at Rupees 5000/- earning millions of profits
defying all competition laws and practises.! In 2005, the local
fisherman asked for help from the federal government after the
provincial government turned deaf and blind over the matter for
many years. Later, the parliament turned in favour of the
paramilitary forces, even the political opposition were barred of
discussing the matter in parliament.2 The parliament cannot do
much because the country has been controlled and its politics
influenced by the military since its inception. The military has
become a giant enterprise controlling state’s political and
economic affairs making ways for its profit-making ventures.
According to Gayer ‘Violent enterprises take part in state
formation so that they create the local political context they are so
closely dependent on’.3 In this surge of more power the military
becomes an enterprise, but an enterprise of a kind which only
benefits its own people and dismantle the balance of an economic
system required for the strengthening of a political system.

The major way how military controlled enterprises
function is through forming institutionally controlled business
entities.* The regulatory power remains with the institution; the
enterprise is thus operated by officers for the financial interests of
other officers. This dual role of military is sometimes dangerous
for the state organs and the people dwelling in it. As a
contemporary in 1827 noted with respect to the British East India
Company that ‘a company which carries a sword in one hand and
a ledger in the other, which maintains armies and retails tea, is a
contradiction’.> This contradiction of interest is not new to
Pakistan as it is a state coming out of a legacy that the British East

! Laurent Gayer, ‘The Pakistan Rangers: From Border Defense to
Internal “Protection”’, in Organized Crime and States: The Hidden Face of
Politics, ed. Jean-Louis Briquet and Gilles Favarel-Garrigues, The
Sciences Po Series in International Relations and Political Economy (New
York: Palgrave Macmillan us, 2010), 15-39,
https://doi.org/10.1057/9780230110038_2. at 34.

2 ‘Resolution on Fishermen Issue Disallowed’, DAWN.COM, 26
November 2004, http://beta.dawn.com/news/375254/resolution-on-
fishermen-issue-disallowed.

3 Gayer, ‘The Pakistan Rangers’. at 34.

4 David Prina, “TAKING CARE OF THEIR OWN: THE CAUSES
AND CONSEQUENCES OF SOLDIERS IN BUSINESS, 2017,
https:/ /doi.org/10.13016/ M2FK42.

5 Leo ]. Blanken, Rational Empires: Institutional Incentives and
Imperial Expansion (Chicago ; London: University of Chicago Press, 2012).
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India Company left. After the demise of the British colonial
system it is the “elites” which have changed rather than the
system which prefers power in the hands of the few.¢ The system
is well enforced through the laws dating back to the British era.

Pakistan’s military is involved in operating a number of
enterprises that are involved in food production, equipment
repair, transport, petroleum, mining, construction, real estate and
other items related with daily consumption. Exactly how much
money does the military make from its businesses is not declared.
In 2016, the Senate (upper house in parliament) was briefed that
the military runs over 50 economic projects, units and housing
colonies. This may well be a distorted picture of a more giant
business empire owned by the Pakistan military; as according to
Siddiga the investment of military foundations is in around 718
companies.” This number would have increased rather than
decreased keeping in mind the role of the military in politics and
economy since 2007 and its keen interest in China Pakistan
Economic Corridor (CPEC). Some of the declared military
business is operated through four different military subsidiaries -
the Fauji Foundation (FF), Shaheen Foundation (SF), Bahria
Foundation (BF) and Army Welfare Trust (AWT) - and the rest is
undeclared through different means. All of these declared
businesses work visibly under the Ministry of Defense (MoD),
however the MoD does not control anything related with these
businesses. The MoD is superficially operated by a civilian head
(minister) but controlled by a civil-military hybrid, working under
the control of the military. The actual command of military
businesses lies with the three main military services i.e. Army,
Navy and Air Force. Each of the services plans and runs its
business activities independently, outside civilian influence and
oversight.

There is a profound need of research towards the impact of
these military businesses and their effect on the relevant
stakeholders. The problem often is that a statistics-based research
is very difficult in the circumstances where a non-military person
is barred from getting any information with regards to the
military business. Even the parliament is not empowered to ask

6 See for example Hashmatulah Khan et. al. ‘Role of Elites in
Pakistan’,https:/ / www .researchgate.net/publication/326985062_Role_o
f_Elites_in_Pakistan. accessed 15 July 2020.

7 Ayesha Siddiqa, Military, Inc.: Inside Pakistan’s Military
Economy, 2r4 Edn. (Place of publication not identified: Pluto Press, 2016).
, at 237. Quoting an unidentified officer at the Securities and Exchange
Commission of Pakistan.
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about dubious business deals made by the military. For instance,
in 2005 a sugar mill was sold by the Fauji Foundation to an entity
owned by a retired military person who was not even a part of the
bidding process. The issue was raised in parliament but the
defence ministry failed to provide the details.®# The study then
must be conducted through descriptive and analytical methods
identifying the issues. Secondly, the study of powerful military
dealings is always with a risk specifically when it points out
towards their financial kingdom. Thereby, this issue has not been
discussed widely in academic circles. In cases where it is studied
gives us a perspective on social, political and economic impacts of
such businesses. It has seldomly been discussed through a legal
lens, the author in this article tends to do so. This article is an
effort to identify the human rights impacts of military owned
businesses in Pakistan. The first part deals with the question of
how the military operates as a business enterprise. The second
part raise the question of equal opportunity and fair competition
in Pakistan where a powerful military controls business and
politics. The third part deals with the analysis of how this issue
may have more human rights impacts unless resolved. The
solution does not reside in completely banishing the military
business in Pakistan - as it will be too much to ask for - but to
regulate the businesses accordingly and making all the business
entities more accountable.

2. How does Military Operate as a Business Enterprise

Military have a privileged position within a society mostly carved
through the “national security” apparatus and the dramatization of
the fear from the adverse forces. This unfettered privilege breeds
power which in some cases becomes unchecked and
unquestioned. The physical hold over key national infrastructure
comes sometimes with an advantage of unchecked business
activities.? This unfettered and unaccountable business through
enterprises is prone to unhindered corrupt practises and

8 Elliot Wilson, "The Military Millionaires Who Control Pakistan
Inc | The Spectator," accessed 29 June 2020,
https:/ /www.spectator.co.uk/article/the-military-millionaires-who-
control-pakistan-inc.

? Kevin Goh, Julia Muravska, and Saad Mustafa, Military-Owned
Businesses: Corruption & Risk Reform: An Initial Review, with Emphasis on
Exploitation of Natural Resource Assets, 2012. available http://ti-
defence.org/wp-content/uploads/2016/03/2012-

01 MilitaryOwnedBusinesses.pdf. at 5.



http://ti-defence.org/wp-content/uploads/2016/03/2012-01_MilitaryOwnedBusinesses.pdf
http://ti-defence.org/wp-content/uploads/2016/03/2012-01_MilitaryOwnedBusinesses.pdf
http://ti-defence.org/wp-content/uploads/2016/03/2012-01_MilitaryOwnedBusinesses.pdf
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cartelization. The impact is different in different political systems
depending on how powerful the military has become.

2.1. The Historical Perspectives of Self-Sufficiency

Historically, the arrangement of the socio-political and economic
model of the states forced most militaries to supply and fund
themselves using various means and methods to achieve self-
sufficiency. The ancient militaries were often responsible for
feeding themselves rather than the state feeding them. In some
cases only the economically sound people were accepted in
military in the pre-modern societies; individual soldiers were
often responsible for supplying their own armour and weapons.0
This was the accepted social norm but the scarce resources made
the pre-modern military rely on pillaging and looting of the
surrounding battlefield, militaries lived off the land —either their
own or that of their enemies —requisitioning or stealing supplies
as their needs dictated.’? For instance, the Byzantine “theme
armies” in separate military districts were responsible for
defending their district as well as generating the required supplies
and equipment.’2 In more recent cases the militaries instead of
looting and pillaging tend to adopt more advance techniques for
self-sufficiency.

The process of profit making (self-sufficiency) in modern
context is not abrupt but with a gradual political and social
change. Initially, the purpose of self-sufficiency is for supporting
the military from outside sources and decreasing economic
burden on the government. The military in Russia, for example,
under Czars Alexander I and Nicholas I also showed patterns of
self-sufficiency. The military was initially provided with land for
this purpose and these settlements would then be used for
meeting basic requirements of the military. The purpose of such
projects was merely ‘to save money by making the troops more
self-sufficient in regard to food supply and to improve their

10 Richard Arthur Preston, Alex Roland, and S. F. Wise, Men in
Arms: A History of Warfare and Its Interrelationships With Western Society,
(Fort Worth: Holt Rinehart & Winston, 1991). at 16.

1 Martin Van Creveld, Supplying War: Logistics From Wallenstein
To Patton, (Cambridge ; New York: Cambridge University Press, 2004). at
9-31.

12 James C. Mulvenon, Soldiers of Fortune: The Rise and Fall of the
Chinese Military-Business Complex, 1978-1998: The Rise and Fall of the
Chinese Military-Business Complex, 1978-1998, (Armonk, N.Y: Routledge,
2000). at 13.
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condition’.13 These settlements later underwent reforms and more
land was added resulting in the increase of goods adding a
surplus value for the military, further in addition to agricultural
purpose the land was utilised for other enterprises such as stud
farms etc.’ This model later was diminished in favour of the state
providing basic necessities as the ‘military moved away from
economic self-sufficiency toward reliance on the civilian market in
meeting requirements for grain and other commodities.”’> The
economic empowerment of the military through this self-
sufficiency model was marred with corrupt practises and thus
diminished.’® As the Russian experience most of these military
economic adventures are prone to corrupt practises because there
is no civilian jurisdiction over audit within the military
administration. Every dispute or investigations over corrupt
practises are often dealt with internally by military tribunals
having strictest military secrecy.!”

The start-up of military business in other states may also
be linked with the self-sufficiency agenda in many cases as in
modern militaries. For example, a similar pattern was seen in
modern day Indonesia where the political and military leadership
allowed military business because the government could not
provide sufficient funds for sustenance of military personnel and
buying weapons.!® China and Vietnam also showed similar
patterns of military business as a requirement for self-
sufficiency.’ In China the end was rather similar to the Russian
model, the military was found complacent in corrupt practises
which forced the government to reduce the spread of military
business in 1990s.20 In Pakistan, the first military enterprise the

13 Soldiers of the Tsar: Army and Society in Russia, 1462-1874
(Oxford, New York: Oxford University Press, 1985). at 283.

14 Ibid., p.303.

15 Ibid., p. 306.

16 Mulvenon, Soldiers of Fortune. at 16.

17 Ibid.

18 Lesley McCulloch, "Trifungsi: The Role of the Indonesian
Military in Business," in The Military as an Economic Actor: Soldiers in
Business, ed. Jorn Brommelhorster and Wolf-Christian Paes, International
Political Economy Series (London: Palgrave Macmillan UK, 2003), 94-
123, https:/ /doi.org/10.1057 /9781403944009_6.

19 Jorn Brommelhorster and Wolf-Christian Paes, ‘Soldiers in
Business: An Introduction’, in The Military as an Economic Actor: Soldiers
in Business, ed. Jorn Brommelhorster and Wolf-Christian Paes,
International Political Economy Series (London: Palgrave Macmillan UK,
2003), 1-17, https:/ / doi.org/10.1057 /9781403944009_1. at 6.

20 Brommelhorster and Paes.



Islam. L. Rev. [Vol. 5: 1 & 2, Spring/Summer, 2021] 7

“Fauji Foundation” was formed to settle the issues related with
pension funds of the military personnel.?r The modus operandi of
these military enterprises are often different and settled according
to the socio-political and economic system of the country.

2.2. The Modern Milbus

With many different states emerging in modern times the socio-
political differences among the states also prevail to a large extent.
The extent of the military corporatism also depends upon the
state’s own political system. Most states however tend to provide
complete financial support for the military, in order to support
modern concept of apolitical civil-military relations.22 In cases of
economically developed states, the goal of complete financing has
been largely accomplished; although there might be evidences of
the military engaged in partnership with civilian corporate sector
and sometimes the government.?? In many other cases, militaries
are funded by a combination of central fiscal contributions and
internal ~ military production and commerce.* In the
aforementioned cases the military do not have a dominant role in
political and economic affairs of a state but part of the system like
other business entities. In contrast to these practises the military in
some states work very closely with the governments and run their
profit-making enterprises whereas in other cases like Pakistan the
military become the power centres themselves and control the
government directly or indirectly to enhance its profit-making. In
this kind of process, the military involvement in profit-making
through enterprises have its own socio-political and economic
effects. It largely effects other businesses and people trying to
survive in already challenging situation. In cases where the
military controls the governments, political institutions and
economic decisions the repercussions for civilians are adverse.
The system only tends to favour businesses which are owned and
controlled by the military, a way of economic gains for the
individuals related with military. This use of power by military
for personal gains of the military personnel and of people

2 Siddiqa, Military, Inc.

22 The relationship between civilian allocation of defence budget
funds and civilian control of the military is discussed in Samuel P.
Huntington, The Soldier and the State: The Theory and Politics of Civil-
Military Relations, (Cambridge, Mass: Belknap Press: An Imprint of
Harvard University Press, 1981).

2 Siddiqa, Military, Inc. at 1.

24 Mulvenon, Soldiers of Fortune. at 9.



8 The Right to a Fair Competition

affiliated with it through business enterprises is called as Milbus
by Ayesha Siddiga.2>

The Milbus creates a situation where the Human Rights of the
non-military people are strongly challenged within a society. The
economic and social benefits are for the few selected people and
neglects the majority of the population. The competition with
civilian business entities becomes implacable when public
resources are used for corporate gains. The prominent social and
political status of the military allows it a special access to state
resources which other civilian entities would not be entitled to.2
The state policies favours the military enterprises by giving
subsidies to specific businesses. Similarly, the raw material
acquired for production purposes by the military enterprises
comes tax-free or with subsidised rates, the produces are then sold
at market prices.?” It thus closes down investment opportunities
for other business entities and monopolise the markets. Adding to
these practises as discussed above it is historically proven that the
major drawback of powerful military involvement in business is
the prevalence of corrupt practises hence destabilizing the whole
economic markets in a society. In addition to this where
businesses related with minerals and natural resources are
grappled by strong and unaccountable entities its revenue goes to
the institution rather than the state. The disadvantages and
autocratic nature of Milbus in this way has been investigated
economically and socially by pointing out these drawbacks within
the system but seldomly through the lens of Human Rights. The
operative way of Milbus is different and according to the socio-
political situation thereby its effect on the rights of the people will
also be different accordingly. Hence the study of the effects of the
Milbus on Human Rights will be more target based and relative.
One common trait of the Milbus is that it always has an adverse
effect on the rights of the stakeholders involved either territorially
or extra-territorially. Sometimes the violations can be as grievous
as involvement in international crimes.

Recently the involvement of Myanmar military also
known as Tatmadaw in economic activities has been linked with
some grievous violations of human rights including Genocide.?

% Siddiqa, Military, Inc. at 1.

2% ‘Transparency International UK’, Transparency International
UK, 8 May 2012, https://www.transparency.org.uk/military-owned-
businesses-corruption-risk/. at 5.

2 Mulvenon, Soldiers of Fortune.

28 ‘0OHCHR | MyanmarFFM Economic Interests of the Myanmar
Military (16 Sept 2019y, accessed 12 July 2020,
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The crimes were linked with the direct involvement of Tatmadaw
in business activities. An earlier fact-finding mission of the
Human Rights Council recommended financial isolation of the
Tatmadaw to restrict their involvement in international crimes.?
This involvement of the Tatmadaw in crimes like Genocide is
directly related with the economic gains of the organisation
through which it dominated the government for decades. This
also raises a case for the study of military businesses which might
support different kinds of violations of Human Rights if their
economic operations goes unchecked. The way the Milbus
operates might endanger several civil rights and one of them in
contention is the right to an equal opportunity (fair competition)
and due process.

3. Equal Opportunity and Fair Competition as a Basic
Right
3.1. The Constitutional Approach

The right to a fair competition and equal opportunity as far as
business and profession is concerned is protected by most
democratic states and stands as a major democratic norm. It is also
protected and elaborated under the laws regulating the European
Union and its economic practises. It is also practised and accepted
by different states, enforced through antitrust laws within local
jurisdictions. The right puts an obligation upon states to refrain
from giving undue advantage to certain subjects and industries.3
The right has been protected in Pakistan through article 18 of the
Constitution of the Islamic Republic of Pakistan which states that:

‘Freedom of trade; business or profession: Subject to such
qualifications, if any, as may be prescribed by law, every citizen shall
have the right to enter upon any lawful profession or occupation, and to
conduct any lawful trade or business:

Provided that nothing in this Article shall prevent-

(a) the requlation of any trade or profession by a licensing system; or
(b) the regulation of trade, commerce or industry in the interest of free
competition therein; or

https:/ /www.ohchr.org/EN/HRBodies/HRC/MyanmarFFM/Pages/E
conomiclnterestsMyanmarMilitary.aspx.

2 ‘OHCHR | MyanmarFFM Report of Independent
International Fact-Finding Mission on Myanmar (27 August 2018),
accessed 12 July 2020,

https:/ /www.ohchr.org/en/hrbodies/hrc/ myanmarFFM/Pages/Repor
toftheMyanmarFFM.aspx.

% Ksenya Smyrnova, ‘Competition Law & Human Rights
Protection: Controversial New Dimensions’, Contemporary Legal
Institutions 5, no. 1 (2013): 51-55. at 53.
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(c) the carrying on, by the Federal Government or a Provincial
Government, or by a corporation controlled by any such Government,
of any trade, business, industry or service, to the exclusion, complete or
partial, of other persons.”

There are two basic points in the above quoted article which need
to be highlighted with regards to the current discussion. Firstly;
the government (federal or provincial) is not barred from owning
a business etc. [article 18(c)]. This may point out towards the
direct ownership of a business by the governments’ i.e. state-
owned enterprises, for example, the Pakistan International
Airlines (PIA); it also points towards the business not owned by
the government directly but owned by a government organ, for
example, the Fauji Foundation owned by Pakistan Military.
Secondly, this right mentioned in 18(c) is not absolute but the
article protects the right towards a “free competition” in trade or
business as well [article 18(b)]. This has been elaborated by the
Supreme Court in Arshad Mehmood v Govt. of Punjab. It stated that;
‘a perusal of proviso (b) of Article 18 of the Constitution indicates
that regulation of the trade, commerce or industry is permissible
in the interest of free competition therein. Meaning thereby that
without free competition amongst traders, no trade commerce or
industry can be regulated.”! Both the rights protected shall be
read collectively and realised in consonance with each other. This
should also be additionally read with article 4 of the constitution
which protects due process of law. The Supreme Court of Pakistan
in Attaullah Khan Malik v. the State have clarified this in a case
regarding the selling of Public land without due process by stating
that;

‘such closed and opaque process adopted for the sale or disposal
of public property limits public access to new business prospects
and restricts economic activity in the hands of a select few. This
goes against the grain of fair competition and fundamental right
guaranteed under Article 18 of the Constitution. Right of a
person (public) to enter a lawful business is impaired if he is
deprived of the opportunity to participate.’s2

So, a business neglecting the principles of due process through
any means and obstructing fair competition can be held liable for
unlawful business practises. Thereby, a combined view of 18(b)
and 18(c) clarifies that the legality of military enterprises is
completely valid but the question how these enterprises make
profits is contentious. Among other things related with the profit-
making process we must look into the status of 18(b) i.e. fair

31 Arshad Mehmood v. Govt. of Punjab (PLD 2005 SC 193) para 29.
82 Attaullah khan Malik v Federal of Govt of Pakistan PLD 542.
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competition in the operations of military enterprises. Hence the
question is not why the military earns profits through business
but how does it earn such profits.

3.2. The Practise of Fair Competition

As far as the prevalence of the right to fair competition [article
18(b)] along with due process in Pakistan is concerned the reality
is very shady. Thereby the question of how the military
corporations earn its profits becomes a matter to be focused.
Pakistan is ranked 135 freest out of 180 countries and 324 among
42 countries in the Asia Pacific region according to the Index of
Economic Freedom by the Heritage Foundation.?* According to
the report the shady record is owed to the high-level involvement
of state and governmental agencies in the decision-making of
private businesses. The recent implementation of China Pakistan
Economic Corridor (CPEC) projects and its lack of transparency
seems to indicate the cloudy situation. The future implications for
the non-military business owners and workers can be very bleak
in the wake of these CPEC projects. A large chunk of the business
opportunities will be taken by the military businesses and then
distributed within the non-military businesses whenever required,
for example the military owned Frontier Works Organisation
(FWO) is already involved in large section of road construction
and the management of the Sost Dry Port near Pakistan-China
border is already under the National Logistics Cell [NLC (Military
Owned)].3* Moreover, the chairman of the CPEC authority
established in October 2019 is a retired General (General Retd.
Asim Saleem Bajwa) of the Pakistan Army, who is now also
appointed as a special assistant to the prime minister on
Information and Broadcasting. The authority has been made
neglecting a democratic process and the opposition parties have
constantly opposed the authority. Recently, it is argued that a
special bill to be passed by the parliament will give all the
regulatory powers to the CPEC authority chairman even
removing the role of a Prime Minister.?> The powerful role of the

3 ‘Pakistan Economy: Population, GDP, Inflation, Business,
Trade, FDI, Corruption’, accessed 10 July 2020,
http:/ /www heritage.org/index/country/pakistan.

3 ‘Removing CPEC Bottlenecks: Tunnels May Smoothen Trade
in Winter | The Express Tribune’, accessed 10 July 2020,
https:/ /tribune.com.pk/story /1254649 / removing-cpec-bottlenecks-
tunnels-may-smoothen-trade-winter.

% News Desk, ‘CPEC Authority Bill 2020: More Powers Transfer
from Parliamentarians to Un-Elected Officials?’, Global Village Space
(blog), 14 July 2020, https://www.globalvillagespace.com/cpec-
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military can be gauged by the fact that a new article regarding the
CPEC bill published in the newspaper “The Express Tribune” was
removed a day after its online publication.?¢ The influence of
military cannot be negated in this kind of political economy. These
kind of constraints on the economic liberties within Pakistan will
not be without grievous consequences for human development
which is necessary for human rights protection and promotion.3”
This is a very important issue as economic freedom is understood
here as a fundamental right of every human being; recognised by
the constitution of Pakistan. Unfortunately, the way how the
military in Pakistan have conducted its businesses has been
instrumental in dismaying this record of economic freedom.

3.3. Modus Operandi

ACTING AS A LAND MAFIA.—The involvement of military in
business challenges the right to a fair competition in many
possible ways protected in 18(b) of the constitution. It induces
cartelization in the corporate sector. This includes
disproportionate opportunities for its business and individual
members.3¥ For example, the role of the military has also been like
that of a feudal landlord. According to an estimate by Siddiga the
military controls about 12 percent of the total land in Pakistan.®
The land is either distributed among officer cadres within the
military or used for private purposes. Out of a total of 69 million
acres under military control only 70,000 acres is used for
operational purposes. The housing authorities linked with the
military have been accused of land grabbing and forcefully
evacuating acres of land.# In 2001 the armed men from military
cracked down on unarmed landless peasants killing eight and
several wounded. The reason was that they (peasants) had
complained about change in status of the land on which they
depended for their subsistence (forcing them to pay rent in cash,

authority-bill-2020-more-powers-transfer-from-parliamentarians-to-un-
elected-officials/.

36 The link consistently shows an error,
https:/ /tribune.com.pk/story /2254795 / govt-proposes-more-powers-to-
cpec-authority (last visited on 20 June 2021).

87 ‘Pakistan Economy’.

38 Siddiqa, Military, Inc. at 237.

% Siddiqa. at 174
40 See for example ‘PAKISTAN: A Battalion of Army Grabs 3500 Acres of
Land and Seals the Centuries-Old Grave Yard - Pakistan’, ReliefWeb,
accessed 11 July 2020, https://reliefweb.int/report/pakistan/pakistan-
battalion-army-grabs-3500-acres-land-and-seals-centuries-old-grave-
yard.
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rather than working the land on a sharecropping basis).** There
are numerous land grabbing issues that can be connected with the
military businesses. For instance the military grabbed 3500 acres
of land including a centuries old graveyard from local fisherman
in the coastal areas of Karachi.#? In case of certain private housing
societies directly controlled by the military - Defence Housing
Authority (DHA), Bahria Town etc. - the instances of undue
advantage in profit making for officers, corruption and land
grabbing is prominent.#> Other civilian officers (including judges
and journalists) are made accomplice in these practises by offering
them land in these housing societies.#* This makes the
transparency in these projects questionable as the law and facts
are tilted towards one specific group of businessmen (Milbus).
This vandalises the right of a common man to own a house
monopolising the markets, increasing the prices and to get
involved in this business jeopardising article 18(b) of the
constitution. In a very recent case in the Islamabad High Court, in
a complaint by a citizen against the Pakistan Navy it was alleged
that land has been acquired illegally in a public area and
environmentally sensitive area of Islamabad (the Capitol City) and
an Elite club has been built upon the land for commercial
purposes without any interventions by government authorities.
The court in an interim order directed to seal the premises and
remarked that;

‘No one is above the law and every citizen has to be treated equally.
It has been consistently observed that it has become a norm for the
Capital Development Authority and other agencies to promptly
take action against those who are common citizens and who do not
have the means to influence, while the privileged and elites are
being treated differently. This is unacceptable for a democratic
polity governed under a Constitution which guarantees
fundamental rights’.4

The interim order hints towards the difference in status of a
common business entity and that of an entity owned by the
powerful military. There are numerous cases not reported in the
courts and the authorities acting deaf and blind. Even the final

Lesley McCulloch, Aceh: Then and Now, Minority Rights Group
International Report, 2004,[4] (London: Minority Rights Group, 2005).

41 Wilson, “The Military Millionaires Who Control Pakistan Inc |
The Spectator’.

2 PAKISTAN'".

4 See Siddiqa, Military, Inc. at 194-198.

4 Siddiqa.

4 Malik Asad, ‘IHC Orders Sealing of Navy Sailing Club’,
DAWN.COM, 24 July 2020, https:/ /www.dawn.com/news/1570824.
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order of this specific case will be interesting to examine whether
the courts change their behaviour in protecting the powerful or
protecting the Fundamental Rights it referred to in the interim
order.

POLITICAL INFLUENCER.—Major influence as an economic
actor propel the contentious role of military in politics. The greater
influence of the military in politics because of controlling the
major economy also results in violations of civilian’s rights to
equal opportunity in business and other professions. It is highly
likely that promising officers will take their knowledge and the
connections they have developed in the Military and leave the
military in order to make more money. They end up mostly in
government owned businesses and organs after retirement and
even in some cases head government organs during service as
well. So, despite of getting lavish retirement perks and privileges
they are employed in these public sector organisations or military
owned businesses. A good example will be Lieutenant General
Muhammad Afzal who is currently the chairman of National
Disaster Management Authority (NDMA) which is a public sector
organisation.# He also remained the Commander of FWO
(military owned enterprise) for five years before joining the
NDMA. Only one out of the last eight chairmen NDMA was a
civilian and the rest serving or retired military Generals. This
practise also shows an imbalance in business opportunities. The
public entities which are headed by military personnel favours the
military owned businesses while giving out contracts. The
National Highway Authority (NHA) is mostly headed by a
military (mostly retired) person allegedly favouring the FWO and
NLC (both military owned corporate entities).#” The current
chairmen of Pakistan Water and Power Development Authority
(WAPDA) is a retired army General (Lt. General Muzammil
Hussain). WAPDA is responsible for allocating the share of
already scarce electricity (which is always a big issue for
industries). Imagine the state of competitiveness in business when
some industries get more share in electricity and others have to
use more costly power generators to survive. The matter is not
limited to favourable contract but the military owned businesses
operate more smoothly because of their influence. For instance,
the NLC is at a greater advantage as compared to other public or
private companies in securing contracts from the government. The
basic requirements for running the business is provided by the

4 ‘NDMA National Disaster Management Authority Pakistan’,
accessed 21 July 2020, http:/ /web.ndma.gov.pk/ChairmanNDMA.php.
47 Siddiqa, Military, Inc. at 171.
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state as compared to the other companies in the same business.
Secondly, while operating the vehicles of the NLC always operate
hinderance free whereas other private competitors have to bear
the load of the corrupt individuals in the security agencies like
police.*8

The ever-increasing influence of military in politics also comes
with political favours for such entities. The access to information
is very limited when military business is involved as transparency
succumbs to wordings like “national interest”. Some public
information can be generalised though, as in 2004 and 2005, the
Pakistan government subsidised the Fauji Foundation, worth over
Rs. 10 billion, by $20 million and $25 million.#> According to this
information one can imagine how the government subsidy system
works. The military owned businesses get more government
support than any other private business. In some cases the civilian
governments even allowed the military companies to replace
public sector departments.’® In other cases the government
machinery and property is used for commercial purposes without
any justification. For instance, the AWT’s Askari Aviation used
the resources of Pakistan Army for commercial purposes and the
income was diverted to private accounts.5? The private
Universities, Hospitals and Schools owned by the subsidiaries of
Pakistan Army, Air Force and Navy are mostly built upon land
given to these organisations for public purposes. These
organisations are fully controlled by the military forces as most of
the administrative staff are serving or retired military personnel
and the profits from these organisations goes to the subsequent
military branch. The civilians working in these organs are not
given the retirement privileges available to the people coming
from military background. Moreover, the general public (civilians)
do not get any special incentives in these public organs but the
military staff get their privileges accordingly (perks of getting a
post retirement job and free education and health facilities). It is
interesting to note the support courts have provided to military in
such businesses. Despite the general public not getting any
incentives from these private military businesses, the courts have
accepted the usage of land by military in such cases as a “public
purpose”, to legalise such misappropriation of public property.>

48 Siddiqa. at 144.

4 “The Military in Business | Pakistan Today’, accessed 10 July
2020, https:/ /www.pakistantoday.com.pk/2012/03/08/the-military-in-
business-2/.

5 Siddiqa, Military, Inc. At 154

51 Siddiqa. at 162.

52 Basharat Hussain v CDA, 2004 YLR 629.
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In contrast the competitors without using public property and
government resources have to go through a more stringent
process requiring more capital to survive in the market. As a
result of such market monopolisation the civilian business owners
or non-military corporate actors work mostly as a patron-client
relationship with the military owned businesses. In addition to
this most of these anomalies will go public through one medium
that is the ‘free media’; currently a retired General is appointed as
the chairmen of Pakistan Telecommunication Authority (PTA)
which regulates the media.?® With already 145t position of
Pakistan in the 2020 world press freedom index,5* we can imagine
the realisation of the right to information after giving regulation to
the military with information minister and regulatory authority
both under the Military control.

GRABBING THE NATURAL RESOURCES.—The empowerment
of the Military in political affairs by grabbing the economy makes
it a lone option worthy of business partnership for foreign
businesses in some sectors. Currently, the Fauji Foundation have a
joint venture named Pakistan Maroc Phosphore with a Moroccan
company. In some cases these partnership for commercial gain
ends up in human rights violations in a race for the resources. The
commoners become vulnerable against the prowess of armed
military in partnership with foreign business giants.5 The
involvement of Fauji Foundation in oil business through the Pak
Stanvac Petroleum Project ended up in scuffles with the local
people where protestors were fired upon and one women lost her
life.56 The protestors wanted a fair share in jobs for the local
people. The project was later taken over completely by the Fauji
Foundation and operated through Mari Petroleum Company
Limited.>” The surge for extracting minerals and natural resources
still is one of the primary objectives of the Fauji Foundation. In a
more recent case the military allegedly played an important role
in cancelling a contract of a multinational company. It managed to
cancel a copper and gold mining contract in Riko Diq area of
Baluchistan province with Tethyan Copper Company (TCC). The
mining contract was cancelled at a time when the copper and gold

5 Chairman PTA, Lt. General Amir Azim Bajwa, ‘Authority |
PTA’, accessed 28 July 2020, https:/ /www.pta.gov.pk/en/authority.

5% ‘Pakistan: Under the Military Establishment’s Thumb |
Reporters ~ without Borders’, RSF, accessed 28 July 2020,
https:/ /rsf.org/en/pakistan.

5 McCulloch, Aceh.

5% Cited in Siddiqa, Military, Inc. at 146-147.

5 ‘Mari Petroleum Company Limited’, accessed 23 July 2020,
https:/ /mpcl.com.pk/operations/ .
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reserves were identified. This adventure cost 5.8 billion US Dollars
to Pakistan government as it lost a legal battle at the World Banks
Centre of Settlement of Investment Disputes (ICSID) from TCC.58
The ICSID inter alia quoted in its decision that the license of TCC
was cancelled because the State had a motive of pursuing its own
project at the site.? Since the cancellation of the license of TCC the
military have taken complete control of the project. It was tried
with the help of Pakistani scientists and a Chinese company
Mettalurgical Corporation of China (MCC) to mine for gold and
copper but all the efforts went fruitless because of the lack of
expertise.®® More recently the military owned FWO is a major
stakeholder (with no experience in mining), any company which
is to be given the mining contract will work jointly with military
as it will provide “security” to the company.®! The project will
remain controversial with a huge impact on already vulnerable
Human Rights record of Baluchistan province. In addition to all
other Human Rights impacts the constitutional right to a “fair
competition” is already sabotaged.

3.4. Protecting Human Rights comes with a Cost for other
Business Entities

Amidst the economy of Pakistan already in a challenging
situation, the state cannot afford to compromise the basic rights
which can improve its economy. A better human rights record can
lead towards a better economy.®? Protecting those rights which
directly relate to the economic rights of the citizens will definitely

8 Jus Mundi, “Tethyan Copper v. Pakistan, Award, 12 July 2019,
accessed 23 July 2020, /en/document/decision/en-tethyan-copper-
company-pty-limited-v-islamic-republic-of-pakistan-award-friday-12th-
july-2019.

% ‘Long Read: The Reko Diq “Fiasco” in Perspective: Pakistan’s
Experience of International Investment Arbitration’, South Asia @ LSE
(blog), 14 August 2019,
https:/ /blogs.Ise.ac.uk/southasia/2019/08/14/long-read-the-reko-dig-
fiasco-in-perspective-pakistans-experience-of-international-investment-
arbitration/.

60 Husain Haqqgani, ‘Fool’s Gold - Pakistan Could Have Made
Big Money from Gold Mines, Now It's Paying Penalties’, ThePrint (blog),
16 July 2019, https://theprint.in/opinion/fools-gold-pakistan-could-
have-made-big-money-from-gold-mines-now-its-paying-
penalties/263312/.

61 Hagqani.

62 ‘Human Rights Can Help Fix the Economy. Here’s How’,
World Economic Forum, accessed 25 July 2020,
https:/ /www.weforum.org/agenda/2018/12/its-time-to-make-human-
rights-part-of-the-global-financial-system/ .
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have a positive effect. Removing the cartelization of the few in
economic activities will improve the human rights record of the
country. The powerful entities are involved in defying human
rights and sometimes with the assistance of the courts. In Army
Welfare Sugar Mills v. Army Welfare Sugar Mills Workers Union the
Sindh High Court ordered to “cancel” the registration of the
workers union in a military owned sugar mill because the workers
unions were not allowed in installations owned by the military
forces under Industrial Relations Ordinance 2002.% The court
neglected the basic law of the state ie. the constitution and
applied a statutory law against the protection of fundamental
rights. This kind of impunity to curb the voices of the people
seeking their rights is linked directly with making a few entities
economically stronger. Among other rights infringed the basic
right of “Fair Competition” is imperilled because taking care of
the rights of the stakeholders come with a financial burden; if the
powerful are free of this obligation the fair competition will cease
to exist.

4. Excluding Military from Business

Milbus is part of a game of power sharing for the civilian
governments and power grabbing for the military administration
in Pakistan. The ones who suffer in this game are the masses
(mostly poor). It is the opportunity of work and business to be
provided to these masses which is being compromised. The
civilian governments in trying to appease the strong military
establishment to save their governments provide support to the
military owned enterprises.® In fact it is the civilian governments
in whose political tenures the power of these entities have grown
rather than diminished.®> This may well be linked with the fact
that the survival of these civilian governments relied upon the
appeasement of the military. As the Benazir Bhutto Government
in 1990 was dismissed through destabilizing the government by
the Inter-Services Intelligence (ISI) because of her interference in
its internal structure.®® Irrespective of the fact whether a civilian
government is in power or a military dictator the form of

63 Army Welfare Sugar Mills v. Army Welfare Sugar Mills Workers
Union 2006 PLC 59 Karachi.

64 Prina, “TAKING CARE OF THEIR OWN'. at 10.

5 Gayer, “The Pakistan Rangers’. at 34. See also Siddiqa, Military,
Inc. at chapter 4 and 5.

 John Bray, ‘Pakistan at 50: A State in Decline?’, International
Affairs (Royal Institute of International Affairs 1944-) 73, no. 2 (1997): 50,
https://doi.org/10.2307/2623831. at 324.
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government remains an authoritarian one in Pakistan. In the
authoritarian governments the military and paramilitary forces
are used as tools for political suppression, securing continuity and
controlling the resources.s” This political imbalance has mitigated
a legal and political structure which favours the strong military
enterprises. The laws in some cases favour the military,® in other
cases the courts show complacency by ignoring the fundamental
rights protected in the constitution.

The political and social system prevailing in Pakistan will
not allow severing the military role from its enterprises. A non-
unified civilian structure cannot cope with a more organised
650,000 military personnel (and many more retired) which are
now used to perks and privileges of luxuries unknown to the
majority civilians in Pakistan. These privileges mostly come from
the businesses owned by military. The dismantling of the military-
business complex will not be easy, nor will it automatically end
corruption in the ranks. In addition, the economy of Pakistan is
strongly based on these economic entities. The success of the effort
to reduce the role of military in business will depend on a number
of factors, the most important of which will be the capacity of the
civilian leadership to replace the lost commercial revenue with
increased central budget allocations. Further, owning of business
entities by any organ of the government is not unlawful. Thereby,
the government cannot stop any organ from owning such entities,
specifically in Pakistan where the military is considered more
powerful than the government itself. In China, the civilian
government managed to reduce the role of the military as an
economic entity but the task was not easy. Any civilian
government wishing to sever the Peoples Liberation Army (PLA)
from its enterprises or reduce corruption in the ranks faced
enormous political opposition from the powerful PLA.¢ The role
of military in business was diminished to an extent till the year
2000 but it still remained in few sectors. Even if the PLA were
removed from business altogether, however, officers and enlisted
personnel could still exploit the PLA's infrastructural advantages
for corrupt gain.”® The Chinese president Xi recently ordered the
military to put an end to the paid service activities and focus on

67 Amos Perlmutter, Modern Authoritarianism: A Comparative
Institutional Analysis, 1st edition (New Haven: Yale Univ Pr, 1981). at 10-
16.

68 For instance, the Industrial Relations Ordinance.

¢ Ellis Joffe, ‘Party-Army Relations in China: Retrospect and
Prospect’, The China Quarterly, no. 146 (1996): 299-314. at 311-312.

70 Mulvenon, Soldiers of Fortune. At 152
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military trainings.”? The ownership and control of some
corporations including big multinational corporations are still
speculatively with the PLA.72 In China, the role of the military was
working side by side and under an authoritarian government. The
government still struggled to reduce the military’s role in
business. Pakistan, on the other hand is politically different and
the military have a more inclusive role in politics. The
accountability of military in politics or other ventures is next to
impossible. In this case severing the link of military with its ever-
increasing business is not a realistic solution. Keeping its political
history in mind and applying collier’s theory if the military gets
discontent with its earning the chances of coup increases.” The
government is financially not in position to provide the military
with the benefits which they are used to through these business
entities. The complex situation requires a socio-political discussion
on how the role of military can be defused in economic activities.

The political and social situation and to an extent the legal
scenario presented above do not call for the abolition of military
owned enterprises. Although, the problem of the protection of the
fundamental rights of the people will exist, there are other legal
measures to be taken for the enhancement of the protection. The
solution lies in a legal approach towards the issue. Although it is
impossible in states like Pakistan to side-line the role of military in
business; the government must comply with human rights
principles of providing equal opportunity and fair competition
with due process of law. In order to provide equal opportunity to
the private business the business environment need to be more
transparent. All the measures which endanger the fundamental
rights must be identified and then dealt with through appropriate
actions. This article identified the threat to the right to a fair
competition because of certain business practises. The practises
which endanger fair competition can be reduced if article 18(b) is
supported with secondary legislation. Additionally, all the
business entities including charities and welfare trusts need to be

71 Ryan Pickrell, ‘China’s Commander-in-Chief Orders His
Military to Stop Running Kindergartens and Figure out How to Fight,
Business Insider, accessed 26 June 2020,
https:/ / www .businessinsider.com/ xi-tells-chinas-military-to-stop-
running-kindergartens-and-learn-to-fight-2018-8.

72'Huawei on List of 20 Chinese Companies That Pentagon Says
Are Controlled by People’s Liberation Army’, Time, accessed 26 June
2020, https:/ /time.com /5859119 /huawei-chinese-military-company-
list/.

73 Paul Collier and Anke Hoeffler, ‘Military Spending and the
Risks of Coups d’Etats’, n.d., 32.
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more scrutinised through the regulatory authorities. Most
importantly all the businesses complacent in irregular activities
must come under the same law. The legal issues that must be
looked into include the conflict of interest laws, interference and
control of public service entities by any means, using the public
property for private gains and explaining the meaning of public
property, how to maintain transparency in big financial projects
like CPEC, financial deals related with exploration of natural
resources and international business partnerships by military
enterprises.

5. Conclusion

The article is an attempt to bring the debate of military business
and its relationship with Human Rights to a legal context. It is an
inhospitable topic thereby not a lot has been written about it, the
present literature is only about the political, economic or social
effects of the military business but not its legal perspective.
Thereby, it undoubtedly raises more questions, manages to
identify major issues and answer a few convincingly. The effort
may trigger a debate about this perspective of Business and
Human Rights in order to move towards a free society.

A free society is not possible without economic freedom.
Economic freedom comes with due process of law in economic
affairs which leads to a fair competition in a financial system.
Former U.S. Assistant Attorney General Mr. James Rill similarly
stated that;

‘[n]ot only is the wide acceptance of basic procedural fairness an
elemental foundation of a free economic society, it also enhances
respect for the enforcement agency and confidence that its
decisions constitute an impartial appraisal of the facts and legal
standards with a full understanding of both.”74

This has been realised by a few developed states through
consistently revising their Competition and Antitrust laws. In
addition, a single government authority or organisation is not
allowed to monopolise a specific business market. The situation
can be different in other parts of the world where the political
power and socio-economic structure is influenced by one specific
entity. In cases where the specific entity is an armed military force

74 James F. Rill, A Comparison of Business and Agency Views on
Certain Procedural Fairness Issues, Before the ABA Section of Antitrust
Law Spring Meeting 2 (Mar. 28-30, 2012), available generally at
www.americanbar.org/groups/antitrust_law.html.
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can lead to many Socio-Economic and Political Complications.
The author have specifically tried to deal with a small part of the
problem i.e. the military business interests and its effect on fair
competition as a fundamental right in Pakistan. This study has
attempted to produce an initial, tentative account of the
relationship of military business with violations of one basic right.
However, during the study it was realised that the impact may
well be beyond the right to fair competition. It may well be
attached with the violations of both civil and political as well as
economic social and cultural rights. The author have not
mentioned the facts which may lead us to the involvement of the
military  business in  smuggling, corruption, enforced
disappearances and even ethnic cleansing for grabbing natural
resources in Pakistan. This requires more intense research and
secondly a safe working place and environment.

The empire of military business can vary from lootings in
conflicts to complicity in international crimes. It can have social,
political, cultural and economic impacts upon a large quantity of
individuals. It can defy a fair process for competitors by creating a
Kafkaesque situation for private business entities and exploit the
situation in its own favour by monopolising the market. It can rely
on using public property for private business without any legal
ramifications. It can use force for achieving private business goals.
It can protect and favour a few individuals because of their
affiliations, disrespecting the equality principles. In Pakistan’s
context, the issue of Milbus will have more Human Rights
implications with the CPEC projects launched with minimum
transparency and huge military control. The probable implications
can be studied through a separate research plan. One thing which
the author can identify is that the military business relies upon
tactics of oppression; and the disadvantage of suppressing basic
rights of the people will always be greater than economic gains of
an entity. This is further acquainted by military grandeur,
whereby the military considers itself as the only patriotic organ
within the society and is capable enough to understand economy,
society, politics and business. The military grandeur creates a
legal vacuum whereby military and non-military stuff (either
tangible, non-tangible, persons or objects) is treated differently
from each other. The military then rephrases the political realities
according to its own specific understandings and want the civilian
society to believe in their narrative. As the first Pakistani Military
dictator General Ayub Khan once stated the ‘we are a very
difficult country structurally. [...] We don’t know the value of
freedom. Our people feel exposed and unhappy in freedom. [...]
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Thank God we have an Army.”75 It is evident that it is the lack of
freedom of the majority which strengthens the Military Business.

L

7 Altaf Gauhar, Ayub Khan: Pakistan’s First Military Ruler
(Oxford ; New York: Oxford University Press, 1996). At 339.
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Accession to Annexation: A coercive legal measure
in UN-Recognized Disputed territory of Jammu &
Kashmir

Nasir Qadri”
Abstract

With the partition of British India, two independent states came into
being by a result of the messy transfer of power from British colonial
rule to two newly independent states of India and Pakistan. Both
have celebrated over seventy amniversaries. The partition pact
allowed the people to decide their future on the basis of Two-Nation
theory, i.e. Hindu majority areas were to be a part of India, whereas
Muslim majority areas were to be assimilated to newly-born
Pakistan. The place of Kashmir, as being a Muslim-majority area,
among these new nations, was hotly debated. However, an adequate
solution was prevented when India sent her troops to occupy J&K
forcibly under the garb of self-concocted temporary instrument of
accession. This paper will discuss the partition plan juxtaposed with
the Resolutions made by the United Nation on Kashmir, making of
Constituent assembly till the abrogation Article 370 of Indian
constitution which guaranteed special status to disputed state of
Jammu Kashmir

Key words: Indian Independence Act 1947, Instrument of Accession, United Nation
Security Council, Article 370, Article 35-A Constitution of India

1.1 Introduction:

After British India was created and was controlled and
administered by British Government, as a consequence of political
developments within British India and urge to share power, the
British Parliament enacted Government of India Act, 1935. This
Act for the first time made provision for accession of “Indian
States” to the “British India”. The provisions were so made
keeping in view the ground realities, in particular geographical
position of the “British India” and the “Indian States”. The
provisions of the Act intended to provide a sort of Federation
where the federating unit i.e. Indian States could accede to British
India in accordance with the provisions of the Act. When all of
Mountbatten’s efforts to keep India united failed, he asked Ismay
to chalk out a plan for the transfer of power and the division of
the country. It was decided that none of the Indian parties would
view it before the plan was finalized. The plan was finalized in the

* The author is PhD candidate in International Islamic University
Islamabad and serves as Director of Legal Forum for Oppressed Voices
of Kashmir he can be accessed at: director@lfovk.com.
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Governor’s Conference in April 1947, and was then sent to Britain
in May where the British Government approved it.

However, before the announcement of the plan, Nehru
who was staying with Mountbatten as a guest in his residence at
Shimla, had a look at the plan and rejected it. Mountbatten then
asked V. P. Menon, the only Indian in his personal staff, to present
a new plan for the transfer of power. Nehru edited Menon’s
formula and then Mountbatten himself took the new plan to
London, where he got it approved without any alteration. Attlee
and his cabinet gave the approval in a meeting that lasted not
more than five minutes. In this way, the plan that was to decide
the future of the Indo-Pak Sub-continent was actually authored by
a Congress-minded Hindu and was approved by Nehru himself.
Mountbatten came back from London on May 31, and on June 2
met seven Indian leaders. These were Nehru, Patel, Kriplalani,
Quaid-i-Azam, Liaquat Ali Khan, Nishtar and Baldev Singh. After
these leaders approved the plan, Mountbatten discussed it with
Gandhi and convinced him that it was the best plan under the
circumstances. The plan was made public on June 3, and is thus
known as the June 3rd Plan. The following were the main clauses
of this Plan:

The Provincial Legislative Assemblies of Punjab and Bengal were
to meet in two groups, i.e,, Muslim majority districts and non-
Muslim majority districts. If any of the two decided in favour of
the division of the province, then the Governor General would
appoint a boundary commission to demarcate the boundaries of
the province on the basis of ascertaining the contiguous majority
areas of Muslims and non-Muslims. The Legislative Assembly of
Sindh (excluding its European Members) was to decide either to
join the existing Constituent Assembly or the New Constituent
Assembly. In order to decide the future of the North West Frontier
Province, a referendum was proposed. The Electoral College for
the referendum was to be the same as the Electoral College for the
provincial legislative assembly in 1946. Baluchistan was also to be
given the option to express its opinion on the issue. If Bengal
decided in favour of partition, a referendum was to be held in the
Sylhet District of Assam to decide whether it would continue as a
part of Assam, or be merged with the new province of East
Bengal.

Out of total 565 princely states, 175 were known as
suzerainty throne monarchy and were under the central
government of British India, and the remaining were dependents
known as “Dominions’ of the provincial governments of British
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India; Only 17 suzerain states were handed over to Pakistan.
However, the division of three larger provinces having both
Muslims and non-Muslims was divided by a Boundary
Commission i.e. Redcliff Award, partition was affected by the
boundary commission because awarding of three Muslim
dominated Tehsils of district Pathankot to Indian dominion by
Redcliff Commission was manipulated by Mountbatten to
safeguard that the Jammu and Kashmir state retained that
essential access to India. The awarding of Gurdaspur to India
makes it possible for India to access Kashmir which was not
possible to reach.

2.1 Indian Independence Act 1947:

India Independence Act 1947 was an Act passed by the Parliament
of the United Kingdom (UK) that divided the British India into
two new independent dominions of India and Pakistan. The Act
received the assent of the royal family on July 18, 1947 after which,
India came into existence on August 15 and Pakistan on August 14
in the year 1947. The Act was formulated together by UK Prime
Minister Clement Attlee and the Governor General of India Lord
Mountbatten after the representatives of the Indian National
Congress, the Muslim League, and the Sikh community gave their
consent to the Act. This act came to known as 3 June Plan or
Mountbatten Plan.

2.1.1 Important provisions under this Act

o Partition of the British India into two new and fully
sovereign dominions-India and Pakistan with effect from
15th August 1947;

o Division of the provinces of Bengal & Punjab among the
two newly formed countries;

e The offices of Governor-General in both the countries
would be set up. These Governor-General would be
representing the Crown;

o The complete legislative authority would be conferred in
the hands of the Constituent Assemblies of the two new
countries;

e The British suzerainty over the princely states would be
terminated from August 15, 1947;

e Abolishing the use of title “Emperor of India” by the
British monarch;
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e The Act includes the division of the armed forces between
the two countries.

2.1.2 Salient features of the Act

The two new dominions, India and Pakistan came into existence
after the formulation of this Act. Dominion of India will represent
the desire of the all people in India for self-government, while the
Dominion of Pakistan would express the demand of the Muslims
for the self-government. The appointed date for the partition is 15
August 1947.

2.1.3 Territories:

Pakistan-East Bengal, West Punjab, Sind, Northwest Frontier
Provinces, Sylhet divisions in Assam, Bahawalpur, Khairpur, and
Chief Commissioner’s Province of Baluchistan and its eight other
princely states Bengal-The province of Bengal ceased to exist. Two
new provinces came into existence-East Bengal and West Bengal.
Punjab: Two new provinces came into being-West Punjab and
East Punjab. Boundaries of new provinces would be determined
by a committee headed by Sir Cyril Radcliffe. Constitution of
India and Pakistan: The Government of India Act 1935 governed
the two dominions until the new constitutions were framed for
both the countries. Governor-General of India and Pakistan: For
each of the countries, a separate Governor-General was required
to be appointed by the Crown subject to the laws of the legislature
of either of the new dominions. The Act also provided critical
directions on the armed forces of India as well as the steps to be
taken in regards to British forces in India. Naval forces were also a
critical area that was dealt with by this Act. The Act also created
the legislatures of both the new countries formed. It also stated
that the British would cease to have any control at all in any
affairs of India and Pakistan from August 15, 1947 onwards.

2.1.4 Repeal

The Indian Independence Act of 1947 was repealed in Article 395
of the Constitution of India and in Article 221 of the Constitution
of Pakistan of 1956. The Act also created the legislatures of both
the new countries to be formed. It also stated that the British
would cease to have any control at all in any affairs of India from
August 14, 1947, onwards. The same applied for Pakistan as well.
It also made provisions for the constituent assemblies of both
India and Pakistan. It was decided that the constituent assemblies
in both these countries would have all the powers vested in them.
They would also create the respective constitutions in any way
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that they deemed fit. Indian Independence Act 1947 also decided
the governor-generals for the new countries. It also dealt with the
results of forming the new dominions. This Act also dealt with the
orders that were needed to make sure that it was executed in the
way it was supposed to be. It looked into the services that were to
be provided by the Secretary of State. The Act also provided
critical directions on the armed forces of India as well as the steps
to be taken with regards to British forces in India. Naval forces
were also a critical area that was dealt with by this Act.

3.1. Kashmir’s Accession

After the British Suzerainty lapsed on 15t August 1947 and the
complete independence for both dominions were announced, the
State of J&K did not accede to any of the two dominions and
maintained its independent character. However, on 12th August
1947 a standstill agreement between the rulers was concluded and
it was stipulated that pending settlement of details and former
execution of fresh agreements, the existing agreements would
continue. It's worth to mention here that the area covers the
existing arrangements related to communications, supplies, postal
and telegraphic arrangements but did not extend to defence and
foreign affairs!. The independent position of Kashmir till 2nd
October 1947 until “The trouble” in Kashmir began as confirmed
by the pro Indian sheikh Abdullah who made the following
statement in Delhi on 21 October 1947;

“.... The present troubles in Poonch a territory of Kashmir was
caused by the un-wise policy adopted by the state. The people of
Poonch had started a people’s movement for the redress of their
graveness. It was not communal, Kashmir started sending its
troop and there was a panic in Poonch. But most of the adult
population of Poonch were ex-service men in the Indian army
with a close connection with people of Jhelum and Rawalpindi.
They evaporated their women and children, crossed frontier and
returned with arms supplied to them by willing people. The

1 S.C.OR third year, 229th meating,1948 page 101 the subject
covered under the stands still agreement were specified in section 7.
Clause 1 ( c of the Indian independence act of 1947 which provides as
follow: Not withstanding anything in paragraph(b) ... effect shall, as
nearly as maybe continue to be given to the provisions of any such
agreement as is there in referred to which related to customs, transit and
communications, posts and telegraphs or other like matters until the
provisions in question or denounced by the ruler of Indian state or
person having authority in the tribal areas on the one hand or by the
dominion or province or other part of here of concern on the other hand
or are superseded by the subsequent agreements.
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present position was that the Kashmir state police were forced to
withdraw in certain area.”?

The Muslim population of Jammu and Poonch were ordered to
evacuate their homes forthwith but before it could be
implemented, an ethnic cleansing of Muslim started and peoples
were cold bloodedly massacred and there village were set on fire.
Reporting one incident, the Times of London observed “...237,000
Muslims were systematically exterminated, unless they escaped to
Pakistan along the border by the forces of Dogra state, headed by
the maharaja in person.? The news of heinous atrocities
perpetrated by the despotic forces of maharaja who infiltrated
from adjoining parts of India inflamed the passion of Muslims of
Kashmir and Pakistan. The indigenous guerrillas of Kashmir
responded the Maharaja’s force and on 21/22 October, the Pathan
tribesmen from the tribal area of Pakistan’s North West frontier
province entered the Kashmir to help their co-religionist who
were facing the atrocities of forces of maharaja. Daily Telegraph of
London 12t January 1948 also observe; “it was undoubtedly tales
of horrible cruelty against their co-religionist in Jammu, coupled
with hurting news of insurrection, which first set them on their
course of invade”4

Since the maharaja force were unable to contain the
disturbance, he sent his deputy prime minister R. L Batra to New
Delhi on 24.10,1927 for help in form of men, arms and
ammunition. Jawaharlal Nehru and Sardar Patel came to know
about the Batra arrival in the same day of evening. The request of
maharaja was considered at meeting of Indian defence committee,
next morning, which was presided over by Lord Mountbatten,
who urged that it would be dangerous to send any troops to
Kashmir, unless Kashmir had first offered to accede. The chiefs of
army, naval and air force, were however given directions same
morning to prepare plans for sending troops to Kashmir.
Simultaneously V. P Menon, the civil servant was sent to Kashmir
to present the cabinet terms to maharaja while the officer
accompanying him studied the military situation. Menon further
advised Maharaja to leave Srinagar as according to him the
raiders had reached Baramulla. The maharaja along with his wife
and son left Srinagar in morning of 26. 10 .1947. After difficult
seven hours trip the maharaja caravan reached Jammu the

2 Sited by Sir Zafar Ulla khan in Security Council debate on
Kashmir. S.C.O.R, 31 year 228th meeting, 16t January 1948, p. 68.

3 Sarwar Hassan, Pakistan and United Nation (New York:
Manhattan publishing co, 1961) p.68

4 Ibid., p. 98.
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exhausted Hari singh went immediate to his private quarter to
retire before going to sleep he called his ADC to issue his last
order as ruling maharaja;

“Wake me up only if V. P Menon returns from Delhi he said,
because that will mean India has decided to come to my rescue.
If he does not come before dawn shoot me in my sleep with my
service revolver, because if he hasn’t arrived, it will mean all his
lost”>

While the frenzied preparations for the operations were under
way, Lord Mountbatten ordered V. P Menon to fly to Jammu
residence of Hari Singh. V. P Menon reached his bed side before
the maharaja could make his wish which he had given his ADC.
With him awaiting on the Hari Singh signature which would
provide a legal framework for India’s action. V. P Menon came
back to his Delhi residence late on the evening of that same
Sunday 26th October. He joined Britain’s deputy his commissioner
Alexander Symon for a drink a few minutes after the returns.
Menon seems jubilant.

“As both sat down and enormous smile spread across his face.
He raised his glass to Symon. He pulled a piece of paper from
his jacket pocket and waved it gaily towards the English men.
Here it is, he said. “We have Kashmir. The bastard signed the act
of accession and now that we’ve got it, we’ll never let it go”®

4.1 Indian Army Intervention:

There are two versions narrated by the historian pursuant to the
intervention by the Indian army. As reported by the Joseph
korbel, ‘it has been alleged that plans were made for sending
Indian forces to Kashmir at some day before 26t October on
which day the raid on that state from the direction of Abbottabad
began’ the author has provided a time table of events as regard
decision taken plans made orders given and movement started in
this matter.

e On 24t October the commander in chief, Indian army
received information that the tribesmen had seized
Muzaffarabad.

e On 25%h October the army were directed to examine and
prepare plan for sending troops to Kashmir by air and
road.

5 Larry Collins and Dominique LA Pierre, Freedom at Midnight
(New York: Harper Collins Publishers 1997, Paperback edition), p. 447.
6 Ibid., p. 448.
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¢ On the afternoon of 25t one staff officer of the Indian army
and one Royal Indian air force were sent to Srinagar this
was the first contact between officers of Indian head
quarter and officer of the state Kashmir force.

¢ On the same afternoon an order came to be issued to an
infantry battalion to prepare itself to be flown at the short
notes, to Srinagar in the event of government of India
decided to accept accession of Kashmir.

¢ On the early morning of 26t October, the staff officers who
were sent to Srinagar returned and reported their meetings
with a high official.

¢ On the afternoon of 26t October India finalized its plan for
dispatch by air of troops to Kashmir.

e At first light on the morning of 27t October with
Kashmir’s instrument of accession, the movement by air of
Indian forces to Kashmir began.”

The LT General L. P Sen, reported in “The Slender was the threat;
Kashmir confrontations 1947-1948 New Delhi, the first Indian unit to
arrive at Srinagar air field was 1/11t. It orders for the operation
were issued at 1300 hrs. On 26t October 1947 the airlift was
superintended by General Sir Dudley Russell.8 The government of
Pakistan reacted against the Indian move to send his troops to
Kashmir. The governor general of Pakistan, Muhammad Ali
Jinnah, at midnight October 27 ordered the acting commander-in-
chief general Sir Douglas D. Gracey, to dispatch troops to Kashmir
the general was reluctant to follow Jinnah’s instruction without
the approval of Marshal Sir Claude Auchinleck, who was the
supreme commander in charge of administering partition of the
Indian army.

5.1 Internationalisation of Kashmir dispute:

Following the intense disturbance in Kashmir state, government
of India and government of Pakistan and also British government
had intense communication between each other with regard to the
hostile situation. There are as many as twenty two
correspondences between government of India, government of
Pakistan and British government. It is not possible to provide the
entire text of correspondence in the instant paper however few
correspondences are worth to be reflected here, to provide the
actual position;

7 Josef Korbel, Danger in Kashmir, (Oxford: Oxford University
Press 1954), p. 86-87.

8 Lt General L. P. Sen, Kashmir Confrontation 1947-1948 (New
Delhi: Bird would, 1969), p. 58.
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5.1.1 The Nehru's cable to Attlee Dated October 26. 1947

“We have received urgent appeal from assistance from Kashmir
government. We would be disposed to consider such a request
from any friendly state. Kashmir north frontier as you are aware,
runs in commonly with those of three countries, Afghanistan, the
union of soviet socialist republic and china. Security of Kashmir,
which must depend upon control of internal tranquillity and
existence of stable government since part of southern boundaries
of Kashmir and India are common. It should be clarified that
question of aiding Kashmir is not designed in any way to
influence the state to exceed India.’

5.1.2 Pundit Jawaharlal Nehru telegram to Liaqat Ali khan

Pundit Nehru sent a telegram to Liagat Ali khan prime minister of
Pakistan in which he said “I wish to assure you that government
of India has been forced upon them by circumstances and
improvement and grave danger to Srinagar. They have no desire
to intervene in affairs of Kashmir state after raiders have been
driven away and law and order established. In regard to accession
also, it has been made clear that that this is subject to reference to
people of the state and their decision, government of India have
no desire to impose any decision and will abide by peoples wishes
but those cannot be ascertained till peace and law and order
prevail. Protection of Kashmir of armed raids thus becomes first
objective and in this we trust, we shall have your co-operation.0”

5.1.3 India’s Prime minister sent telegram, to prime minister of
Pakistan

“our assurance that we shall withdraw our troops from Kashmir
as soon as peace restores peace and order are restored and leave
the decision regarding the future of the state to people of state, is
not nearly a pledge to your government, but also to the people of
Kashmir and to the world.1?”

5.1.4 Nehru's telegram to Liaqat Ali khan dated 04,11,1947

“We are anxious to restore peaceful conditions in Kashmir and we
invite your cooperation again to this end. This can only be done
after withdrawal of raiders from state territory. As soon as raiders

9 Text of telegram dated October 26t, 1947 from Jawaharlal
Nehru to the British by Prime Minister, Clement Attlee.

10 K. Sarwar Hassan, Documents on the Foreign Relations of
Pakistan: The Kashmir Question (Karachi: IIA. 1996) p. 71.

11 Tbid.
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are withdrawn, there would be no necessity for our keeping our
troops there. I wish to draw your attention to broadcast on
Kashmir, which I made last evening. I have stated our
government policy and make it clear that we have no desire to
impose our will on Kashmir, but to leave final decision to people
of Kashmir. I future stated that we have agreed on impartial
international agency like wunited nation supervising any
referendum.1?”

5.1.6 Nehru's telegram to Prime minister of Pakistan 08.11,1947

“It will thus be seen that our proposal, which we repeatedly stated
are:

1. That government of Pakistan should publically undertake
to do their utmost to compel the raiders to withdraw from
Kashmir;

2. That government of India should repeat their declaration
that they will withdraw their troops from Kashmir soil as
soon as raiders have withdrawn and law and order
restored;

3. That government of India and Pakistan should make a
joint request to UNO to undertake a plebiscite in Kashmir
at the earliest possible date!3”

5.1.7 Nehru'’s telegram to Prime minister of Pakistan 21.11,1947
Prime minister of Pakistan stating;

“...Thave repeatedly stated as soon as raiders have been driven
out of Kashmir or have withdrawn and peace and order have
been established, Kashmir should decide question of accession
by plebiscite or referendum under international auspices such as
those of United Nations. It is very clear that no such reference to
the people can be made when large bodies of raiders are
despoiling country and military operations against them are
being carried out. By this declaration I standi.’*”

The written promises regarding the plebiscite made by the prime
minister of India Pandit Jawaharlal Nehru, however, proved
hallow as instead of adhering those commitments, he directed his
representative at UN P. P Pillai, who sent a letter to president of
Security Council on 1st January, 1948, and lodged complained

12 Tbid.
13 Ibid.
14 Ibid.



Islam. L. Rev. [Vol. 5: 1 & 2, Spring/Summer, 2021] 34

against the Pakistan in Security Council.’> It is worth to mention
that the Indian complained was based on Article 35 of chapter IV
of the UN charter which lays to the “Pacific settlements of the
dispute”. The complained made by the representative of India by
UN was not only replied by Pakistan but it lodged a counter
complained against India stating there in, besides other things that
India has obtained the accession of J&K by fraud and violence and
large-scale massacre and atrocities on Muslim of J&K have been
perpetrated by the armed force of maharaja and Indian union and
by the non-Muslim subject of the maharaja. At the conclusion of
lengthy debate in the matter the Security Council adopted two
resolutions by virtue of the first resolution of 17t January, 1948.16
The UNSC asked the two governments to refrain from
aggravating the situation and to do everything within their power
to improve the situation. It also requested them to immediately
apprised the council of any material change in the situation by
virtue of second resolution adopted on 20t January it established!”
the United Nation commission for the India and Pakistan
(UNCIP). On 28 January 1948 the head of the council presented
the draft resolutions submitted by both India and Pakistan
delegations. The Pakistani draft called upon the commission to
arrange for:

A) The withdrawal of Indian armed forces and the tribes men
as well as all tress passers weather belonging to Pakistan
or India;

B) The repatriation of all residence of Kashmir who left on
their own or who were compelled to leave as a result of the
tragic events.

C) The establishment in Kashmir of an impartial interim
administration; and

D) The holding of plebiscite to certain the free fair and UN
fettered will of the Kashmiri's as to whether the state
wished to accede to India or Pakistan.8

The Indian draft contrary to the promises repeatedly made by
India for holding of plebiscite in Kashmir focused on “promoting
the cessation of acts of hostility and violence”. It envisaged a

15 Letter of representative of India addressed to the president of
Security Council, 1 Jan 1948, pp. 107-13.

16 Resolution adopted by Security Council, 17t January, 1948
S/651 p.164.

17" Resolution adopted by Security Council, 20t January,
1948(S/ 654 P.160-162).

18 Resolution adopted by the Security Council 20 January 1948
(S/654).
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period of six month for the restoration of normalcy following the
end of fighting sheikh Abdullah was to head the Interim
government under the Maharaja instead of an impartial
administration and the plebiscite was to be held at some remote
date in the presence of Indian troops. The draft made by the India
foresaw the convocation of national assembly based on adult
suffrage and the establishment of the national government. The
reaction of the members of the security council was quite
unfavourable to the draft prepare by the India e.g. commenting on
it the United Kingdom representative, Mr Noel-Baker observed!?
“that a settlement arrived at quickly in the security council is real
way to stop fighting he viewed the whole episode starting from
the preliminary measures as to the fighting, write up to the
eventual plebiscite, as one problem.” Mr Austin from the United
States? was of the opinion that “machinery that was free from
suspicion and was actually impartial administration for plebiscite
would have backing of all.” Mr Tsiang from china?! favoured the
principle of free and impartial plebiscite for deciding the question
of accession he opines “Much of the incentive to violence and the
use of force would be removed.” The Argentinian delegate Mr
Arce minced no words when he made the following observation
on the Indian draft “Both the maharaja as absolute monarch of
Kashmir, and the government or government established by him,
have already shown themselves biased in favour of one of the
parties and cannot therefore preside over a free plebiscite. Even if
they could, they should not do so, because the opposing party
would not recognise the fairness of his plebiscite, even if it had
been fairly conducted.

It is worthwhile remembering the Latin proverb, which
says sublata causa tollitur effectus or in other words remove the
cause and the effects will disappear. In this case, the cause of all
disturbances, whether from India or Pakistan, or from the tribes,
lies in the rebellion of the people of Kashmir against the absolute
monarch who rules them as if he were running a farm and the 4
million inhabitants were so many heads of cattle and not human
beings.” On 6t February 1948 general McNaughton of Canada
who was president of the council for the month following
consultation with other members, presented a draft resolution it
envisaged “the withdrawal of all irregular outside forces from
Kashmir; the establishment of law and order followed by the
withdrawal of regular armed forces; the return of all Kashmiri

195.C.O.R Third Year 236th Meeting, 28 January 1948 p. 283.
20 Ibid., p. 287.
21 Ibid., p. 288.
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refuges to the state; the establishment of an interim administration
acceptable to the people of Kashmir; and finally the organisation
of plebiscite under the authorities of security council .22

Resolution of 13t august 1948 and 5t January 1949 on the
basis of negotiation conducted with leaders of both countries, the
united nation commission for India and Pakistan came to the sub-
continent it adopted two resolutions on 13t august 1948 and 5t
January 1949. The first resolution®, consisted of three parts.
According to the part I) the government of Pakistan and India
were to observe cease fire in the state of Jammu and Kashmir and
according to part II), they reaffirmed their wish that that the
future status of the state would be determined by the will of
people of Kashmir. As far as part iii) was concerned, it stipulated
the following principles as the basis for truce agreement. The part
ii is of the utmost importance in light of the later controversy
about the withdrawal of Pakistani troops. It reads as follow;

“When the commission shall have notified the government of
India that the tribes men and Pakistani nationals referred to in
part ii hereof have withdrawn there by terminating the situation
which was represented by the government of the India has
having occasioned the presence of India forces in the state and
further that the Pakistani forces are being withdrawn from the
state of Jammu and Kashmir the government of India agreed to
begin to withdraw the bulk of their forces from that state in
stages to be agreed upon with a permission?”

India accepted this resolution the government of Pakistan also
accepted with subject to condition that, “The government of India
accept the condition lay down part b paragraph 6-15 both
inclusive of the security council resolution of 21th April 1948, as
explained by the spencer’s, for a free and impartial plebiscite to
decide whether the state of Jammu and Kashmir is to exceed to
India or Pakistan?>. The resolutions of 13t august and 5t January
1949 together spell out the terms and conditions for the settlement
of the Kashmir dispute. The immediate positive result was the
coming into the force of cease fire agreement which came effective
on 1st January 1949. It is obvious from the foregoing that the
commission failed in its efforts aimed at demilitarization, the

2 Draft resolution submitted to Security Council 6 February
1948(S/667) p. 162-63. This draft was not voted upon.

23 Resolution adopted by the UNCIP, 13t august 1948 (S5/1100,
para75 P.182-83).

2 A. G Noorani, The Kashmir Dispute 1947-2012 (India: Oxford
University Press, 2012), p.159.

% Jbid.
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commission proposed the submission of all questions pertaining
to part ii of the resolution of 13t august 1948 to arbitration. The
commission proposal was strongly supported by Prime Minister
Attlee and President Truman it was accepted by Pakistan but
rejected by India.

Following the failure of the commission to get its
arbitration proposal accepted the Security Council asked its
president of the month, general McNaughton of Canada to
undertake the task. Mr McNaughton proposed:

“The reduction of armed forces of both Pakistan and India be
made in stage so that it does not cost to the fair of the people and
on either sides of the cease fire line Pakistan accepted these
proposals and were as India rejected them?.”

Following these developments finally on 14t march 1950 the
security council adopted a resolution by virtue of which it wound
up united nation commission for India and Pakistan and its place
created the office of united nation representative for the purpose
of de militarization of the state the first person to occupy that
office was Sir Owen Dixon a judge of Australia high court and
subsequently the chief justice of Australia. He also made
strenuous efforts to get two countries to agree to his program of
de militarization but failed to do so because of India’s refusal to
corporate. Sir Owen felt extremely frustrated in his mission and
eventually resigned.

6.1 Making of the constitution of India:

While the Security Council was ceased of the problem, Indian
constituent assembly was busy for making the constitution for
India. No one represented Kashmir state in the assembly till May
1949. On October 17, 1949 article 306-A was taken up for the
consideration. This article later became Article 370 with the
posture taken by at home and abroad and more particularly
before the world body. The constituent assembly for making of
constitution of India was convened a draft of article 306-A was
handed over to interim prime minister sheikh Abdullah by Sh. N.
Gopala Swami Ayyanger the then minister of Railway and
transport. Sheikh Abdullah placed the said draft before the
working committee of national conference, who arrived at
conclusion that the draft is unacceptable. The Sh. N. Gopala
Swami Ayyanger informed sheikh Abdullah on 15t October 1949

that “in no case it is possible to for us to go beyond our new draft and in

?® Resolution adopted by the UNCIP, 13th august 1948 (S/1100,
para75 P.182-83).
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case even this draft is not acceptable to the drafting committee, then take
step to insure the postponement of the consideration by the constituent
assembly of the proposed article 306-A to some other date.”

The DO letter forwarded by Mr. Gopal was responded by sheikh
with following words,

“We have arrived in the conclusion that it is not possible for us
to let the matter rest here. As i am genuinely anxious that no
unpleasant situation should arise, I would request you to see
even if now something could be done to rectify the position. In
case I fail to hear from you from reasonable time I regret to say
that no course is left open for us to forward our resignation from
the constituent assembly.?””

The issue of article 306-A was finally taken up for the
consideration on 17th October, 1949 and some legal issues
pertaining to Interim arrangement were thoroughly debated in the
constituent assembly. As a consequence of such developments
and circumstances article 370 was incorporated in the constitution.
While the Constitution of India was being made and the United
Nations had already passed Resolutions, issue arose as to how,
pending settlement of the State, Dominion of India, could make
constitutional provisions for the State of Jammu and Kashmir.
This issue was addressed by the Government of India, in
communication dated 21.11.1949. It responded in following terms:

“While the Constitution of India, which, inter alia provides for
the relations of existing states to the Government of India was
under consideration, it would have been wunfair to the
Government and the People of the State of Jammu and Kashmir
to deny them the opportunity of participating in the discussions
of that Constitution. Such participation was not intended and
does not, in fact, alter the Government of India’s determination
to abide, in the matter of accession, by the freely declared will of
the people of the Jammu and Kashmir. Should that will be
against the State continuing to be part of India, if and when it
comes to express in a constitutional way under conditions to
peace and impartiality, the representation of the State in the
Indian Parliament would automatically cease and provisions of
the Constitution of India that govern the relations of the State of

27 Jammu Kashmir High Court Bar Association, Bar Book Article
35A P10
(HCBA submitted rejoinder before Supreme court of India in a petition
filed by RSS think Tank “We The citizen” later the rejoinder was
published as Bar Book 2018).
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Jammu and Kashmir with the Union of India will also cease to
operate.2”

In the meantime, Indian delegate Sir Banegal Rau in a statement
made on 1st march, 1951 assured the council that action by
Kashmir’s constituent assembly was not intended;

“To prejudice the issue before the Security Council®. A few days
later on 9t march the Indian representative stated his
government view that though the constituent assembly was free
to express its opinion on the question of the future of the state “it
can take no decision on it”% a similar assurance was given by
pundit Jawaharlal Nehru in the Indian parliament on 28t march
1951 and in course of press conference on 11t June 1951.31

Even after the constitutional frame work was debated and arrived
at, the united nation Security Council (UNSE) continued two deal
with “Kashmir issue” and from 26.1.1950 when constitution of
India came into force till 21.12.1971, as many as 13 resolution were
passed. On 13t April 1951 the council appointed former American
senator Frank Graham as a new UN representative he submitted
six courses on demilitarization of the state. The Security Council
also adopted a resolution on 234 December 1932 which urgent the
government of India and Pakistan top enter the negotiation, which
Graham proposed. The government of Pakistan accepted this
proposal as expected, India rejected it too.

6.1.1 Making of constitution of Jammu and Kashmir:

During the making of the Constitution of India and, having regard
to indefinite and uncertain position of the State in the matter of
accession, coupled with ground reality and the Resolutions of
United Nations, special provision was incorporated in the
Constitution of India under Article 370. The founding fathers of
the Indian Constitution, in view of the peculiar position of the
State accepted the position that the Constitution which was being
made cannot be made applicable to the State of Jammu and
Kashmir. But a mechanism can be provided to enable the
Government of the State to run its affairs till the issues are finally
decided and settled. Therefore, none of the provisions of the
Constitution of India dealt with the State of Jammu and Kashmir,

28 Ibid., p. 10-11.

2 Statement of Permanent Representative of India Sir Bangal
Rau in the Security Council 1st March, 1951 p. 281.

30 5.C.O.R 6 year 536th meeting 9™ march 1951 P.3.

31 S.M Burke, Pakistan’s Foreign Policy: An Historical Analysis
(Karachi: Oxford University Press, 1973) p.149.
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except Article 370.Under this provision President was given the
power to apply provisions of the Constitution of India with
“exceptions” and “modifications” in view of the conditions
prevailing in the State.(c) After the entire Constitution of India
was made applicable to all the territories comprised in Union of
India, the President of India exercising his powers under Article
370 passed the 1st Constitutional Application Order i.e. “The
Constitution (Application to Jammu and Kashmir) Order, 1950”

The prime minister made a statement in the Lok Sabha on
24t July 1952, which was outcome of the talks which government
of India had with the leading members of Jammu and Kashmir
government at the time to define the states relationship with the
union the statement is referred to as ‘Delhi agreement’, although
no formal agreement was as such made. It was followed by the
constitution (Application of Jammu and Kashmir) order, 1954 it is
under the same order that the article 35-A came to be incorporated
in the application for the state. In the Lok Sabha on the Delhi
agreement Pandit Jawaharlal Nehru said:

“The question of citizenship arose obviously. Full citizenship
applies there. But our friends from Kashmir were very
apprehensive about one or two matters. For a long time, past, in
the Maharaja's time, there had been laws there preventing any
outsider, which is, any person from outside Kashmir, from
acquiring or holding land in Kashmir. If I mention it, in the old
days the Maharaja was very much afraid of a large number of
Englishmen coming and settling down there, because the climate
is delectable, and acquiring property. So, although most of their
rights were taken away from the Maharaja under the British rule,
the Maharaja stuck to this that nobody from outside should
acquire land there. And that continues, the present Government
of Kashmir is very anxious to preserve that right because they
are afraid, and I think rightly afraid, that Kashmir would be
overrun by people whose sole qualification might be the
possession of too much money and nothing else, who might buy
up, and get the delectable places. Now they want to vary the old
Maharaja’s laws to liberalize it, but nevertheless to have checks
on the acquisition of lands by persons from outside. However,
we agree that this should be cleared up. The old state’s subject’s
definition gave certain privileges regarding this acquisition of
land, the services, and other minor things, I think, State
scholarships and the rest. So, we agreed and noted this down:
'The State legislature shall have power to define and regulate the
rights and privileges of the permanent residents of the State,
more especially in regard to the acquisition of immovable
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property, appointments to services and like matters. Till then the
existing State law should apply.”32

7. Article 370 & 35-A of Indian Constitution

Article 370 and Article 35A were key constitutional provisions
confirming the special autonomy of J&K and provided safeguards
from demographic change. According to Article 370 (1)(b)(i) the
Indian Parliament can only legislate in matters limited to the areas
specified in the Instrument of Accession and any new laws would
be subject to the concurrent consent of J&K Constituent Assembly.
The terms of the Instrument of Accession stipulate three areas
where the Indian legislature may create laws for J&K. Firstly,
defense which include naval, military, air force works,
administration of cantonment areas, arms, firearms, ammunition
and explosives; secondly, external affairs that cover international
treaties and agreements with other countries, extradition,
including the surrender of criminals and accused persons to parts
outside India, etc.; and lastly communications, meaning post and
telegraph, including telephones, wireless, broadcasting, and other
like forms of communication, federal railways, maritime shipping
and navigation.11 It is an arrangement comparable to the “special
status’ enjoyed by Quebec in Canada, by Scotland, Wales and
Northern Ireland in Britain12 and by Aland Islands with
Finland.33 Accordingly, Article 35A is contiguous with Article 370
enacted by the 3rd Presidential Order on 14th May 1954 which
allowed J&K legislature to define their own “permanent residence’
an extension to the similar legal notion of ‘State subjects” which
now stood replaced.14 It made it forbidden for outsiders, except
for Kashmiris, from permanently settling, buying land, holding
local government jobs, as well as winning education scholarships
in the region.

However, according to renowned Indian jurist A.G.
Noorani and others, the Indian government over the past 70 years
has played a part in the systematic covert erosion of J&K's
aforementioned protections with 47 presidential orders that
extended the Indian constitution over the region without any
concurrent consent of the State of J&K. This is affirmed by
Sumantra Bose who describes the 1954 Presidential Order and the

32 A. G Noorani, “Article 35-A is beyond challenge,” Greater
Kashmir 234 March 2017).

3 Eve Hepburn, “Forging autonomy in a unitary state: The
Aland Islands in Finland,” May 5, 2015,
https:/ /www.researchgate.net/publication/263511707 Forging autono
my _in_a_unitary state The Al and_Islands_in_Finland.
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ones that followed as “the end for the Article 370” deeming it
“effectively... dead in letter and in spirit since that time”.

7.1.2 Erosion of special status under Article 370:

The autonomy of the state under article 370 was proclaimed in
1950 by a constitution order formally issued in the name of
president of India, only after four years in 1954 the formal order
was rescinded by the proclamation of another dictum that
legalized the write of central government to legislate in the state
on the various issues like;

A) The Indian Supreme Court was given the authority to be
the undisputed arbiter in Jammu and Kashmir.

B) The part third of the Indian constitution which provide
many fundamental rights to Indian citizens were applied
to the populance of Jammu and Kashmir as well, but with
this stipulation.

When the constituent assembly validated the draft
constitution in 1956 for the state of Jammu and Kashmir, the
constituent assembly dissolved itself and sort the organization of
midterm election at the time the jurisdiction of the election
commission of India did not extend to Jammu and Kashmir. The
monopolies of both houses of the assembly by sponsored by New
Delhi legitimize a full-scale intervention of the central
government, allowing the incorporation of Non-Kashmiri official
in important, administrative positions. In December 1964 union of
India declared the two-high statue of the Indian constitution
would be in acted in Jammu and Kashmir: Articles 356 and 357.
These articles enable the center government to dismiss any elected
government if it perceived a dismantling of the law and order
missionary. Moreover, the extension of direct election to the
Parliament (1966), extension of Article 249 (Power of Parliament to
legislate on State subject in national interest), Article 312 (All India
Services e.g. IAS, IPS) included by union are directly destroying
the special status provision under Article 370.

The 6th amendment in Jammu and Kashmir constitution
not only changes the nomenclature but the eligibility, mode and
method of appointment of head of state. The constitution of
Jammu and Kashmir (6th amendment) at 1965 amended the state
constitution and replaced ‘Sadri-Reysat’” by governor which was
complete violation of the basic structure of the Jammu and
Kashmir constitution. Similarly, many other orders were passed
which eroded the special status of state. The presidential orders
made after the dissolution of state constituent assembly except
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1986 order extending article 249 (Article 249 deals with the power
of the parliament to legislate with respect to a matter in the state
list in national interest) except a 1986 order extending Article 249,
and the present 2019 order — can be seen as the first level of
dilution. This is so because for all these orders, while the
concurrence of an elected State government was obtained, the
State Constituent Assembly did not exist and, therefore, could not
give its ratification.

When J&K was under Governor’s rule as per Section 92 of
the J&K Constitution, in absence of an elected council of ministers,
the Governor could not have validly given the requisite
concurrence to the presidential order. Even if the Governor acting
without a popularly elected government can be considered as a
“state government” for the purposes of concurrence, the Governor
must at least have had some nexus with the State and some
independence from the Centre. However, this is not the case in
practice, since the Governor is not only an unelected nominee of
the Central Government but also holds office during the latter’s
pleasure. Not surprisingly, the 1986 order was challenged in the
J&K High Court; it is still pending. The Government of India is
leaving no stone unturned to make the Special status of Jammu &
Kashmir hallow, there are other numerous instances by which the
Union of India have gone for modification or amendment to the
extent of defeating the basic structure of J&K constitution. The
amendment/ modifications in Reservation Rules, SARFESI Act,
Inclusion of General sales Tax (GST), Powers to National
Investigating agency (NIA) and many other acts have violated the
basic structure of State Constitution.

7.1.3 Revocation of Articles 370 and 35A

The legal mechanisms employed for abrogation of Articles 370
and 35A were through the sub-provision contained in Article 370
(3) which, as mentioned previously, required concurrent consent
by the State’s Constituent Assembly and Presidential Order from
the central government for it to cease being operational. However,
the State’s Constituent Assembly stood dissolved in 1957 and
before that date it never recommended abolition of the provision
or its amendment. Despite this, it was still made possible through
Presidential Order C.O.272. How the Indian government achieved
this is noteworthy. They interpreted ‘J&K Constituent Assembly’
to mean ‘J&K Legislative Assembly’, however the Legislative
Assembly itself was dissolved in 2018 and no consent was
obtained. Alternatively, J&K was under governor’s rule appointed
by the Indian government to act as substitute for the dissolved
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assembly. Within this framework, the upper chamber of the
Indian Parliament passed a resolution ‘recommending’ to use the
power in Article 370(3) to revoke Article 370 in its entirety. The
resolution progressed to the lower chamber on 6th August
followed by Presidential Order 273 which applied to the entire
Indian constitution without any modifications or exemptions to
Jammu & Kashmir. Subsequently, the Indian parliament passed
the Jammu & Kashmir Reorganization Bill of 2019 which
abolished the State of Jammu & Kashmir, further dividing the
region into two ‘union territories’ of Ladakh and Jammu &
Kashmir.3 Since Article 35A emanates from Article 370 it also got
revoked pursuant to the Jammu & Kashmir Reorganization Bill

7.1.4 Contempt of Indian Constitution and Judicial Precedents

The mechanisms employed have been criticized as unilateral
annexation and in contravention of Article 3 of the Indian
constitution which requires bills changing the name or area of any
state in reference to the said state’s consent® This is an open
contempt of India’s own constitution and has been confirmed as
such by the Indian Congress Party as ‘ultra vires’ and against
constitutional procedure.3¢ This has been confirmed by the
lawyers of the Indian Bar Association and petitions have been
filed before the Supreme Court of India which challenge that this
issue as to whether the president of India can make a new Article,
so far as the State of J&K is concerned, a principal has already
been established by the court in various decisions that the
president cannot amend any provision in the application order
and the word “modification” has to be given, in the constitutional
context, a wide interpretation.” There are at least five Indian
Supreme Court judgments that point towards the finality and
permanence of Article 370 and accordingly Article 35A namely,
Prem Nath Kaul v. J&K (1959)% , Sampat Prakash v. J&K (1968)%° ,
Mohd. Magbool Damnoo v. &K (1972)%0 , SBI v. Santosh Gupta

3% Laya Maheshwari, “How the Indian Government Changed the
Legal Status of Jammu and Kashmir,” Lawfare, August 12, 2019, Research
Society of International Law.

3 The Constitution of India, November 9, 2015,
https:/ /www iitk.ac.in/wc/data/coi-4March2016.pdf.

% “Redrawn map may set off more change in Indian-ruled
Kashmir,” The Washington Post, August 7, 2019.

87 Petitions in SC on J&K move,” The Hindu, August 10, 2019.

381959 AIR 749, 1959 SCR Supl. (2) 270.

391970 AIR 1118, 1970 SCR (2) 365.

401972 AIR 963, 1972 SCR (2) 1014.
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(2016)# and Dr. Charu Wali Khanna v. UOL#2 A Kashmiri lawyer
says Kashmir’s transformation into a Union Territory reflected:

“a political holocaust inflicted on the people. It is the day of
political betrayal and beginning of an era where violence as an
argument will have justification and takers, which is very
unfortunate.”43

Hence, by repealing the special protections provided by Articles
35A and 370, India has clearly signaled its intention to abandon its
decade’s long commitment to the Kashmiri people and defy the
law and procedure laid down by their own constitution and case
law as well as their international commitments via UNSC
Resolutions on Kashmir.

Conclusion

The Kashmiris in J&K have been struggling for the right of self-
determination since the partition of British India and have been
denied such right till date. Firstly, the Maharaja did not take
Kashmiris” will into consideration when accession was signed to
India. This has been recognized by the UNSC Resolution 47.
Secondly, even if the Maharaja did accede, the accession was
conditional upon the will of the peoples of Kashmir. Thirdly,
when the Indian government proposed convening the J&K
Constituent Assembly, the UNSC declared the elections as not
reflective of the exercise of the right of self-determination in
Resolutions 97 and 122. Despite this, the elections, which were
reported to be rigged, created an avenue for negotiations of the
Kashmiri peoples with the Indian government based on the
conditions set out in the Instrument of Accession, Delhi
Agreement 1957 and Hereditary State Subjects definition 1927
which gave birth to the so-called ‘temporary provision” within the
Indian constitution under Article 370 which crystalized the special
autonomous status of the region. Moreover, Article 35A, which
emanates from Article 370, provided an additional unequivocal
protection from demographic change. However, on 5th August
2019, the Indian government revoked Articles 370 and 35A
without any recourse to the Kashmiri people making material
breach of the Instrument of Accession, the negotiations conducted
in the Delhi Agreement, the J&K Constituent Assembly, the UNSC

41 Hannah Ellis-Petersen, “India strips Kashmir of special status
and divides it in two,” The Guardian, October 31, 2019.



Islam. L. Rev. [Vol. 5: 1 & 2, Spring/Summer, 2021] 46

Resolutions as well as their own constitution and judicial
precedents. The Indian government’s siege of the region can be
classified as a military occupation by the Indian occupying forces
via unilateral annexation which stand in violation of International
Humanitarian Law in armed conflict. Firstly, India fulfils the
definition of occupation under Article 42 of The Hague
Regulations 1907. Secondly, India stands in violation of the
fundamental rights of civilians under The Hague Regulations and
Geneva Convention IV Articles 47-48, Additional Protocol 1,
Article 75 because of the infliction of serious abuses of human
rights - torture, murder and detentions are all violations of
fundamental rights of international law, amounting to crimes
against humanity. Thirdly, India stands liable for committing the
crime of aggression via unilateral annexation in contravention of
Article 8 bis2 (b) of the Rome Statute. Fourthly, India has violated
all four Geneva Conventions. The twin human rights covenants of
ICCPR and ICESCR also showcase the human rights abuses
perpetuated by the Indian occupying forces in terms of
curtailment of religious rights, economic development, freedom of
communications via the internet and telephone lines, journalism,
education, freedom of movement, along with the imposition of
curfews, infliction of torture and arbitrary detentions. In addition,
India’s denial of the right of self-determination is against both the
colonial understanding of the right and the post-colonial
interpretation which places India Kashmir’s Statehood Abrogated
in violation of peremptory norm which also has an erga omnes
nature.

K e
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Laws Relating To Polygamy in Pakistan:
Rights of the Polygamous Wives
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Abstract

Polygamy continues to be the most contentious and unsettled
issue throughout the contemporary Muslim world. In all the
Muslim countries including Pakistan protests were made. The
reason behind women going against polygamy is that they
don’t feel protected under polygamous marriages. Polygamous
wives are deprived of their due rights and their husbands are
negligent in supporting them emotionally and financially. No
academic study has been conducted in Pakistan on the
circumstances faced by polygamous wives. Great work has
been done on the advantages and disadvantages of Polygamy
but no one has touched the topic of effects of Polygamy on
mistreated wives. Through this study, the researchers want to
provide awareness to the legal authorities, common people and
specifically the women who are directly affected by this
misunderstood law of Polygamy. A detailed study, therefore,
required to be done on the subject. The research study relates
to the legal and social sciences therefore methods of research
used in social sciences will be applied. Cases brought before the
courts in Peshawar (2010-2015) will be looked into for
examining the troubles faced by polygamous wives and the
security provided to them.

Key Words: Polygamy, Muslim Family Laws Ordinance, Council of
Islamic Ideology, District Courts

1. Background of Muslim Family Laws Ordinance

The story of the origin of the Muslim Family Laws Ordinance
started in the United States shortly after emergence of Pakistan in
1947. Pakistan’s elegant and magnetic representative to the United
Nations, Mohammad Ali Bogra, lost his heart to Aliya Saadi, his
social secretary. The smitten Bogra got married, as he knew that
multiple marriages were not an issue as now the Islamic Republic
of Pakistan existed. He suggested in an interview to an American
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newspaper, that polygamy was a solution to the Western practice
of divorce.

Prime Minister Bogra got married on April 2, 1955,
without obtaining consent of his first wife. The angry first Mrs.
Bogra didn’t kept quiet. She associated with the wives of
Pakistan’s influential dignitaries, who were learned and highly
linked ladies and did token acts for authorization and
empowerment for Pakistan’s under privileged women.2
Collectively, the women build up a political assault, by staying
away from official gatherings attended by the new Mrs. Bogra and
by launching campaign for legislation that would outlaw
polygamy. The ban failed, but soon Bogra was no longer prime
minister. 3General Ayub Khan, a military man took the control
through imposition of military ruling. His daughter Naseem was
also a part of the campaign and the first thing which the general
did was to pass the Muslim Family Laws Ordinance of 1961.
Democracy failed but women had won, at least to some extent.*
According to the new legislation, polygamy was not banned but
written authorization of the senior wife was made mandatory,
minimum age of 18 was made compulsory for marriage, and gave
stipulations under which both men and women could file petition
for divorce. Although several elucidation permits of the Holy
Quran Polygamy stayed lawful in Pakistan, even though some
interpretation of the Holy Quran allow expository space for a ban.
Years have passed, but no more steps have been taken to ban

polygamy. >

2. Laws in Pakistan

According to the laws in Pakistan, a man is allowed to contract
subsequent marriage only after attaining the approval of his first
wife. Pakistani and Islamic laws subsists to dispirit this practice
by imposition of strict limitations on polygamy; but, the custom of
polygamy is still widespread, especially in rural areas.°

1 Akhtar Baloch, The Pakistani Prime Minister Who Drove a

Locomotive, Dawn News, 8th September 2015
https:/ /www.dawn.com/news /1205473

2 Tbid.

3 Ibid.

4 Ibid.

5 Zakaria. R, Polygamy and Child Wives: Women's Rights Are Going
in the Wrong Direction in Pakistan 2014, October 24

¢ Mansoori Tahir, Family Law in Islam, Theory and Practice, (Sharia
Academy, IIUI, 2006), p. 232-234


https://www.dawn.com/news/1205473

Islam. L. Rev. [Vol. 5: 1 & 2, Spring/Summer, 2021] 49

Government of Pakistan constituted the Commission on Marriage
and Family laws for complying with the issue of polygamy,
divorce and other related matters. Its objective was to propose
reforms in the family laws of Pakistan.” The Report of the
commission pointed out that the verse relating to polygamy was
revealed for giving protection to orphan girls and widows who
were likely to be subjugated. For that reason, Quran allowed
Muslims to marry more than one wife. But restriction was
imposed on this concession by revelation of one more verse which
declared that Polygamy will only be acceptable if the husband
could do impartiality among all his wives. But it has been noticed
that men who have indulged themselves in Polygamy have
overlooked the main cause behind the permission given as well as
the provision attached. Hence it is the most important
responsibility of the state to make available such a procedure
which can curb such men who shape laws according to their own
benefit.8

The Commission on Marriage and Family Laws in 1955
composed a Report for the protection of the woman rights.
9Commission was headed by Justice Abdur Rasheed. It consisted
of seven members, of which three were women and four were
men. The Commission agreed upon the theory that Family Laws
had to be modernized and gave suggestions for modifications in
law. After 1956, the civilian governments kept away from making
legislations on the Report, but General Ayub Khan in 1961 made
some of the recommendations of the Report into law through an
Ordinance. Afterwards a resolution was submitted against the
Muslim Family Law Ordinance in the National Assembly but was
not approved. The Ordinance was never accepted by the Ulema
and was declared as against Islam. It was left as an
uncompensated law by the elected parliament of 1970.

The MFLO, 1961 in section 6 also incorporated several
restricted modifications in the law linking to polygamy, by
introducing the condition that the husband must present an
application and submit fees to the local Union Council for
obtaining prior written consent for marrying subsequent wife or
wives.l0 Reasons for the marriage should be stated in the

7 Report of the commission on marriage and family laws, The
gazette of Pakistan, (1956, June 20), p.1216.

8 Tbid.

9 Law and Justice Commission of Pakistan, Reports of Ad hoc Law
Reform Commissions, http:/ /www.ljcp.gov.pk/

10 The Muslim Family Law Ordinance, (1961).
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application, and it should also be mentioned whether the
applicant has taken the permission of the existing wife or wives.
The chairman of the Union Council builds with the
representatives of existing wife or wives and the applicant an
Arbitration Council for determining the need of the proposed
marriage.’! If the husband contracts polygamous marriage
without prior consent of wife or wives then he must pay the
whole dower to the existing wife or wives without any delay, a
fine of Rs.5000/- is also imposed and he may also be imprisoned
for one year as a penalty. 12Any polygamous marriage cannot be
registered under the MFLO without the approval of Union
Council. However, his subsequent marriage remains lawful even
if he has not obtained consent of his existing wife or the Union
Council. Moreover, the complexity in enforcing resort to the
application procedure to the Union Council, put together with the
unwillingness of judiciary to enforce the penalties enclosed in the
MFLO (as apparent from the case law), is likely to hamper the
effectiveness of the reform provisions. This might be the reason
why some observers portray the provisions requiring the
authorization of the Arbitration Council as a simple formality.

The limitations put on polygamy by prerequisite of
application to the local Union Council for consent of existing
wife/wives, combined with the penal sanctions for contracting a
polygamous marriage without former permission; husband’s
contracting polygamous marriage in infringement of legal
provisions is an ample ground for first wife to obtain decree of
dissolution of marriage.’® Article 9(1) of the MFLO lays down that
if a husband is unsuccessful in fulfilling the needs of his wife
sufficiently, or if the husband has multiple wives and he fails to
keep them justifiably, the wife may seek any legal remedy and she
may also make an application to the Chairman who shall compose
an Arbitration Council to resolve the issue, and the Arbitration
Council may also direct the husband to pay maintenance to the
wife. 14

1 Ibid.

12 Ibid.

13 Kalanauri.Z. Concept of Polygamy in Islam and Law in Pakistan,
(The electronic copy of it is available at: https:/ /zafarkalanauri.com/wp-
content/uploads/2020/05/ CONCEPT-OF-POLYGAMY-IN-ISLAM-
AND-LAW-IN-PAKISTAN.pdf), pg. 4-5.

14 Ibid.
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3. Laws Proposed by Council of Islamic Ideology of
Pakistan

According to Mr. Sheerani, laws on marriage should be abolished
which are opposed to the Sharia in his vision. He urged that
Clause (f) of Section 2 of the Dissolution of Muslim Marriage Act
1939 which permits a wife to sue her husband for divorce i.e. “If
he has multiple wives, does not take care of her equitably
according to the directives of the Holy Quran” should be
annulled.’> He declared that a subsequent marriage is not a
justifiable ground for a woman to file divorce. He affirmed that
Islam has given right to men to keep multiple wives and asked the
government to modify the laws where a husband is required to
seek permission from the existing wives. 16

The law relating to Polygamy is contained in section 6 of
MFLO which requires the husband to seek the written approval of
the local government authorities. According to Rule 14 of the
MFLO, a polygamous marriage must be “just and necessary”
which may be determined on the grounds such as barrenness of
the existing wife, her mental illness, her disability, her incapability
to have sexual relations, or her denial to reside with her husband
followed by a decree for restitution of conjugal rights against her.
According to section 6(5) of the MFLO if the husband fails to
adopt the required procedure, he will be liable to make the
immediate payment of the entire dower whether deferred or
prompt to the existing wife/wives and he can also be imprisoned
up to 1 year or fine. Thus these are the procedural mechanism
which subsists to check exploitation of the right to polygamy
which is permitted under Islam. It must be taken into
consideration that there are several countries which have
amended the laws of Sharia in order to meet up the requirements
of the present age and how can one go against any other
interpretation except the literal one of the Holy Quran when
Quran has itself validated Ijma and Ijtihad. Ijtihad on such matters
in conformity with the era, fair dealing and utility of the situation
is significantly encouraged in our religion.

Polygamy is prohibited in several Muslim countries, such
as Tajikistan, Tunisia, Lebanon, Turkey, Uzbekistan and Kyrgyz
Republic. In Indonesia, Malaysia, Singapore, Philippines,
Bangladesh and Pakistan, polygamy is allowed but is

15 Ali K, Muslim women cannot object to husbands marriages,
Dawn News, 22 October 2014 https:/ /www.dawn.com/news/11395
16 Tbid.
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conditional.’? Hence the submissions which are made by Mr.
Sheerani appear unneeded in the contemporary world, even
inside the community of Muslim states itself. Though opposition
in banning polygamy is extensive, but it must be regulated fully to
put a stop to exploitation of this stipulation which is available
only by way of an exception. This verse in which the law relating
to polygamy is embodied was revealed during the battle of Uhud.
18A large number of men were killed which raised the worry for
widows and orphans. 9This point should be taken into
consideration that “justly” should not be understood in terms of
monetary aspects only but in all the aspects relating to marriage.
The elder wife must believe the second marriage of her husband
just. The stress is that “only one” is better so that that you do not
incline towards injustice. There is an example of a woman namely
Jamila who, approached the Holy Prophet (PBUH) and without
any trouble got the first khula in Islam on the ground basis of her
discontentment with her husband’s appearance. If Islam has given
such ample rights to women which includes permitting them
divorce their husbands on such basis, it is worthwhile to say they
also have the right of not allowing their husbands not to contract
subsequent marriages in order to safeguard the sanctity of their
marriage.

Numerous studies have revealed that polygamous
marriages cause grave mental issues in women arising from
worry, strain, envy and uncertainty. It is frequently argued that
opting for marriage is better than keeping extra marital relations,
but lust only cannot be recognized as a legitimate ground for
subsequent marriage by putting the rights of the elder wife and
children at stake. Islam has laid huge significance on integrity and
harmony of family relations; therefore, it is rationally imprudent
to accept this argument.2? If we look into all the references
gathered from Quran and Hadith, the argument of Maulana
Sheerani hold no significance. It is undeniable fact that khula is a
legitimate yet unwanted act, but in such situations when a woman
is being deprived of her rights in a marriage then this option can
be availed. Law makers should play a vital role in controlling
polygamy rather restricting the rights of an individual who is

17 Ahmad H. Sheriff. Why Polygamy Is Allowed, Iran: World
Organization for Islamic Services

18 Khan.M Polygamy in Islam. DAWAN booklets.

1 Ibid.

20 Hamzah.M Othman.N Stress, quarrels and neglect: the 'normal'
polygamous family 2010, January 14.

2 Ibid.
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already disadvantaged.2 All traditional Muslim law schools have
the same opinion that a Muslim man requires no authorization to
contract subsequent marriage up to the limit of four. He is not
required to present himself to inspection by any organization in
advance for obtaining permission for a subsequent marriage.
Though, section 6 of the MFLO attempts to curb this right. A man
wishing to conduct multiple marriages is required to present an
application to the chairman of the Union Council mentioning the
grounds for the proposed marriage as well as whether he has
obtained the permission of the existing wives. If the Council
considers the proposed marriage just and necessary, then it may
give permission.

The Council has full authority to make the decision
whether the proposed marriage is necessary or not. It looks into
such circumstances such as infertility, physical unfitness for
conjugal relations, willful avoidance of a decree for restitution of
conjugal rights, or mental illness of an existing wife. Section 6 of
the MFLO clearly states that no man shall contract subsequent
marriage without obtaining the authorization of the Arbitration
Council. Though, it does not explicitly states that a marriage
during the continuation of an existing marriage, without the
authorization of the council is illegal. The subsequent marriage
remains valid though it is contracted in contravention of section 6
of the MFLO; this fact makes the authorized law less effective.
Regardless of considerable move towards confining polygamy,
sanctions put are minute and have not been an effectual
prevention.

A number of people are indulged in polygamy without
any official authorization. Arranged marriages are responsible for
polygamy to a certain extent.2> Under the customs and traditions
of the family young boys are forced to marry girl cousins with the
motive to keep the property within the family. 2¢ Such marriages
fail when the boy reach manhood. He, afterwards, marries a
second wife. In some cases, when men get wealth they look for
younger wives. Hence, the image once again is that the boys often
have two wives, first one is the traditional wife which is selected
by his parents and the second one is the sociable one, which he

22 Khan.A .Polygamy: a choice or an exception? 2014, December 15.

2 Pakistan: Practice of polygamy, including legislation; rights of the
first wife versus the second, including whether she has the right to refuse a
second wife (2013, December 18) Canada: Immigration and Refugee Board
of Canada.

24 Ibid.
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chooses himself. Particularly, wealthy people opt for polygamy
and justify it by the first wife’s infertility or in order to have a
love-match”. In the latter case, a second marriage is a mechanism
to keep away from charges of adultery. The fundamentalists in the
country assert that section 6 of MFLO must be omitted in its
present form as it is against the spirit of the Holy Quran and
Sunnah. No matter what the authorized law commands, the
observance of polygamy is accepted and only a small number of
voices are elevated against it. Thus, polygamy “continues to be a
vaguely viewed reality of life.25

4. Landmark Ruling against Polygamy

Shahzad Saqib was an already married man who decided to
contract a subsequent marriage. But he felt no need of obtaining
consent from his first wife Ayesha Bibi. When she came to know
about her husband’s second marriage she approached the court.
Her lawyers made convincing arguments saying that MFLO states
that permission from the first wife for contracting subsequent
marriage is necessary. Saqib, argued that Islam has given him the
permission to keep four wives and no such requirement has been
made essential by the sharia.2® According to the judgment of the
court he was found guilty for violating the provisions of MFLO
which states that a man wishing to re- marry must submit an
application to the Chairman of the Arbitration Council. If
chairman is not available, then he can submit the application to
the Council. He was wrong. As the verdict showed, the Family
Laws Ordinance requires that any man seeking permission to
marry a second time must submit a written application to the
chairman of the Arbitration Council. If the required criterion is not
met, then the law levies fine and such man can also be put behind
bars. The known consequences of polygamy faced by women and
children invite interference by the judiciary.

A small number of judges in Pakistan have implemented
this law. Some are convinced with the principle that as the
permission of keeping four wives has been given by the Quran,
conditions relating to the union hold no weight. This issue came
up before the Supreme Court recently. In that case the judges have
rightly pointed out that permission of polygamy should not be

% Thsan Yilmaz. Limits of Law: Social Engineering versus Civil
Disobedience in Pakistan. P. 33-34.

26 Zakaria. R 2017, A lesson to all men. 2017, NovemberS,
Retrieved from www.dawn.com.



http://www.dawn.com/

Islam. L. Rev. [Vol. 5: 1 & 2, Spring/Summer, 2021] 55

merely taken as an authority given to men but should be
recognized as an inspiration of maintaining justice among the
wives. The implementation of polygamy laws will prove to be a
praiseworthy step in promotion of family laws in Pakistan and
will also become an example for other Muslim countries to
follow.?” The enforcement of the penal laws of the Family Law
Ordinance must be appreciated. Such like steps are promising
towards the safeguard of women rights under Pakistani law.28
This landmark verdict of the judiciary in the case of Shahzad
Saqib, who violated the provisions of law, will be a deterrent tale
for such likeminded men. The fright of prison will definitely stop
what conscience has been incapable to. 2

5. Prevalence of Polygamy in Pakistan

No statistics are available on the prevalence of polygamy in
Pakistan. Polygamy is not extensively widespread. Although
Polygamy is recognized component of religious tradition, yet it is
not acceptable and the second wife is not usually honored by the
family. 30Polygamy is disliked by the people in general, socially as
well as culturally, though it is practiced in some parts of Pakistani
society. 31 It is more prevalent among feudalists and rich land
holders who can easily manage to pay for maintaining multiple
wives and many children. It exists among the urban elite as well.
Economic restraints and social confrontation is faced by urban
middle class men for contracting subsequent marriages.32 In such
classes the number of polygamous marriages is very minimal. The
lower class, either urban or rural faces financial problems for
marrying for the second time. Often women endeavor to get a
high amount of dower, a marriage gift which wife receives from
the husband in order to hold back a man from marrying for the
second time. A marriage that is conducted without the approval
of the Arbitration Council is not illegal, but it cannot be officially
registered, meaning thereby that no judicial relief would be
granted if any objection arises from such a marriage.?> Non-

27 Yasin.R, POLYGAMY or one wife? July 24, 2017.

28 Ibid.

2 Ibid.

30 Sattar.N , Multiple Marriages , Dawn News, 4t September 2020
https:/ /www.dawn.com/news /1577829

31 Ibid.

82 Krammer.S, Polygamy is rare around the world and mostly
confined to a few regions, 7th December 2020.

3 Canada: Immigration and Refugee Board of Canada, Pakistan:
Practice of polygamy, including legislation; rights of the first wife versus
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registration of a marriage does not invalidate the marriage nor is
illegal according to the provisions of the official law. 3

The MFLO does not particularly states that a marriage
during the continuation of subsisting marriage, without obtaining
the approval of the council is invalid, void or voidable. The fact
that marriages contracted in infringement of section 6 of the
MFLO continues to be legal turns the authorized law less effectual
against illogical and unfair polygamy. % Arbitration Councils hold
no importance and are not approached before contracting
subsequent marriages. According to the MFLO a man is required
to bring in notice of the Chairman of his local government about
his intent of marrying for the second time, who subsequently
forms a committee to determine the reason behind the intent of
the subsequent marriage and then grant permission. The laws
regarding the approval of the Arbitration Council are nothing
more than a formality. 3¢ In view of the fact that private life in
society is usually harmonized in accordance with the Islamic
injunctions, lack of acceptability of the laws of the Muslim Family
Laws Ordinance, 1961, has created such a situation where this law
is still awaiting endorsement among the public and is time and
again avoided than followed.?” The judiciary is hesitant to impose
the punishments embodied in the MFLO. Sanctions placed are
minute and have failed to prove as an effective deterrent.3s
Majority of the citizens are ignorant of the law, and the law is not
being put into action as the cases on record are very few in
number. Legally speaking, both of the wives enjoy similar rights
for instance both of them get an equal share in the inheritance. But
when a husband takes another wife in marriage, the senior wife
may be dishonored, distressed, or acquire less attention of the
husband. 3

the second, including whether she has the right to refuse a second wife
(2011-2013), 18 December 2013, PAK104701.E, available at:
https:/ /www.refworld.org/docid/52eb9ea04.html [accessed 29 June
2021].

3 Ibid.

%5 Shah.W, Fresh Controversy over Polygamy, marriage
dissolution, 27t October 2014.

% Jbid.

37 Pearl, David. "The Impact of the Muslim Family Laws Ordinance
(1961) In Quetta (Baluchistan) Pakistan." Journal of the Indian Law Institute 13:
4 (1971): 561-69.

38 Ibid.

% Hammadi. Z (2015, October 12). Retrieved from
https:/ /www linkedin.com/pulse/negative-consequences-polygamy-
zainab-al-hammadi.
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Practically, a wife cannot prevent her husband from
contracting a second marriage. A wife may refuse to give her
consent regarding second marriage, and can seek support from
the court. ¥However, this way she can only get back her dower
and right to seek divorce, but she in no way can stop her husband
to re-marry. A very small number of women approach the court
practically and seek help from the law. Senior wives seldom are in
position to refuse second wives due to the culture and financial
dependence. The husband may become violent to her if a senior
wife refuses to accept a second wife. He may also take away her
possessions and keep her children away from her in order to
obtain her consent for second marriage.

The provision in MFLO which states that elder wife’s
permission must be obtained is contrary to Islamic laws.
According to the Muslim law, a man is not bound to take consent
of his existing wife for subsequent marriage. Religious leaders in
Pakistan have rejected this provision of MFLO in an outright
manner. In the Sharia law, first wife has no right of stopping her
husband from contracting second marriage.#! It is fair to conclude
that the MFLO 1961 is no longer sustainable as the leading law
even though it has not been abolished or abrogated.®> A man
becomes suspicious in the judgment of society if he talks about
polygamy. Usually people consider polygamy as a sin; still it is
legalized by the law of Pakistan. Stopping someone from having
multiple wives is considered to be a breach of men’s rights. Fair
treatment of all the wives is an essential condition for a man who
wishes to marry multiple wives. But unluckily, Pakistani men lack
the quality of observing equality among wives, due to this reason
the ratio of polygamy in our society is low.%3

6. Unprotected Polygamous Wives

Monogamous wives are not protected completely as men often
take pleasure in extramarital relationships with no binding
economic consequences; therefore, he can “play around” exclusive
of any accountability for his sexual conduct. A man having

40 Ibid.

41 Pakistan: Practice of polygamy, including legislation; rights of the
first wife versus the second, including whether she has the right to refuse a
second wife (2013, December 18) Canada: Immigration and Refugee Board
of Canada.

42 Ibid.

4 Ibid.
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mistresses and illegitimate offspring is left blameless in a lot of
countries. Polygamy, on the other hand, means protection for
women united to one man, with a legitimate child in her arms and
surrounded with respect, contrary to being seduced and then cast
out into the streets perhaps with illegitimate children outside the
rule of law.# Polygamy is prevalent in places where farming is
major craft. Polygamy is practiced to strengthen social and
financial stability of family. Hence, some societies are proud of
polygamy and growing number of offspring to ensure their social
and financial status. Additionally, some societies and considered
polygamy as reproductive policy by men to increase their
children.

Polygamy is mainly popular in the rural areas and is
taking place in little educated people. Particularly in the
developing nations and rural regions men are the heads in a
family.#> Men are free to take decisions at any time to marry one,
two, three or four wives. Permission to marry multiple wives
shows that males have the ability in bearing responsibility.4 The
major issue faced by wives is that men will always love new wife.
Senior wives suffer pains and distress as their husband has
mistreated them because of his marriage to a new wife. Polygamy
results from various factors including cultural, social, economic,
emotional and psychological factors.#” Keeping in view the
cultural characteristic of polygamy, it is said that polygamy is
natural and necessary because women are larger in number as
compared to men, thus polygamy should be eternal. On the
contrary, modern women reject polygamy and demand its
elimination being an old custom. In the Middle East countries,
polygamy is marked with envy and rivalry among co-wives.4
According to several studies envy among wives may rise to
different levels even they reach up to causing physical hurt by
women and suicide attempts among the women. ¥Most of the

4“4  Jacobs.H (2014, February 15). Retrieved from
http:/ /dailytimes.com.pk/opinion/15-Feb-14/polygamy-in-pakistan

45 Abbo, C., Ekblad, S., Waako, P., Muhwezi, W., Musisi, S.,
Okello, E. (2008). Psychological distress and associated factors among the
attendees of traditional healing practices in Jinja and Iganga districts,
Eastern Uganda: A cross-sectional study. International Journal of Mental
Health Systems, 2, 1-9.

46 Ibid.

47 Abu Rabia, R. Redefining polygamy among the Palestinian
Bedouins in Israel: Colonialism, patriarchy, and resistance. American
University Journal of Gender Social Policy and Law, (2011). 19, 459-493.
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families live in congested conditions which worsen conflicts and
tension between co-wives.

The major drawback of polygamy is the poor educational
achievement of kids plus psychological troubles of husbands.
Various researches suggest that there is a close connection
between polygamy and emotional troubles among kids and wives
living in such set ups. The first wife suffers psychologically and
therefore they are at risk to visit mental health centers. Affected
ratio of drop in school among children, increased addiction of
alcohol, juvenile felony as well as low sense of worth has also
been reported as the causes of polygamy. It was specified that
polygamous wives, have more problems than other type of wives
who are living in monogamy in terms of matrimonial troubles.
Additionally, polygamous women are not very much contented
with their life as they undergo pains, sufferings from co-wives.
Although a wife in order to seek her husband’s attention may
prepare what she owns to her husband, but the husband may not
necessarily be glad about efforts of his wife.

Besides, polygamy leaves negative effects on mental
healthiness of youngsters and teenagers. It is established that
family structure mainly effects mental fitness of the kids; so the
children will be more violent, troubled in communication and
adjustment problems. Children also suffer from bad health due to
poor nutrition and little attention and care with children.
Furthermore, family clash is very common in polygamous
families. It is found that polygamous women suffer huge
problems and misery in their life. They experience low sense of
worth, fear, nervousness, gloominess and aggression than
monogamous wives. All such factors have negative influences on
children. Kids may have psychological issues, social difficulties
and poor educational level. Moreover, child-parent connection
may be poor and ineffective in polygamous families. Polygamy
causes rivalry and imbalanced division of the chores in household
among co-wives. Furthermore, polygamy builds bitterness among
the children and co-wives.5

7. Effects of Polygamy

There are numerous harmful effects that come from polygamous
marriages including depressed co-wives against each other.
Physical, psychological, and sexual abuse are often seen in

50 Ibid.
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polygamous marriages.>® The co-wives compete with each other
for the sake of seeking attention of their husband and they often
feel envious when they see their husband with the other wives.2

7.1. Physical, Sexual, and Emotional Abuse

Abuse appears in various forms in a polygamous marriage. Often
times, it is used as a tool of controlling the wives. Physical,
psychological, or abuse of religion may be used by husband for
controlling their wives. According to a study, in most of the cases
where ruthless abuse cropped up in polygamous marriages, the
women time and again entered into it reluctantly. Several
husbands opted to keep subsequent marriages undisclosed to the
older wives. Even if wives come to know about the additional
wife, such addition cause considerable strain as it signifies a
change in family unit and financial composition.5

In Islam, men are allowed to marry four wives provided he treats
them with equity. Many polygamous wives have declared that it
is the unfairness within their marriage that causes abuse and not
polygamy itself. Envy and ambiguity are seen in the lives of such
women. Time and again, wives feel jealousy toward the other co-
wives when the husband is with them. And when the husband
comes to her, she is not able to be with him sexually because she is
thinking of the time when he was with the other wife and not with
her. This can result into sexual abuse to the wife because the
husband may coerce or compel her into it. 5

7.2. Mental Health Issues

Islam permits women to work outside the home subject to the
permission from her husband. Most of the women are not
interested in doing jobs outside which creates serious financial
issues as their husband has to distribute his finances among all.
SMultiple wives, mistreatment, and financial issues create

51 Al-Krenawi, A. Women of polygamous marriages in primary
health care centers. Contemporary Family Therapy, (1999). 21, 417-430.

52 Ibid.

53 Rahmanian, P., Munawar, K., Mukhtar, F. et al. Prevalence of
mental health problems in women in polygamous versus monogamous
marriages: a systematic review and meta-analysis. Arch Womens Ment
Health 24, 339-351 (2021). https:/ /doi.org/10.1007 /s00737-020-01070-8

54 Ibid.
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psychological problems polygamous wives.5 Senior wives are
usually considered as old wives whereas junior wives are viewed
as young wives. Self-respect also gets lesser because senior wives
consider the addition of a new wife as their failure as they were
not capable to perform their duties of being a wife.

7.3. Religious Abuse, Or Exploitation of Religion

Women in Islam enjoy many rights that are granted to them by
the Quran. Marriage is a social contract to which both the groom
and bride agree to, but if any of the parties is not willing to
continue due to any reason then divorce is allowed. Any party can
seek divorce if the other party had become offensive and
negligent.’” Even in the matters of inheritance and property, a
Muslim woman is not bound to share her income or inheritance
with anyone. Lastly, according to the Islamic belief, Allah is the
only master to women and if their husbands do not symbolize
Allah then the marital bond is broken down.5

In spite of the rights and impartiality granted to women in
the Islamic belief, religion can also sometimes turn into a form of
abuse when the explanation and interpretation is used to
manipulate women.® This is not only seen in Islam but other
religions as well. According to a study husbands quote to their
wives a verse according to which eternal life is promised to wife if
she accepts her husband’s second marriage. The wife was initially
unwilling to accept her husband’s second marriage unless and
until her husband pressurized her to accept it by showing that
Allah admire women who accepts her husband’s remarriage.
Often time’s cruel and abusive husbands, manipulate religious
content for controlling their wives in order to make them accept
the polygamous marriage.®

7.4. Islamic Women's Spirituality

Irrespective of the religious belief, ill-treatment of women is
common in almost all polygamous marriages. This mistreatment
and disturbance of marital violence causes women to question
their purpose of life, security and spirituality. Spirituality has
always been to be both a source of strength and weakness among

5 Ibid.
57 Ibid.
58 Ibid.
5 The Practice of and Reasons for Polygamy. Retrieved from

http:/ /www.religioustolerance.org/polyprac.html.
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abused Muslim women. Spirituality was a source of hope for most
of the women, which made them cope with unfavorable
circumstances.

8. Cases from Judicial Courts, Peshawar

8.1. Mst Irum Shaheen vs Israr Ahmed (Date of Institution: 02-04-
2015), Status: Pending

FACTS OF THE CASE.—The Plaintiff filed a suit for the
dissolution of marriage, payment of dower and maintenance. She
has also filed a complaint under Section 6 of the Muslim Family
Law Ordinance, 1961. The plaintiff got married to the defendant in
July, 2010. 7 tola gold was fixed as deferred dower. The plaintiff
also received dowry articles from her parents. Soon after the
marriage, the attitude of the defendant turned brutal, and he
started abusing the plaintiff on petty issues. After a month of the
marriage, defendant took plaintiff to her mother’s house and left
her over there, and flew to Dubai after 10 days. Since then the all
the expenditures of the plaintiff are borne by her parents. After
the passage of some time, it came to the knowledge of the plaintiff
that defendant contracted second marriage with a woman namely
Mst Ismi Bibi without her permission. The defendant on the other
side has turned down her plea by stating in the written statement
that he asked the plaintiff time and again to re-join him but the
plaintiff did not agree. Moreover, he asserted that the plaintiff has
granted him permission for second marriage and refused to go
back to his home. After recording of the evidence the marriage
was dissolved on the basis of Khula.

DECISION. — An application was filed by the respondent for the
rejection of complaint. The Respondent stated that Family Court
has got no jurisdiction to entertain the application, in fact, only
magistrate can take cognizance. According to section 20 of Family
Courts Act, 1964, the court can exercise the power of Judicial
Magistrate and has got jurisdiction while rest of the controversies
will be resolved after recording pro and contra evidence of the
parties.

ANALYSIS.—The suit is still pending before the Family Court.
No precise system is available for the ascertainment of the fact
whether the consent was acquired or not.
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8.2. Shumaila Hashmat v. Malik Shah Fahad (Date of
Institution: 18-10-2015), Status: Pending

FACTS OF THE CASE.—The plaintiff has filed a suit for
dissolution of marriage as the husband has failed to provide for
the maintenance and dower. He has also re-married without her
prior approval. The plaintiff got married to the defendant on 14-
11-2012, Rs 10 lacs and 25 tola gold were fixed her dower.
Additionally, a house measuring 5 marlas was also transferred to
her name. Jewellery which was given to the plaintiff in marriage
was taken away from her on the fourth day after marriage. The
attitude of the defendant and his mother got cruel day by day
with the plaintiff. The defendant told her that the plaintiff holds
no place in his heart and asked her time and again to leave his
house. He also told plaintiff that he will only divorce her on the
condition if she returns the House measuring 5 marla to the
defendant. But the plaintiff did not agree. After a few months, the
defendant went to Dubai without providing maintenance to the
plaintiff. She was turned out of the house by the mother of the
defendant. She also came to know through some sources that the
defendant has contracted second marriage from Chitral. The
defendant has denied all these allegations in his written statement
except the charge of second marriage. He has claimed that prior
approval was obtained from the plaintiff.

DECISION. — The case is in the process of recording of evidence.

ANALYSIS. —The case is pending. The defendant has admitted
that he has contracted second marriage with the permission of the
plaintiff. There is no procedure available for ascertaining whether
the permission has been granted or not. This way the defendant
can very easily avoid the arrest and fine.

9. Conclusion

This research paper concludes that polygamy is not a crime nor it
is un-Islamic but the way husbands treat their wives is against all
the fundamental rights of equality and equity. They violate all the
norms of social justice by ignoring the senior wife or wives and
giving more time and pleasure to the new wife or wives. If a
person genuinely needs to marry again, he has to make sure that
he able to fulfil all the demands of the existing as well as the new
wife. This is exactly the teachings of Islam and the society we are
living in. All the rights of polygamous women shall be fulfilled by
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the husband; otherwise a strict legislation in this matter is the

need of the hour.
E T
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The Globalization and Sophistication of
Transnational Policing and Transnational
Organized Criminal Groups

Salahuddin®

Abstract

This paper briefly touches upon Transnational Organized Crimes
(TOC) and the global challenges posed by the transnational organized
groups involved in such crimes. In order to deal with the growing
threats posed by organized criminal groups, the world community has
witnessed globalization and sophistication in transnational policing
through the establishment of Interpol, Europol and regional Task
Forces. However, these groups have shown equal sophistication and
have become more global due to their agility, adaptability and rich
resources, and are constantly growing across the world.

Key words: Transnational policing, transnational organized
crimes (TOC), transnational organized criminal groups,
sophistication in TOC.

1. Introduction

A famous Nigerian proverb says that “in the moment of crisis, the
wise build bridges and the foolish build dams”.! The world today is
confronted with the challenge of Transnational Organized Crimes
(TOC) which pose the largest threat, alongside terrorism, to the
global economic stability, democratic governance and security.2
Police and law enforcement agencies are always at the frontline of
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states” efforts to counter organized crime.? However, regardless of
its law enforcement capacities or resources, an individual state
alone cannot fight this complicated problem.* Carrying out
extraterritorial police or military action without cooperation from
other states is prone to high probability failure. This is evident
from the US" unsuccessful war on drugss and the so-called war on
terror.6 Realising the inevitability of a collective fight against this
menace, the international community responds to TOC through
bilateral and multilateral mechanisms, such as extradition and
mutual assistance agreements, to ease down jurisdictional barriers
for police, other law enforcement agencies and prosecuting bodies
to conduct international investigations to bring groups and
persons involved in TOC to trial.” Other responses include
development of counter-TOC strategies through the involvement
of international organizations such as Interpol or Europol, and the
formation of special task forces.® Private transnational policing
also plays a big role in fighting TOC.?

3 United Nations Office on Drugs and Crime (UNODC), “Law
Enforcement”, (2015), <https://www.unodc.org/unodc/en/organized-
crime/law-enforcement.html> accessed 10 September 2019.
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Emerging Issues, Theory and Practice, (2010).

Uffculme, Devon, GBR: Willan Publishing. ProQuest ebrary.
Web. 15 October 2015, Pp.1-6.

5 Martha L. Cottam & Otwin Marenin, “International
cooperation in the war on drugs: Mexico and the United States”, Policing
and Society, (1999), 9:3, 209.

¢ James Cockayne, “Transnational Organized Crime: Multilateral
Responses to a Rising Threat. Coping with Crisis”, Working Paper Series,
(April 2007), International Peace Academy, p- 12.
<http:/ /ssrn.com/abstract=1008168> or
<http://dx.doi.org/10.2139/ssrn.1008168> accessed 18 September 2020.

7 R. Godson & P. Williams, 1998.

8 Tom Sherman, “The internationalisation of crime and the world
community's response”, Commonwealth Law Bulletin, (1993), 19:4, 1814,
<DOI: 10.1080/03050718.1993.9986329> accessed 18 September 2020.
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of International  Political Economy, (2015). 22:4, 693, <DOL
10.1080/09692290.2014.936482> accessed 19 September 2020.
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2. The Problem of Transnational Organized Crime (TOC)

TOC has existed for a very long time in human history, with
examples of slavery and piracy since antiquity and opium
smuggling in the last few centuries.l® States however have
witnessed an unprecedented increase in this menace since the
1990s due to globalization and advancement in modern
technology, coupled with the absence of rule of law in some of the
ex-USSR states in the post-cold war era and the chaos ensuing in
many Eastern European states after the collapse of the Berlin
Wall! The traditional criminal groups such as the Jamaican
Yardies or the Sicilian Mafia, are now replaced by more advanced,
well-equipped and better organised transnational criminal
groups, which pose newer challenges to police and other law
enforcement agencies.!2

Although there is no universally agreed upon definition of
TOC, it can be said that it is illicit movement of persons, goods
and services across states in a manner devoid of acceptable norms
and standards.’ In general, TOC can be divided into the following
three broader categories:4

i Smuggling-commodities, drugs and endangered
species.
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Transnational Crime”, In Reichel, P. (Ed.). Handbook of transnational crime
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1 Chang Dae H., “World Ministerial Conference on Organized
Transnational Crime”, International Journal of Comparative and Applied
Criminal Justice, (1999), 23:2, 141-180, <DOI:
10.1080/01924036.1999.9678638>; Stanislawski Bartosz H,
“Transnational "Bads" in the Globalized World: The Case of
Transnational Organized Crime”, Public Integrity, (2004), 6:2, 155-170.
<http://dx.doi.org/10.1080/10999922.2004.11051248>.

12 Eavis Paul, “The hidden security threat: Transnational
Organized Criminal Activity”, The RUSI Journal, (2001), 146: 6, 45-50.

13 Ngor Awunah Donald Ngor, “Effective Methods to Combat
Transnational Organized Crime in Criminal Justice Processes: The
Nigerian Perspective”, Resource Material Series No. 58, (n.d.), 171-182.

14 David J. Thomas, “Understanding Violent Criminals: Insights
from the Frontlines of the Law Enforcement”, Forensic Psychology, (2014),
104, Praeger.
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ii. Contraband (goods subject to tariffs or quotas)-stolen
cars and tobacco products, and;

1ii. Services-prostitution, immigration, money laundering,
indentured servitude and fraud.

3. Transnational Response to TOC - Policing Perspective

At the global level, the United Nations Convention against
Transnational Organized Crime, 2000, is the core instrument in
the fight against TOC which shows the recognition by Member
States of the gravity of the problems posed by it, as well as the
need for enhanced international cooperation in order to tackle
those problems.’> From the law enforcement perspective,
transnational policing is the main global and regional response to
TOC. Transnational policing is a complex assortment of
multidimensional activities which is constantly expanding its
tentacles across national borders to fight TOC.16 According to
Bowling and Sheptycki,’” transnational policing is “any form of
order maintenance, law enforcement, peace-keeping, crime investigation,
intelligence sharing or other form of police work that transcends or
traverses national boundaries.” It is an old phenomenon, but it
recently came to the global limelight due to its linkage to
globalization'® which has changed the intensity, frequency, and
variety of both TOC and transnational policing.’? The Police

15 United Nations Convention against Transnational Organized
Crime and the Protocols Thereto, 2000.
<https:/ /www.unodc.org/unodc/en/organized-
crime/intro/ UNTOC.html>

16 Loader lan & Walker Neil, “Locating the Public Interest in
Transnational Policing”, EUI Working Papers, LAW 2007 /17, 8, European
University Institute, Department of Law,
<http:/ /ssrn.com/abstract=1022882>

17 Bowling Ben & Sheptycki James, “Global policing and
transnational rule with Law”, Transnational Legal Theory, (2015), 6:1, 141-
173.

18 Sheptycki James, “Policing and contemporary governance: the
anthropology of police in practice”, Policing and Society, (2015). 1.

19 Andreas Peter & Ethan Nadelmann, Policing the Globe:
Criminalization and Crime Control in International Relations. Cary, NC,
USA: Oxford University Press, 2006, 4, ProQuest ebrary. Web. 5
November 2015.
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Union of German States of 1851 is just one example of police
cooperation to address transnational crimes.20

The world community has witnessed considerable growth
in police cooperation and collaboration across international
boundaries in the last two decades. The main objectives of such
cooperation are to share criminal intelligence for better
understanding of the cross-border suspected criminal groups,
their modus operandi and intended criminal activities,?'plan
strategies to deal efficiently with such groups,? chase cases of
transnational character,? and lastly to prepare strong criminal
cases for prosecuting all elements involved in such crimes.?* The
current form of transnational policing is mainly ‘elitist
cooperation” in which only a small group of specialists from the
countries concerned is involved, most of them in criminal
investigation, information sharing or planning strategies. The
regular police forces, except those deployed in border regions that
may cooperate informally with each other for quick actions such
as hot pursuit after a bank robbery, have limited role in
transnational policing.?> However, informal transnational

20 Gerspacher Nadia, “The History of International Police
Cooperation: A 150-year Evolution in the Trends and Approaches”,
Global Crime, (2008), 9:1-2, 169-184.

2l Voronin Yuriy A., Measures to Control Transnational Organized
Crime., Document No. 184773, (October 5, 2000).
<https:/ /www.google.com/?gfe_rd=cré&ei=bmpHVrzHIKq40wWDw5T
QBg&gws_rd=ssl#q=Voronin%2C+Yuriy+A.%2C+(October+5%2C+2000
).*Measures+to+Control+Transnational+Organized>
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Emerging Issues, Theory and Practice, (2010), Uffculme, Devon, GBR:
Willan Publishing. Pro Quest e library.

2 Congram Mitchell, Bell Peter, Lauchs Mark, “Policing
Transnational Organized Crime and Corruption: Exploring the Role of
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Prevention and Security Management, (2013). p. 12, Palgrave Macmillan,
UK.

2 Bruns Milena, “A network approach to organized crime by the
Dutch public sector”, Police Practice and Research, (2015), 16:2, 161-174,
<DOI: 10.1080/15614263.2014.972614>
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cooperation amongst police and law enforcement personnel
especially in Europe is a common place in the fight against TOC.2¢6

4. The International Criminal Police Organization
(Interpol)

Interpol is the oldest organization in the modern world for
international police cooperation. It was created in 1923 with the
aim to trace or arrest offenders who fled overseas, through its
notice system.?” Each member state has a National Central Bureau
(NCB) which is based in its own territory with staff from its own
police force. NCB responds to any Interpol requests while
standing responsible to the national hierarchies.? Through its
successful database, which contains fingerprints, photographs and
bio data of criminals, and is easily accessible to all member states,
it has been helping member states to arrest criminals and fight
international crimes since its inception.?? Each year, over one
million messages are transmitted through the Interpol network.3
Its main priority areas are organized crimes and drugs, financial
and high-tech crimes, public safety and terrorism, human
trafficking, corruption, and fugitives.?

A major weakness of the Interpol is its budgetary
constraints and hazy legal status which limit its operational
capacities. Its consolidated annual budget for the year 2020 was

International, Netherlands.
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136 million EUR?2 which is perhaps less than a few boats or planes
owned by organized groups.®® However, INTERPOL has adapted
its performance over the years to prove its relevance® and today it
benefits from and contributes to building up professional trust
amongst the police forces around the world.?> Through its regional
offices, it has successfully coordinated police action against some
serious transnational crimes, such as seizure of counterfeited
products and arrest of suspects on an unprecedented scale.? In the
field of intellectual property and trademark, Operation Jupiter,
successfully coordinated by Interpol and World Customs
Organization in South America, is a good example of the
effectiveness of Interpol. The operation targeted organized
counterfeiting groups with 600 arrests and the seizure of fake
goods worth 500 million US dollars.?” Other examples are
operation Mamba in East Africa and operation Storm in Southeast
Asia.38 In recent years, Interpol expanded its scope of activities to
include criminal intelligence analysis, coordination of
international police operations, police training and professional
development.?

32 INTERPOL, (n.d.), <https://www.interpol.int/en/Who-we-
are/Our-funding>
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In order to augment the efforts of Interpol, states and
organizations have taken additional bilateral or multilateral
initiatives at various geographic and/ or sectorial levels which are
tailored to the specificities of their problems.*0 Examples of
bilateral initiatives are the UK-Italy cooperation for fighting
trafficking in humans, drugs and other criminal activity, the US-
South African anti-crime agreement* and the 2001 Kinmen
Agreement between the Red Cross Societies of China and Taiwan,
with support from both governments, for swift repatriation of
fugitives and criminals.#2 Examples of regional (and/or sub-
regional) initiatives are the Southern African Regional Police
Chiefs Co-operation Organization (SARPCCO), Caribbean
Financial Action Task Force on Money Laundering, EUROPOL,
the Organization of American States (OAS)’s efforts to combat
corruption, Priim Treaty (between Belgium, Germany, Spain,
France, Luxembourg, the Netherlands and Austria), and various
initiatives to strengthen law-enforcement cooperation in the Baltic

region.
5. Police Cooperation in Europe

Since the establishment of Trevi Group to combat terrorism in
Europe, the EU and Council of Europe are feverishly engaged in
the fight against the mushrooming growth of TOC.#3 Starting with
the creation of the European Police Office (Europol), it set up the
Schengen Information System for law enforcement co-operation
and introduced the draft Framework Decision on sharing criminal
records. Some states have gone even further at sub-regional level
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42 Chang Lennon Y.C., “Formal and informal modalities for
policing cybercrime across the Taiwan Strait”, Policing and Society, (2013),
23:4, 540-555.

4 Monica Den Boer, “Law Enforcement Cooperation and
Transnational Organized Crime in Europe”. In Mats Berdal and Monica
Serrano (Ed.), Transnational Organized Crime and International Security:
Business as Usual, (2002). 103, Lynne Rienner Publishers, London.



Islam. L. Rev. [Vol. 5: 1 & 2, Spring/Summer, 2021] 73

for information sharing through Prim Convention.* Moreover,
the introduction of quick mobility tools for law enforcement
agencies, such as the European arrest warrant (EAW) and
European evidence warrant (EEW), help a great deal in
apprehending criminals and to carry along evidence from one
jurisdiction to another for trial.4>

Europol has played a leading role in the fight against TOC
through developing common tools and mechanisms.# Established
under the Europol Convention 1995 that came into force in 1998, it
lies at the heart of EU’s efforts to combat TOC amongst other
serious crimes.#’ It started operating through setting up a small
drug unit with the aim to improve the operational effectiveness of
police cooperation among EU member states.*® Gradually,
through numerous amendments to the 1995 Convention, the scope
of the Europol mandate was expanded to include other
transnational crimes such as terrorism, financial crime, human
trafficking etc. and to provide technical, legal and strategic advice
to the senior management of the police forces of member states.*
(Europol is playing now a key role in combating cybercrime
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(2013). 35:2, 135-150, <DOI: 10.1080/07036337.2012.689831.
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through setting up digital forensic, research and development
facilities, and has established European Cybercrime Task Force
(EUCTF) to promote a harmonized approach amongst the
Member States in fighting cyber-crime.® Its core business lies in
exchange of information and intelligence through a network of
liaison officers in the member states. Moreover, as a central
intelligence agency and support unit, it helps in the identification
of links among criminal groups in different countries.> In 2010,
through a Council Decision, Europol was transformed into an
agency of the European Union. This, together with the Lisbon
treaty, has empowered Europol to improve its operational
capacities and position itself as having a central role in police
cooperation, and increased its democratic accountability by
subjecting it to the scrutiny of European Parliament and national
parliaments.>

Despite its great work, Europol has been highly
controversial since its birth and is often labelled as an
“unaccountable European FBI'. Unlike national police forces of the
member states, Europol lacks executive powers. Its officers do not
have the powers to conduct home searches or tap wires, or to
arrest and investigate suspects.5> Moreover, Europol’s services for
information exchange are not fully utilized by the member states
as it followed a moderate approach in terms of marketing its
added value to national investigations in TOC due to lack of
support from police of member states.>
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6. Special Task Forces

Special task forces are set up by states to address some specific
pressing issues of TOC. For example, human trafficking especially
of women and children for sexual exploitation is a serious
transnational issue found almost everywhere in the world
including Europe,5 Canada,’ and the US.” A successful fight
against human trafficking requires strong coordination amongst
multiple law enforcement agencies at national, regional and
international levels.5® A good example of such coordination
between countries of origin, transit and destination is the Council
of the Baltic Sea States Task Force against Trafficking in Human
Beings (CBSS TF-THB), which has achieved considerable success
in the fight against human trafficking.? A specialised unit, called
the Anti-Trafficking National Coordination Unit (KOM), was
established within TH-TFB in 2006, to provide support and
coordination to counter trafficking actors on operational
problems.¢0

The members of Caribbean Community (CARICOM) today
are confronted with the risk of being overrun by transnational
criminal activities in the coming years. The crimes that have hit
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5% Heil Erin & Nichols Andrea, “Hot spot trafficking: a
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hard CARICOM include trafficking in illegal drugs and guns,
smuggling of contraband cigarettes, petroleum, and steel, as well
as cyber-crimes such as Lotto scam¢! and are beyond the capacity
of the individual national police forces.®2 To respond to this
growing threat of TOC, CARICOM established the Regional
Intelligence Fusion Center (RIFC) for managing intelligence
environment and sharing intelligence with other relevant actors in
furtherance of CARICOM’s security priorities.®

7. Private Security and Policing

Another development in the transnational fight against TOC is the
active role of private police and security agencies. The notion that
state is the main apparatus for the governance of social life and
policing of society has somehow changed with the emergence of
private security and policing companies who are contributing to
the police services provided by the state.* In some countries such
as the US and Canada, private policing companies today have
more staff and higher budgets than public police. Many large-
scale corporate police organizations work across different states
and countries.®> Sophistication in TOC requires experts to
construct appropriate tools and strategies, which public sector
police are often lacking.®® Moreover, in many countries public
police do not enjoy full trust and confidence of the population due
to inefficiency, accusations of corruption, and paying no heed to

61 IMPACS, “CARICOM Crime and Security Strategy 2013:
Securing the Region”, 2013, 16.

62 Sanders Ronald, “Crime in the Caribbean: An overwhelming
phenomenon”, The Round Table, (2003), 92:370, 377-390.

6 CARICOM, “CARICOM Implementing Agency for Crime and
Security  (IMPACS)”, (nd.), <https://www.caricom.org/about-
caricom/who-we-are/institutionsl/caricom-implementing-agency-for-
crime-and-security-impacs>

64 Sheptycki James, “Accountability Across the Policing Field:
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Policing”, Policing and Society, (2002), 12:4.
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Law Review, 2005, 573-617. UC Davis Legal Studies Research Paper No.
27, p. 573.
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violence. A case for Fire-arm forensic intelligence Sharing”, International
Review of Law, Computers & Technology, (2012), 26:1, 83-95.
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the victims” complaints etc.6” Therefore, in order to safeguard their
reputation, many private companies and corporate organizations,
such as computer software companies or banks, prefer private
security companies over public police to carry out any
investigations.o

Bayley and Shearing theorized private policing or security
as a preventive action to reduce the risk of crime against private
property in a physical or tangible form in a specific geographical
location.®® But the role of private-sector policing is equally
important in economic and financial transactions taking place in
virtual spaces. Many corporate firms today are working in
forensic accounting and corporate investigation (FACI) and anti-
money laundering and are playing a role not only in investigation
of economic crimes but also in bringing the criminals to justice.”

8. Sophistication in Transnational Organized Crimes

TOC is analogous to the train service between Paris and London,
which is transnational in nature, but it keeps local characteristics,
i.e. when it travels in London or Paris, it is local and has local
impact. In order to evade any law enforcement action, TOC may
be divided into minor crimes in any single jurisdiction. For
example, the process of money laundering can take place in
several jurisdictions and in different ways some of which, such as
losing money in gambling, may not be even crimes in some
countries.”! Similarly, as a money laundering vehicle, many
complicated mechanisms are commonly used in the sale and

67 Sarre Rick & Prenzler Tim, “The relationship between police
and private security: Models and future directions”, International Journal
of Comparative and Applied Criminal Justice, (2000), 24:1, 91-113.

68 Stephen Schneider, “Privatizing Economic Crime Enforcement:
Exploring the Role of Private Sector Investigative Agencies in Combating
Money Laundering”, Policing and Society, (2006), 16:3, p. 285-312.

6 See Rushin Stephen, “The Regulation of Private Police. West
Virginia Law Review, (November 5, 2012), 115, 159-203.

70 James W. Williams, “Governability Matters: The Private
Policing of Economic Crime and the Challenge of Democratic
Governance2, Policing and Society, (2005), 15:2, 187-211, <DOLI:
10.1080/10439460500071671>

71 R. Godson & P. Williams, 1998.
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purchase of real estate even in developed countries which easily
frustrate efforts to unearth the sources of funds obtained through
transnational crimes; these mechanisms include but are not
limited to appointing fake nominees, making fake mortgages,
solicitor-client privilege, and legal trust accounts.”? To give one
example, according to some estimates about C$ 5.3 billion was
laundered through the real estate business in British Columbia,
Canada in 2018, most of which was channelized through
Vancouver which is the country’s largest and most expensive
city.” To travel fast like the train, the organized groups exploit
modern technology, economic markets and develop a labyrinth of
complicated networks in multiple jurisdictions. They use services
of specialists in information technology and communications to
conduct intelligence operations or transfer money, and hire
specialists in networking with accomplices within the ranks of law
enforcement agencies or other criminal groups.” This doubles the
challenge for the law enforcement agencies as they have to
respond locally and globally for countering groups which are both
organized and decentralized.”

There is a kind of reciprocal relationship between
transnational policing and TOC, i.e. development by either side
result in development by the other side.” We hear about a
‘migration industry’ including both legal and illegal operators
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with an increase in human trafficking, human smuggling,”” and an
increase in drug trafficking in Europe.” Similarly, transnational
crimes in and from Southeast Asia have achieved global outreach,
thus trafficking huge quantities of high-profit drugs such as
methamphetamine, massive illegal shipments of wildlife and
forest products, and a wide range of counterfeit consumer and
industrial goods. Not only this but that the groups involved in
these crimes also smuggle migrants for the purposes of sexual and
labor exploitation to other countries.” Nevertheless, in parallel to
this growth in transnational crimes, we also hear about
continuous growth of transnational policing cooperation and their
success stories. A good example is the successful joint Europol
and Eurojet operation, in 2012, to arrest 48 members of an
Albanian organized groups involved in drug trafficking in France,
Germany and Switzerland.8 Unfortunately, despite these success
stories of transnational policing, organized crimes keep on
growing both in volume and form. According to the Global
Financial Integrity (GFI), a Washington DC-based research and
advisory organization,® the annual business of transnational
crime is valued at an average of $1.6 trillion to $2.2 trillion.

77 Papadopoulos Apostolos G., « Migration and security threats
in south-eastern Europe”, Southeast European and Black Sea Studies, (2011),
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Organized groups maneuver in the grey areas between licit
and illicit exploiting the gaps in legislation or law enforcement
mechanisms.52 In the hide and seek with transnational police, they
keep on changing their routes and often shift their operations
towards the states where business opportunities are high
compared to risks due to weak legal and bureaucratic systems and
flawed politics.8*> States affected by turbulences and states with
weak institutions, such as Libya, Syria or the Caribbean
community, are hotbeds for organized crimes as they can easily
operate with impunity in these countries.8* Libya now offers a
convergence point for the illicit trade of arms, drugs and human
trafficking; cocaine coming through West Africa and illegal
migrants coming from Syria, Afghanistan, and many African
countries are channelized and trafficked through Libya to
Europe.

In pursuit of their financial gains, organized groups can go
to any extreme, violating all accepted norms of a civilized world.
Moreover, these groups can be disorganized or decentralized with
wide networks and loose alliances of criminals amongst whom a
strong brotherhood exists for the achievement of their criminal
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objectives.8¢ Law enforcement agencies, by contrast, follow certain
rules and respect their chain of command when working in their
own countries and respect the rules of the other country or
countries when working abroad.®” An obvious corollary of this
disparity in their modus operandi is that the former, with their
flexibility, agility and quick adaptability, are seemingly gaining
upper hand;$8 this is evident from the clearly visible signs of
continuous growth in volume, geographic reach and profitability
of organised crimes.?® We hear about the drowning of illegal
migrants on a regular basis; around 80 migrants died in the
beginning of this month, i.e. July, 2019 when the boat carrying
them from Libya to Europe capsized in the Mediterranean Sea
near Tunisia while over 60 had drowned in May this year, to

mention a few.%

Conclusion

Transnational policing against TOC is an old phenomenon which
has gained more momentum today in response to the
unprecedented growth in TOC. Realizing the gravity of the threat
posed by TOC and the need for a collective action against it, states
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are responding through various initiatives such as Interpol,
Europol, Special Task Forces, and other bilateral and multilateral
agreements for police cooperation and coordination. Private police
and security companies are also actively involved in the fight
against some TOC, which are mainly hired by big commercial
organizations. Although both transnational criminal groups and
transnational policing have displayed considerable growth and
sophistication in the last two decades, the former have the proven
ability to outwalk the former and they merrily flow and grow
across borders.
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Compatibility between Modern International
Humanitarian Law and Principles of Islamic Law of
Conduct of War: A Comparative Analysis

Humna Sohail"

Abstract

The present study undertakes the comparative analysis of the general
principles regqulating the behavior of combatants in international
humanitarian law and Islamic law. The article explores the fact that
the regulation of the behavior of combatants during an armed conflict
has a very old Islamic history as compared to the modern-day IHL
practices. Its acknowledgment of the notion of military necessity is
emphatically  conjoined with the observance of elementary
considerations of humanity that are the sine qua non for mitigating
the unnecessary harm to combatants on one hand and any harm at all
to civilians on the other. This balancing effort between the military
necessity and humanity finds basis in the objectives of Shari‘ah as
well. Thus, the wholeness of Islamic law best serves as a model for
refining and complementing the modern-day humanitarian regime.
Conflicts are indispensable yet they must be conducted humanely.
Thus, the present study concludes with the recommendations
whereby both the humanitarian regimes can simultaneously be
employed and reinforced for maximising the protection they offer.

Keywords: International humanitarian law; Islamic law; Magasid
al-Shari‘ah; proportionality; distinction; balance.

1. Introduction

In contemporary times conflicts of different nature are common
that have gruesome effects on mankind.! Conflicts that know no
boundaries can be destructive on a mass scale. Inviolability of
human life and dignity is a universal principle recognised in every
religion and every legal regime.? This article is an attempt to
analyse and compare those general principles of humanitarian law

* The author is LLM International Law Scholar at International
Islamic  University, Islamabad) and <can be accessed at:
humnasohail97@gmail.com. She acknowledges the debt of gratitude that
she owes to Dr Sadia Tabassum and Dr Naseem Razi for being the
sources of guidance on the topic.

T Troy E. Smith, “Binary Terror: The Reality of Terrorism in a
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2 Glenn Hughes, “The Concept of Dignity in the Universal
Declaration of Human Rights,” The Journal of Religious Ethics 39 (1) (2011):
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and Islamic law that are applicable once the hostilities have
started (jus in bello), irrespective of the justification of the use of
force which is a distinct field of jus ad bellum that is beyond the
scope of this article. As a starting point, the origin, sources, and
general principles of conduct of hostilities in both Islamic law and
humanitarian law (IHL) are discussed. This is followed by the in-
depth analysis of the compatibility of general principles under
said regimes. Then the central point of reference i.e. how invoking
the principles laid down in Shariah can help in alleviating the
sufferings resulting from hostilities, especially where it is
erroneously interpreted as a reference to the arbitrary exercise of
force in the conflicts in a Muslim context, is discussed. Finally,
comparing those general principles if the result depicts their
identical underlying principle of humanizing conflicts only then
the issue of how both of the legal regimes can be simultaneously
employed to afford maximum protection to civilians and
combatants will be addressed.

The consequences of armed conflicts are not restricted just
to the territories of warring states (in case of an international
armed conflict, IAC) or the territory of the state where a non-
international armed conflict (NIAC) is taking place yet it has an
overall global impact.? So, this calls for a dire need to not just
implement the provisions of IHL but to highlight the role played
by every religion in minimising the effects of armed conflict. No
religion in the world supports the arbitrary use of force rather
acknowledges restriction in this regard. The most pressing issue
faced by the contemporary world is the compliance with IHL
rules by Muslim countries. This is because of the poor governing
mechanisms, halted democracy, disrespect of inherent
fundamental human rights, and especially because of reliance
upon the erroneous interpretation of the provisions of Islamic law.
But the compliance is vital not only for survival but also because
IHL has the potential of limiting the effects of warfare. The
dilemma is that many of the conflicts today are NIACs and the so-
called Muslim armed groups involved falsely refers to the
provisions of Islamic law as justifications for their acts. So, it is
imperative to clarify the real position of Islam in governing the
conduct of hostilities during an armed conflict in general (as these
principles are the same for both IAC and NIAC). Moreover, this
study is different from previous works done in the sense that it
did not assess the humanitarian principles in Islam on the

3 M. Cherif Bassiouni, “The New Wars and the Crisis of
Compliance with the Law of Armed Conflict by Non State Actors,” The
Journal of Criminal Law and Criminology 98 (3) (2008): 172.
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standard of IHL because the researcher believes that the
humanitarian rules are, without any prejudice, not just the
product of the efforts of Henry Dunant (father of modern IHL)
rather it is as old as the history of Islam itself. The present-day
humanitarian regime reflects those ancient and still equally
applicable principles. So it will be an absolute absurdity to
standardize the norms of IHL for assessing the position of Islam.
Yet they may be compared to assess their objectives which if turn
identical will reinforce each other and will be the basis of the
widest possible protection. It is reiterated here that the present
study will not discuss the justification of the use of force that
whether it was legitimate or not under Islamic law or
international law yet the discussion will be restricted to the
behavior of combatants once an armed conflict has begun.

Contemporary humanitarian law is faced with several
issues resulting especially from the asymmetric dynamics of
warfare. Though it is comprehensive enough to protect any kind
of conflict, a mixture of different situations* or any category of
individual yet like any other subfield of public international law
IHL is no exception to the criticism for the lacunas in its
enforcement mechanisms.5 At this very point, the religion has its
role-playing and especially when religion is Islam whose
followers submit absolutely to the obedience of the Divine
Authority.6

2. Islamic law of armed conflict
2.1. Attributes of Islamic jus in bello

Parallel to the application of secular humanitarian regime other
manifestations also emerged that strikes balance between the
military necessity (i.e. to weaken the opposite forces renders
certain prohibitions legal) and humanity by limiting the means
and methods of warfare. One such example is of the Islamic jus in
bello that dates back to the seventh century to the time of the

4 See, for example, Daniela Gavshon, “The Applicability of IHL
in Mixed Situations of Disaster and Conflict,” Journal of Conflict &
Security Law 14 (2) (2009): 243-263.

5 The reference is made to the loopholes in IHL in this article
where research felt it vital to the discussion.

6 The supremacy of Word of God is very well explained by
Muhammad Qasim Zaman, “The Sovereignty of God in Modern Islamic
Thought,” Journal of the Royal Asiatic Society 25 (3) 2015: 389-418.
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Prophet Muhammad, (PBUH). This is marked by the paradigm
shift from the nasty conduct of hostilities in the Greek and Roman
era to the time of enlightenment with the rise of Islam (the
Prophetic era). The fighters of adversaries were guaranteed a
certain set of rights coupled with protections provided they
behave per the fundamental principles including the distinction
between combatants and non-combatants” which forms the basis
of the lawful targets of attack and the immunity to women,
infirms, children, and the civilian objects.?

2.2 Defining and categorization of armed conflicts

There is a dichotomy of armed conflicts recognized by Islamic
law. The conflict not of an international character is the wars
fought for the preservation and protection of public interest. This
involves the conflict against the dissident Kharijites and the
rebellions that oppose the imam, the communal interest, and
embrace an unacceptable approach (Mazhb).® In contrast, the
international armed conflict in Islam encompasses the armed
conflict with apostates and polytheists. Concerning the former, it
involves the conflict with those individuals declaring themselves
Muslims but denouncing later on.l® Each conflict has some
common defined rules and restrictions which are discussed below
in the light of sources of Islamic law.

2.3 Analysis of fundamental principles of Islamic jus in bello
2.3.1 Principle of distinction

A. Non-combatant immunity and the principle of
proportionality. — As for conflicts, there is also a dichotomy of
individuals called either the protected persons or unprotected
persons legally referred to as combatants and non-combatants.
From protection, the writer intends to refer to the immunity
whereby some individuals like servants, children, women, sick,

7 Ahmed Zaki Yamani, “Humanitarian International Law in
Islam: A General Outlook,” Michigan Journal of International Law 7, no. 1
(1985): 189-190.

8 Muhammad Munir, “The Protection of Civilians in War: Non-
Combatant Immunity in Islamic Law," Hamdard Islamicus 34, no. 4
(October-December 2011): 7.

9 Yamani, “Humanitarian International Law in Islam: A General
Outlook,” 193.

10 Tbid, 195.
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priests, peasants cannot be, generally, subject to direct attack. The
sources which the writer will rely on for establishing the non-
combatant immunity are Qur’an, Sunnah, and qawl al-sahabi. The
Lawgiver says: “Fight in the cause of God those who fight you,
but do not transgress limit; for God loveth not transgressors.”11
According to the interpretation of most notable commentators
among sahabah and their followers, the war in the first place
cannot be initiated by Muslims because it would otherwise
amount to transgression (i‘tida’).12 In their interpretation, Allah by
saying those who wage war against you meant those who
participate in such war. Moreover, those who are not in a position
to fight must be protected at all times. This viewpoint is
substantiated by the traditions of Prophet Muhammad (PBUH),
which are discussed in succeeding paras. Besides these
prohibitions mutilation is also prohibited in the view of al-Hassan
al-Basri. This verse has equal application in Islamic jus in bello as
well as in jus ad bellum. In the jargon of IHL, this is the
fundamental principle of distinction which will be discussed later
in the discussion on the general principles of IHL.

There are several instances from and sayings of Prophet
Muhammad (PBUH) where he reiterated the protections afforded
to non-combatant by Qur’an. There are several traditions where
Prophet Muhammad (PBUH) was reported to have said about the

11 Al-Qur’an, II: 190.

2. Among the companions reference is made to ‘Abd Allah b.
‘Abbas and among the followers of companions (tabi‘un) to 'Umar b.
Abd al-‘Aziz. Various interpretations of this verse exist like of al-Rabi‘ b.
Kesam al-Kufi who refers to Chapter IX verse 5 and 6 as superseding the
verse 190 stated in the text above and focusing on the totality in fight.

One other interpretation is by Abi al-"Aliya Rafi' b. Mehran who
states that for the presence of ‘illah in the verses of chapter 9 Tauba they
are absolute as compare to the verse 190 of Chapter II which is
conditional for the want of fllah. He interprets i ‘tida’ as prohibition on
fighting against inactives. In the words of Muhammad Abdel Haleem:
“Arabic command la ta‘tadu is so general that commentators have
agreed that it includes prohibition of starting hostilities, fighting non-
combatants, disproportionate response to aggression, etc. These
interpretations are very systematically explained in the article written by
Dr. Muhammad Munir titled The Protection of Civilians in War: Non-
Combatant Immunity in Islamic Law published in Hamdard Islamicus in
year 2011.
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prohibition of killing children and women.?* Even in one of the
battles, Prophet made their killing prohibited after encountering a
slain body of a woman!* who perhaps would not have
participated in the hostilities!>. One report even states that
Prophet commanded the Muslim commander who was said to
have killed that woman to refrain from doing so and made the
killing of ‘usafa’ (servant) also prohibited in war.’® By way of
analogy, many other individuals are included in the meaning of
‘usafa’ including medical personnel, and employees taking no
active part in hostilities.l” Moreover, when Muslim troops were
ready to fight the invaders from Byzantine, Prophet Muhammad
(PBUH) commanded the fighters in the following words:

“In avenging the injuries inflicted upon us molest not the
harmless inmates of domestic seclusion; spare the weakness of the
female sex; injure not the infants at the breast or those who are
ill in the bed. Refrain from demolishing the houses of the
unresisting inhabitants;, destroy not the means of their
subsistence, nor their fruit-trees and touch not the palm.”18

There is another hadith whereby restrictions are imposed upon
the methods of warfare.® These are a few of the evidence from
Sunnah whereby it is established that based on the categories of
individuals; some of them called the combatants are protected and
can't be targeted.

13 One such tradition is reported by Imam Ahmad b. Hanbal,
Musnad (Cairo: Mu’assah al-Qurtabah, n.d.) volume II, 22-23 (ahadith
nos. 4739 and 4747).

14 Muhammad b. Yazid b. Majah, Sunan (ed. M. Fo'ad "Abdul
Bagqi) (Beirut: Dar al-Fikr, n.d.) volume II, 947 (hadith no. 2841).

15 Abu ‘Ubayd al-Qssam b. Salam, The Book of Revenue (translated
by Imran Ahsan Khan Nyazee) (Reading: Garnet Publishing, 2002), 36.

16 Abu Bakr ‘Abdur Razzaaq, Musannaf (Beirut: al-Maktab al-
Islami, 1403) 2nd edition, volume V, 201 (hadith no. 9382). This tradition is
also reported in Sunan of Ibn Majah (hadith no. 2842), al-Sunnan al-Kubra
of Imam al-Nasa’i (hadith no. 8625) and others.

17 For details see Muhammad Khair Haikal, Al- Jihud wa al-Qital
fi al-Siyasah al-Shar‘iyyah (Beirut: Dar al-Bayariq, 1996) 2nd edition,
volume II, 1247.

18 Anwar Ahmad Qadri, Islamic Jurisprudence in the Modern World
(Lahore: Sh. Muhammad Ashraf Sons, 1973), 278.

1 Muslim b. al- Hajjaj al-Nisapuri, Sahih Muslim (ed. M. Fo’ad
‘Abdul Bagqi) (Beirut: Dar lha’ al-Turath al-’ Arabi, n.d.) volume III, 1356
(hadith no. 1731).
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Now the immunity enjoyed by civilians during an armed
conflict will be established through qawl al-sahabi. The ten
commandments of Companion Abu Bakar ‘Abd Allah b. Abi
Quhafah? is the most famous and is referred to whenever Islamic
jus in bello is under discussion. It states: “I enjoin upon you ten
instructions. Remember them: do not embezzle. Do not cheat. Do
not breach trust. Do not mutilate the dead, nor to slay the women,
elderly, and children. Do not inundate a date palm nor burn it. Do
not cut down a fruit tree, nor kill cattle unless they were needed
for food. Don’t destroy any building. Maybe, you will pass by
people who have secluded them in convents; leave them and do
not interfere in what they do.”2! These principles of non-
combatant immunity are general and were found in the
instructions of successor Caliphs ‘Umar b. al-KhaTTab, ‘Uthman
b. ‘Affan and “Ali b. Abi Talib. Based upon the underlying cause
of war Shaybani argued in his book Kitab al-Siyar al-Kabir that only
those amongst enemies can be killed who are directly
participating in armed confrontations.2 There is a consensus
amongst the classical Sunni jurists (jamhore) on the protective
immunity of civilians at times of armed conflict. Some others
differ in their modes of interpretation and conclude that it is
lawful to kill non-combatants but women and children.

Though the general rule is that non-combatants are
protected from direct attacks yet there are three exceptions to it.
Firstly, when the ab initio non-combatants start taking part in
hostilities, they not only lose their non-combatant (more precisely)
civilian status yet also become a lawful target of direct attack.
Evidence of it is found in the words of Prophet Muhammad
(PBUH) whereby he condemned the killing of a woman for her
inability to fight in the battle of Hunayn. It implies that her killing
would have been justified if she had participated in the war.2
There are instances where Prophet Muhammad (PBUH) didn't

20 He was the first successor of the Prophet Muhammad (PBUH).
He gave these instructions when Muslim troops were leaving for Syria.

2l Abu Bakr al-Ahmad b. al-Hussayn al-Bayhaqi, Sunnan al-
Bayhaqi al-Kubra with al-Jawhar al-Nagi (ed. M. ‘Abdul Qadar Ata’)
(Makkah: Maktab Dar al-Baz, 1994), volume IX, 85.

2 Muhammad b. al-Hasan al-Shaybani, Kitab al-Siyal al-Kabir,
commentary by Muhammad b. Ahmad al-Sarakhasi (ed. Muhammad
Hasan al-Shafi‘i) (Beirut: Dar al-Kotob al-‘IImiyah, 1997) volume IV, 96.

2 Ahmad b. ‘Ali b. Hajar, Fath al-Bari Sharh Sahih al-Bukhari
(Beirut: Dar al-Ma ‘rifah, 1379) volume VI, 147-148.
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react to the killing of a blind man and a woman as they
participated in the war against Muslims.2*

Secondly, the principle of proportionality is triggered when
targeting the military objectives of the enemy is not possible
without the unintentional collateral damage to the non-
combatants/civilians. Hence, the civilians could be attacked but it
must be proportionate (committing the lesser evil) to the
tulfillment of the military necessity, and no superfluous injury be
inflicted upon them. The evidence of it is the hadith of Prophet
Muhammad (PBUH) who while referring to the incidental loss to
the non-combatants said: “they are from them?.” As to the
protection extended to women and children during an attack, all
jurists agree unanimously, yet, the overwhelming majority of
jurists consider it lawful to kill them if they participate in war.2
Moreover, the Shari‘ah permits the cutting off of needs of basic
nature to force combatants to surrender in which civilian
population is equally affected.?” In Ta’if the combatants were
besieged upon the command of Prophet Muhammad (PBUH) and
were attacked by the catapult.2s

Lastly, as was asked by Shaybani from Imam Abu Hanifah
whether women and children be killed when they are used as a
shield by enemy combatants to protect their objects, especially
when those shields are Muslims. And the response was “Yes,
however, the enemy shall be aimed at and not the children.”?
However, Imam Malik and Awza‘i considered it illegal to attack
enemies as such since the protection afforded to women and
children is absolute.3

24 Shaybani, Kitab al-Siyal al-Kabir, volume IV, 190.
% Sulyman b. al-Ash‘ath Abu Dawud, Sunan (ed. M. Muhi ud-

din ‘Abdul Hamid) (Beirut: Dar al-Fikr, n.d.), volume II, 61 (hadith no.
2672).

% Abu Zakariya Yahya b. Sharaf al-Nawawi, Sharh Sahih Muslim
(Cairo: Matba® Mahmud Toufiq, n.d.), volume XII, 48-49.
27 See Al-Qur’an, IX: 5, “and take them and besiege them”.

28 “‘Abdul Malik b. Hisham, Al-Sira (Beirut: Dar Thya al-Thurath
al-Arabi, n.d.), volume III, 658.

2 Majid Khudduri, The Islamic Law of Nations: Shaybani’s Siyar
(Maryland: John Hopkins University Press, 1966), 100.
30 Muhammad b. ‘Ali b. M. al-Shaukani, Nayl al-Awtar min

Ahadith Syed al-Akhyar Sharh Muntaga al-akbar (Cairo: Idara al-Taba’a al-
Muniriyyah, n.d.) volume VIII. 8, 56.
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Targeting civilians in retaliation amounts to intentional
murder hence it is prohibited. According to Muhammad b.
Ahmad al-QurTubi the reprisal of one wrong should not be
extended to his parents, relatives, or sons. The radical terrorist
groups today like Al- Qaeda have an anomalous set of rules and
use the principle of reciprocity as the justification of attacking a
civilian. But it is the wrong usage of this principle because the rule
of figh is that what is prohibited ab initio cannot be legal in any
circumstances. This also leads us to the discussion on the use of
nuclear weapons or weapons of mass destruction. Since the
employment of these weapons renders the application of the
imperative principles of distinction, proportionality, and
avoidance of superfluous injuries ineffective thus they are said to
be prohibited in the Islamic jus in bello. The use of mangonel as a
weapon against enemies in the Prophetic era is evidence of the
fact that Muslims during his time were allowed only to attack to
the necessary extent.

B. No direct attack on civilian objects.—Islam prohibits the
destruction of those objects that are essential for survival. One
such clear manifestation is the ten commandments of Abu Bakar
‘Abd Allah b. Abu Quhafah whereby he ordered his troops that
when they fight they must no inundate the palm tree, or devastate
any building, or burn civilization or incur any harm to fruit trees.
Attacking the means and objects of subsistence is analogous to
fasad upon which Qur’an says, “... and do neither evil nor
mischief on the (face of the) Earth.”?! In his book, Shaybani on the
permissibility of taking or leaving the belongings of enemy said,
“Muslims can take away enemy’s cows, goats, and other property,
or they may leave it because (these) things do not strengthen the
enemy to fight (the Muslims).”32 In respect of weapons of attacks,
Sarakhasi stated “it is condemnable to leave the weapons or mules
(al-silah wa al-kira’) if the Muslim army seized them because
leaving them behind would mean that the enemy could use them
again against the Muslims.”? It is noteworthy here that absolute
destruction has never been asserted by Shaybani or his
commentators. This is attributed to Abu Hanifah and his disciples
by Ibn Jarir al-Tabari and Imam Shafi‘i. In his Kitab al-Umm, Imam
Shafi‘i mentioned that if the “Muslims took under their control
booty comprising of property or goats which they could not take
away with them; they should slaughter the goats and burn the
property and the meat of goats so that the infidels should not

31 Al-Qur’an, II: 60.
32 Shaybani, Kitab al-Siyar al-Kabir, volume IV, 198.
33 Ibid.



92 [HL and Islamic Law: A Comparative Analysis

benefit from them.”? But what he wanted to transmit was
undoubtedly not the absolute destruction as none of his two
disciples Shaybani and Abu Yusuf mentioned in any of their
writings.

2.3.2 Non-derogable humanitarian considerations

Few of the fundamental guarantees in Islam as to the protection of
civilians have been analyzed above. In this part, the Islamic jus in
bello regarding the treatment of wounded and sick soldiers of
enemies at the battlefield or in the sea will be analyzed along with
the protection afforded to combatants placed hors de combat (those
who are no longer able to take part in hostilities: terminology
borrowed from IHL). Upon conquering Makkah under the
leadership of Prophet Muhammad (PBUH), no harm was inflicted
upon any person nor was their property damaged. Besides, an
announcement was made on his demand that “wounded shall not
be killed, mudbir (anyone who turns his back and runs away from
fighting) shall not be chased, the prisoner shall not be killed and
whosoever shuts his door will be immune.”3> Torturous practices
are discouraged by Islam as Prophet Muhammad (PBUH) said,
“Verily God will punish those who torture other people in this
world.”36 This prohibition is absolute and applies to all categories
of individuals at all times. Since owing to sickness and disability,
enemy soldiers could no longer take part in the hostilities they
would be entitled to the analogous immunity of non-participants.
When they fall into the hands of adversaries they enjoy the
prisoner of war status (POW) and the incidental guarantees under
the jus in bello. The treatment afforded to POWs in Islamic law is
hereinbelow analyzed.

2.3.3 Prisoners of War: A privileged class of individuals

Making enemies captive is allowed to Muslims only in cases of
manslaughter but not in small skirmishes. There are two verses in
the Qur'an that relate to the capturing of enemies and thus
making them POWs. Firstly, in Chapter 47 Lawgiver states, “Now
when ye meet in battle those who disbelieve, then it is the smiting
of the necks until there has been a very extensive slaughter, then
making fast of bonds; afterward either grace or ransom till the war

3 Muhammad b. Idris al- Shafi‘i, Kitab al-Umm (Cairo: al-
Matba‘a al-Amiriyya, n.d.) volume XV, 304.

% Bayhagqi, Sunan, volume VIII, 181 (hadith no. 16524).

% Imam Muslim, Sahih Muslim, volume IV, 2017 (hadith no.

2613).
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lay down its burdens.”?” In another verse, the only justification of
making captives is repeated that “It is not for any Prophet to have
captives until there has been a very extensive slaughter in the
land.”? Once the enemy soldiers are made the prisoners then
Islam very beautifully lays down the manner of their treatment.
This is why the writer termed prisoners as a privileged category of
individuals. Justice and compassion are at the heart of Islamic
principles. Islam advises Muslims to provide prisoners with more
than what they have lost and not to account for the excesses they
have made rather forgive them. The Qur’an says in this regard,
“Now enjoy what ye have won, as lawful and good, (i.e. according
to justice and equity), and keep your duty to Allah.”® The
immediate verse following it states, “O Prophet! Say unto those
captives, who are in your hands: if Allah knoweth any good in
your hearts, He will give you better than that which had been
taken from you, and will forgive you.”4 The Prophetic era is the
clear manifestation of the teachings of Islam about the treatment
of POWs. The end of the War of Badr resulted in captives for
whom Prophet Muhammad (PBUH) ordered his fellow Muslims
to treat them nicely and “take heed of the recommendation to
treat the Prisoners fairly.”4 And Muslims are demanded by the
Lawgiver to feed the prisoners for the sake of Allah that, “(if the
righteous shall) feed with food the prisoner, for love of Him,
(saying): We feed you, for the sake of Allah only; we wish neither
reward nor thanks from you.”42 The practice in the Prophetic era
was that the expenses of prisoners were borne by Muslims who
also provided them with clothes. Muslims were ordered to
remove the discomforts and troubles of prisoners.# While in
captives they are entitled to make wills of their property at home.
Families cannot be generally separated from each other.

Moreover, Islam pays due regard to the respect of status
the prisoners have back in their hometown. Moreover, while in
captivity, enemies must be allowed the freedom of practicing their
religion and their worshiping places ought not to be destroyed. A
conflict does not end with a declaration of such intent rather it
ends with the termination of captivity. At this point, there is a

37 Al-Qur’an, XLVII: 4.

38 Al-Qur’an, VIII: 67.

39 Al-Qur’an, VIII: 69.

40 Al-Qur’an, VIII: 70.

41 Sarakhasi, commentary on Kitab al-Siyar al-Kabir, volume I,
189-362.

42 Al-Qur’an, LXXVI: 8-9.

43 Buhkari, LVI: 142.
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dispute amongst fugaha’. Two ways of terminating captivity are
mention in Qur’an, firstly, fida or ransom, and secondly, mann
(gratuitous freedom).#* Around 70 enemies were made captives
after the war of Badr which was the first instance whereby verses
were revealed on the occasion conduct of Prophet Muhammad
(PBUH) in this regard. For being a novel circumstance Prophet
sought the advice of his Companions. The majority of them
agreed on ransom as it were Muslims' need; however, ‘Umar b. al-
KhaTTab took the plea of execution. Prophet Muhammad (PBUH)
followed the advice of jamhore. The decision of ransoming the
captives of Badr was followed by the revelation, in which Allah
told,

“It does not behoove a Prophet to keep captives unless he has
battled strenuously on earth. You may desire the fleeting gains of
this world-but God desires [for you the good of] the life to come:
and God is almighty, wise. Had it not been for a decree from God
that had already gone forth, there would indeed have befallen you
a tremendous chastisement on account of all [the captives] that
you took. Enjoy, then, all that is lawful and good among the
things which you have gained in war, and remain conscious of
God: verily, God is much-forgiving, a dispenser of grace.”#

The most authoritative commentators of Holy Qur’an called these
verses to be situation-specific i.e. only applicable to prisoners of
Badr and this view is substantiated by the subsequent verse that,
“Now when you meet [in war] those who are bent on denying the
truth, smite their necks until you overcome them fully, and then
tighten their bonds; but thereafter [set them free,] either by an act
of grace or against ransom so that the burden of war may be lifted:
thus shall it be.”#¢ Thus the captivity is time being and is to be
terminated on freedom bought by ransom or unconditional or
conditional freedom.#” Now the modes of termination of captivity
from the traditions of Prophet Muhammad (PBUH) need to be
analyzed. Eighty Makkans were released gratis and are one of the
incidents where captivity ends with mann.#¢ Another instance of
the gratuitous release includes the release of a member of clans of

4 Al-Qur’an, XLVII: 4.

45 Al-Qur’an, VIII: 67-68.

46 Al-Qur’an, XLVII: 4.

47 Muhammad b. Ahmad al-Qurtubi, al- Jami i Ahkam al-Qur’an
(Cairo: Matba‘ah Dar al-Kutub al-MiSriyyah, 1950), VIII: 150.

4 Yahya b. Sharaf al-Nawawi, Sharh Sahih Muslim (Cairo:
Matba‘at Mahmud Tawfiq, n.d.), 7: 463.
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Hunayn, Hawazin, Banu’'l-MusTaliq, Banu Fazarah, and Yemen.%
The Prophetic tradition of pardoning was followed by his
successors as well (qgawl al-sahabi). Al- “‘Ash’ath b. Qays was set
free by the first Caliph Abu Bakar. Then there is the instance of the
pardoning of Iranian commander by second Caliph ‘Umar.5 He
also released thousands of Iraqis who were made captive upon
conquest and jizyah was imposed on them. The only instance in
Islamic history (during the era of Prophet Muhammad (PBUH))
where captivity was terminated by ransom was the prisoners of
Badr. Thereafter prisoners were pardoned. Abu ‘Ubayd
thereupon argued that “the latter precedent from the Prophet
(PBUH) is to be acted upon,” and the practice of pardoning
follows the events of Badr. So unconditional pardoning has
mostly been found as a mode of ending the captivation.

It is also important to point here that some pro-execution
fugqaha’ assert that prisoners should be killed. But their argument is
very weak for want of substantial evidence from Sunnah.
Throughout the life of the Prophet in which several battles were
fought, there are just two to three reported instances where the
prisoners were executed. Some reports suggest that out of seventy
captives of Badr only two were executed while some reports
suggest that only ‘Ugbah b. Abu Mu‘ayaT was executed>! and that
too for the suffering and persecution by him being a military
commander during the first thirteen years of Muslims in Makkah
post-migration. Abu ‘Ubayd states that ‘Ugbah went to the
extremes of tormenting Prophet Muhammad (PBUH) especially at
the times of offering prayer. So his execution cannot be employed
as precedent with regards to the execution of prisoners yet it was
an exceptional punishment for the heinous crimes perpetrated
against Prophet Muhammad (PBUH). The second such instance
found in the life of Prophet was the execution of Abu ‘Izzah al-
Jumahi following the Uhud battle. He was first captivated after the
battle of Badr but was freed on the condition that he will not use
his poetry for instigating enemies to wage war against Muslims
but he breached it. Thereafter he was made captive again in the
battle of Uhud and his clemency appeal was rejected by Prophet
Muhammad (PBUH) and said that “I swear to God you will not
wipe your cheeks in Makkah saying that you have mocked he

4 Abu ‘Ubayd b. Sallam, Kitab al-Amwal, (translation by Imran
Ahsan Khan Nyazee) (Reading: Garnet Publishing Ltd., 2002) 116- 120.

5 Al- Baladhuri, Kitab Futuh al-Buldan (translated by Francis
Clark Murgotten) (New York: Columbia University, 1924), II: 118-119.

50 Isma‘ill b. ‘Umar b. Kathir, Al-Bidayah wa 'I-Nihayah
(Beirut/Riyadh: Maktabat al-Ma ‘arif/ Maktabat al-NaSr, 1966), 3:35.
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Muhammad twice: A believer never get stung twice from the same
burrow,”52 and thus was ordered to be executed. One last instance
of executing prisoners was at the time of the conquest of Makkah.
Excluding some seven to eleven prisoners (charged with horrific
crimes against Muslims>), for the rest of the prisoners, Prophet
announced a general amnesty. Only one of the left-outs, “Abd
Allah b. KhaTal was executed. He was charged on the accounts of
high treason, renunciation of Islam, the killing of a servant,
embezzlement of public money, and blasphemy and did not
mended his ways thereafter. All in all, during the life of the
Prophet there is no such evidence whereby execution solely on the
ground of being a prisoner can be established. Moreover, the
majority of jurists acknowledge the fact that there was a
unanimous discouragement amongst the Companions of Prophet
Muhammad (PBUH) on the execution of prisoners.>* From the
time of Prophet Muhammad (PBUH) till the time of third Caliph
‘Umar b. “Abdul “Aziz (first century of Islamic military history), at
the maximum there are just six to seven cases and in which
execution was not on the ground of being a prisoner because it is
not an offense per se. PBUH

As regards the freeing prisoners on ransom is concerned,
there is a dichotomy in opinions of fugaha’. On one hand, Abu
Hanifa rejects the freeing of the enemy on ransom because it will
strengthen the enemy manpower and that they must be killed
(Qur’an, IX:5), on the other hand, his pupils Abu Yusuf>> and
Shaybani* agree regarding ransom in necessity. Moreover, they
agree on the exchange of Muslim POWs with enemy POWSs.5”
Many jurists argue that the political head of the state has the
option of freeing on ransom. According to Abu ‘Ubayd, there is
only one instance of freeing with ransom where few prisoners of
Badr were freed that way yet others who could not pay money
were required to teach the children of Muslims to get released

52 Abu Bakr Muhammad b. Ahmad b. Abi Sah al-Sarakhsi, Kitab
al-Mabsut, ed. Samir MuStafa Rabab (Beirut: Dar lhya’ al-Turath al-
‘Arabi, 2002), 10: 26.

5 Jbn Hajar al-'Asqalani, Fath al-Bari (Beirut: Dar al-Ma rifah,
1379 AH), 4: 60-61.

5% Shaybani, Kitab al-Siyar al-Kabir, volume IV, 198.

% Ya‘'qub b. Ibrahim Abu Yusuf, Kitab al-Kharaj (Peshawar,
Maktabah Faruqiyyah, n.d.), 378.

5% Shaybani, Kitab al-Siyar al-Kabir, volume IV, 300.

57 Tbid, 302, 337-378.
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from captivity.’® As discussed earlier the latter practice of Prophet
is an established precedent and must be followed. The latter
practice of the Prophet was mann or gratuitous freedom. So far
Muslim prisoners are concerned they must be free by paying
money from Bayt al-Mal.?® Moreover, Muslims shall take care of
the families of Muslim POWs till they are captive (e.g. letter sent
by ‘Umar b. ‘Abd al-‘Aziz to the Muslims in captives in
Constantinople).

A more liberal approach is adopted by Islam in the
treatment of POWSs.®0 As was discussed earlier Prophet
Muhammad (PBUH) divided the prisoners of Badr amongst
Muslims and directed them to seek his recommendation in
treating prisoners.6! Thereupon Muslims provided the best food
they had to prisoners while they rely themselves on dates only.62
And for them, God says, “and who give food- however great be
their own want of it - unto the needy, and the orphan, and the
captive [saying], We feed you for the sake of God alone: we desire
no recompense from you, nor thanks.”¢®> Food and drinks are
considered to be the basic necessity of prisoners. Moreover
following the tradition of the Prophet (PBUH) captives must be
provided with clothes. Torture is prohibited as those torture
people on earth will meet a similar fate.

2.5 Magqasid al-Shari‘ah: The Basis of Humanitarian Protections

The discussion on Magqasid al-Shari‘ah is necessary whenever
recourse is made to the Islamic law because all of it is premised on
the unanimously agreed purposes that law strives to achieve. The
purposes based on inner strength have been classified into three
kinds with necessities (Darurat) at the top. The other two are the
needs and complementary goals. Without the protection and
preservation of necessities, there would be complete chaos and

5 Abu ‘Ubayd, Kitab al-Amwal, 116, 120.

5% Abu Yusuf, Kitab al-Kharaj, 380.
0 James J. Bustuttil, “Slay Them Wherever You Find Them:

Humanitarian Law in Islam,” Revue de Droit Penal Militaire et de Droit de
la Guerre 30 (1991), 113-126.

61 Abu Ja’far Muhammad b. Jarir al-Tabari, Tarikh al-Umam wa 'l-
Muluk (Beirut: Dar al-Kutub al-'Ilmiyyah, 1407 AH), volume II, 39.

62 Shibli Nu'mani and Sayyid Sulaiman Nadvi, Sirat al-Nabi
(Lahore: al-Faisal Nashiran-i Kutub, n.d.), volume 1, 311.

63 Al-Qur’an, LXXVI: 8-9.
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anarchy in the society.®* The aims in necessities which shall be
protected and preserved at all times include hifz ‘ala al-din, hifz
‘ala al-nafs, hifz ‘ala al-nasl, hifz ‘ala al-‘aql, and hifz ‘ala al-mal.
The supreme interest to protect and preserve is of Islam. For that
as a “last” resort war with enemies of religion is demanded. The
writer will not go into the discussion on justifications for the use
of force as it is beyond the scope of this article. Then come the
protection and preservation of life. The Lawgiver had defined
rules whereby civilians are to be protected in times of attack and
their killing is prohibited as is evidenced from Sunnah as well in
details above. Secondly, the family and progeny are demanded to
be protected and preserved for which, concerning war, the
principle of distinction is laid down in Islamic law and the
unbridled warfare have been restricted to means and methods of
warfare that will not cause unnecessary sufferings. Thirdly, the
intellectual capacity is required to be protected and preserved for
which, again Islamic law draws a clear distinction between what
is allowed and what is prohibited in war. Lastly, the rules as to the
protection of civilian objects, and food necessary for their
subsistence aims at fulfilling the necessity of protecting and
preserving the property. All in all, in the light of purposes of
Islamic law the following acts are deemed permitted at the time of
conflict:

i. Itis lawful for a Muslim to injure®>, kill%, pursue®” or capture®s
an enemy combatant. As o the non-combatants they are
immune generally yet in some exceptional cases they can be
targeted.

ii. Ruses of war (Khid ‘ah) is permitted as is attributed to Prophet
Muhammad (PBUH) in the Muslim military literature.

iii. The attack and the means and methods of warfare must be
proportionate to the direct military advantage anticipated.® It is
not lawful to cause unnecessary suffering.

iv. The supplies to enemy combatants can be cut off even if there
is some collateral damage as well.

v. Food and fodder are permitted to be bought from the enemy
but if they decline to sell then they can be forced.

64 Imran Ahsan Khan Nyazee, Islamic Jurisprudence (Islamabad:
Islamic Research Institute, 2000), 199.

65 Al-Qur’an, VIII: 12.

¢ Ala' al-Din al-Kasani, Bada'i' al-Sana'i' (Beirut: Dar al-Kotob al-
‘Ilmiyah, n.d.) volume VII, 107.

67 Al-Qur’an, XLVII: 4.

68 Al-Qur’an, IV: 104; I11: 172.

6 Sarakhasi, commentary on Kitab al-Siyar al-Kabir, volume I, 183.
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As to the prohibitions following acts are to be avoided in armed
conflicts:

i. The saying of Prophet Muhammad (peace be on) him that,
“Fairness is prescribed by Allah in every matter,” prohibits the
acts that amount to torture and unnecessary harm must be
avoided.

ii. Those who are no longer participating in the hostilities cannot
be attacked including children, women, and those slaves who
only accompany their masters and have no involvement in the
armed conflict, hermits, blinds, and monks, persons with
defective physical or legal capacity.”

iii. Mutilation is prohibited in Islam. POW cannot be decapitated.

iv. Perfidy and treachery are strictly forbidden.”

v. Unnecessary destruction to harvest and cutting of trees is to be
avoided.

vi. Animals of the enemy can only be taken in dire need of food
but slaughtering more than needed is not allowed.

vii. The dignity of even the captured women is inviolable and
adultery and fornication are sinful.

viii.  Even in the presence of an agreement clause for killing the
enemy hostages in retaliation, Islam forbids the killing of
hostages.

ix. The old tradition of serving the falling enemy’s head was
brought to end by Islam as it is makruh (abominable) and was
forbidden by the immediate successor Abu Bakar ‘Abd Allah
b. Abi Quhafah.

x.  When Muslim prisoners are employed as a shield by enemies

xi. Genocide or massacre 1is strictly forbidden. Prophet
Muhammad (peace be on) granted general amnesty with six
outlaws.

xii. Killing the relatives of enemies even if those enemies have
killed Muslim fellows is forbidden and they can only be
targeted when such infliction of harm is unavoidable.

xiii. ~ Non- participating peasants shall not be killed as they
enjoy civilian protection. This immunity extends to traders,
businessmen, merchants, and contractors provided they do
not take direct part in hostilities.

xiv.The burning of human beings or animals is strictly forbidden
in Islam be it in times of peace or war and be it belongs to
enemies.

xv. A treaty otherwise valid cannot be breached (analogous to
pacta sunt servanda principle).

70 Sahih Muslim (Istanbul ed.), VI, 72.
71 Tirmidhi, XIX, 48; Abu Dawud, XV, 110.
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3. Discussion on general principles of IHL
3.1. Armed conflicts recognized by IHL

Before going into the analysis of general principles of IHL it is
important to discuss at this point the dichotomy of conflicts
recognized by IHL. Firstly, when an armed conflict is between two
State Parties it is termed as an International Armed Conflict
(hereinafter referred as IAC).”2 The relevant Geneva treaty law
includes the Geneva Convention for the Amelioration of the
Wounded and Sick in Armed Forces in the Field (hereinafter
referred as GC I), the Geneva Convention for the Amelioration of
the Condition of Wounded, Sick and Shipwrecked Members of
Armed Forces in the Sea (hereinafter referred as GC II), the
Geneva Convention relative to the Treatment of Prisoners of War
(hereinafter referred as GC III), the Geneva Convention relative to
the Protection of Civilian Persons in time of War (hereinafter
referred as GC 1V), and the Protocol Additional to the Geneva
Convention of 1949 and Relating to the Protection of Victims of
International Armed Conflicts (hereinafter referred as AP I). The
national liberation movements are also included in IAC.7? One
other category of armed conflict is the Non-International Armed
Conflict (hereinafter referred as NIAC) is a conflict not of an
international character which means that it is fought between the
State and its dissident armed organized group or between such
groups only.” The relevant treaty law is Common Article 3 to all
Geneva Conventions and the Protocol Additional to the Geneva
Conventions and Relating to the Protection of Victims of Non-
International Armed Conflicts (hereinafter referred as AP II).

But the demarcation is not as simple as it is defined. Two
important concepts here are foreign intervention and spillover.
When a third state intervenes in a NIAC then it has the potential
of changing the character of the conflict to IAC if it supports the
armed groups fighting against the State. Furthermore, if the NIAC
extends to the territory of the neighboring state, for instance, the
group members hide in neighboring countries after crossing their
borders then if that neighboring country did not assent in

72 Article 2 of GC I. it also includes the cases of occupation.

73 Article 1 (4) of AP L

74 Article 1 (1) of AP II which also sets out the criteria for the
dissident groups. However the immediate sub section excludes the acts
of violence and sporadic acts which have not reach the threshold of
required intensity.
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extraterritorial attacks, it would amount to conflict between states
which is a case of IAC.

3.2. Analysis of fundamental principles of modern THL

The principles governing IHL have a very systematic application.
Starting with the primary rule of non-combatant protection and
for that, the second principle of precaution to be exercised in
planning, plotting, and executing attacks comes into play. At the
same time, IHL acknowledges the possibility of incidental harm to
civilians and their objects. So albeit the attack intended against
military objectives and required caution in terms of methods and
means of warfare is exercised, yet in the achievement of objective
collateral damage to protected ones is inevitable, the last
protection afforded by IHL is proportionality. All these are
critically analyzed concerning the relevant treaty and customary
rule, resolutions of the Security Council, judicial decisions.

3.2.1 Balancing military necessity and humanity: A grund norm

The essence of IHL is the maintenance of balance between
humanitarian considerations and military necessity. Thus it
acknowledges the use of force where such use is inevitable and to
cause injury, destruction, or death thereof and to derogate from
certain principles applicable at the time of peace. But this does not
mean the command is given a blank cheque (carte blanche) for
wagging arbitrary war. Rather, certain limitations should be
placed in the exercise of authority by not only restricting the
means and methods of warfare”> but also by affording protections
to categories of individuals. It is stated in Hague Regulations of
1899 and 1907 that “the right of belligerents to adopt the means of
injuring the enemy is not unlimited.””¢ Hague Regulation IV,
according to the International Court of Justice (IC]) has emerged

75 Means refer to weapons and methods, generally, refer to
tactics.

76 Convention with Respect to the Laws and Customs of War on
Land of 1899 (hereinafter referred as Hague Regulation II) annex art. 22;
Convention Respecting the Laws and Customs of War on Land of 1907
(hereinafter referred as Hague Regulation IV) annex art. 22. Cross-
reference: article 35 (1) of AP I: “In any armed conflict, the rights of the
Parties to the conflict to choose methods or means of warfare is not

unlimited.”
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as customary law.”” Every rule of IHL is a dialectical compromise
between the opposing concerns. Marten clause inserted in the
Hague Regulation IV also conjoins the military necessity with the
humanity, as it states that:
“Until a more complete code of the laws of war has been issued,
the High Contracting Parties deem it expedient to declare that,
in cases not included in the Regulations adopted by them, the
inhabitants and the belligerents remain under the protection and
the rule of the principles of the law of nations, as they result from
the usages established among civilized peoples, from the laws of
humanity, and the dictates of the public conscience.”
International law is permeated by the elementary considerations
of humanity.” Being human is given but keeping our humanity is
a choice. IHL ensures human treatment to all categories of
individuals as its birth was an effort for ameliorating the
sufferings of the injured participants of the Battle of Solferino in
1859.7 Those who are not taking a direct part in hostilities are to
be humanely treated.®0 Even if the necessity demands conflict the
warfare has to be restricted. This balancing requirement is well
articulated in article 16 of the Lieber Code of 1863 which states
that “Military necessity does not admit of cruelty —that is, the

77 Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, Advisory Opinion (2004) ICJ 136, 172;
Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion
(1996) ICJ 226, 257. Its customary nature was also discussed in the
Nuremberg Trials of 1947.

78 Corfu Channel case: UK v. Albania (1949) 1CJ 4, 22.

7 Henry Dunant wrote a book titled A Memory of Solferino in 1863
after witnessing the horrors of Solferino war and presented his idea that
efforts are needed in two areas. Firstly there shall be a neutral
organisation with the objective of extending support to victims of ear
irrespective of their participation in war and secondly there should be
the legislation for mitigating the effects of war. For his contributions he is
called by many the “Father of IHL.”

80 See for example, common article 3 to all Geneva Conventions;
article 75 (1) of AP I; article 4 (1) of AP II; article 5 and 27 para.1 of GC IV;
article 22 of Lieber Code; para. 4 of Memorandum of Understanding on
the Application of IHL between Croatia and the Socialist Federal
Republic of Yugoslavia of 1991; para. 1 of Agreement on the Application
of IHL between the Parties to the Conflict in Bosnia and Herzegovina of
1992; section 7.1 of UN Secretary-General’s Bulletin of 1999; para. 10 of
Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human
Rights Law and Serious Violations of IHL of 2005.
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infliction of suffering for the sake of suffering or for revenge, nor
of maiming or wounding except in fight, nor of torture to extort
confessions. It does not admit of the use of poison in any way, nor
of the wanton devastation of a district. It admits of deception, but
disclaims acts of perfidy; and, in general, military necessity does
not include any act of hostility that makes the return to peace
unnecessarily difficult. Here, the principle of proportionality is
also relevant whereby the coercive response should not outweigh
the intended military aim that is to weaken the forces of the
adversary but not to exterminate them. The principle of
distinction and the discussion on collateral damage is also
relevant here. So it is not possible to distinguish them
satisfactorily as they are not separable rather correlated concepts.
The writer for ease of analyzing covers all the general principles of
IHL under the main head of principle of balance between
humanity and military necessity and is analyzed below.

3.2.2 Principle of distinction: A restriction to unbridled
hostilities

For the very first time, the principle of distinction was laid down
in the St. Petersburg Declaration which states while defining
military objective as “[the] only legitimate object which State
should endeavor to accomplish during war is to weaken the
military forces of the enemy.”82 Thereafter though no explicit
principle of distinction was a part of Hague Regulations yet a
reference to it was made in article 25 whereby it is prohibited to
attack by any means the civilian undefended objects including
their dwellings and buildings. Articles 48, 51 (2), and 52 (2) of AP 1
which are without any reservation agreed upon codifies the
distinction principle (since any such reservation which
undermines the very object of a treaty is not allowed®?®). Here it is
important to mention that this prohibition extends to both
offensive and defensive attacks.8* The negation of such an attack

81 Judith Gardam, Necessity, Proportionality and the Use of Force by
States (New York: Cambridge University Press, 2004), 12.

82 Declaration Renouncing the Use, in Time of War, of Explosive
Projectiles under 400 Grammes Weight (1868) preamble. The said
declaration will hereinafter referred as St. Petersburg Declaration as is
popularly named.

8 Statement made at the Diplomatic Conference leading to the
adoption of the Additional Protocols in Mexico.

8¢ AP I, article 49.
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by any side to the armed conflict constitutes a war crime.85> The
significance of this principle can be assessed from the fact that
though some states are not the party to Additional Protocols to
Four Geneva Conventions yet their military manuals do
incorporate the distinction rule.s¢

During the conduct of hostilities, the distinction is to be
made by the parties to the conflict between combatants and non-
combatants and between civilian objects and military objectives.
Non-combatants include civilians, as well as the soldiers, place
horse de combat (out of combat). However civilian immunity is
qualified as when they start taking an active part in hostilities they
lose the civilian status for time being and thus are no more
entitled to civilian protections under IHL. It is an undisputed rule
of IHL that protection is afforded to civilians against the dangers
arising from military direct attacks, “unless and for such time as
they take a direct part in hostilities.”8” The Israeli military court
reiterated that the non-combatant immunity based on the
principle of distinction is a cornerstone of IHL.%8 In other words,
this principle is a cardinal and intransgressible principle of IHL.%
The principle of distinction is equally applicable in NIAC.% UN
Security Council has repeatedly condemned the killing of civilians
in the armed conflicts with special reference to Yemen, Iraq, Syria,

85 Rome Statute of International Criminal Court, article 8 (2) (b) (i).

8 Amongst the States not ratified AP I the most notable is the
United States Military Manual. Other examples include that of United
Kingdom, France, Indonesia, Israel, Sweden and Kenya.

87 AP 1, article 51 (3); AP 1, article 13 (3);

8 Military Prosecutor v. Omar Mahmud Kassem et al. (1969) file no.
4/69 decided by Israeli Military Court sitting in Ramallah.

8 The principle of distinction as a customary norm was
discussed in the Legality of the Threat or Use of Nuclear Weapons (1996) 1CJ
2 (Advisory Opinion).

% See, for example, article 13 (2) of AP II; article 3 (7) of Amended
Protocol to the Convention on Certain Conventional Weapons of 1980
(hereinafter referred as CCW); preamble of The Convention on the
Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel
Mines and on their Destruction of 1997 (commonly referred as Ottawa
Convention); Rome Statute of International Criminal Court article 8 (2) (e) (i)
(hereinafter referred as ICC Statue). And the leading judgments in which
applicability of distinction principle was discussed in detail are: ICTY,
Prosecutor v. Dusko Tadic (1994) (Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction); ICTY, Prosecutor v. Marti¢ (1996)
(Review of Indictment); ICTY, Prosecutor v. Zoran Kupreskic¢ et al. (2000)
Judgment.
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Palestine, Rwanda, Somalia, Afghanistan, and few others.”! Thus,
the unbridled cruelty has been limited by the balancing
requirement. The principle of proportionality (will be discussed in
detail below) determines the placement of fulcrum whereby both
opposite poles (necessity and humanity) could be balanced.”?

The contemporary asymmetric warfare has shifted the
paradigm of war that was once fought on the battlefield at
distance from the densely populated civilian population but is
now taking place in the center. This has led to the frequent
involvement of civilians in military operations. Many private
security and law enforcement agencies today have been included
in the realm of armed conflicts due to the outsourcing of functions
that were once considered the sole prerogative of armed forces of
a state in the case of IAC. These have made the application of the
principle of distinction extremely doubtful. So, civilians are
vulnerable to direct attack owing to anomalous war-like
situations.

3.2.3 Principle of Proportionality: The Balancing of Torques

The differentiation principle, as aforementioned, requires the
exercise of caution in distinguishing between combatants and
non-combatants and their objects respectively.®* But this
distinction is not as simple as it seems. In conventional warfare,
the intermingling of civilians with combatants and their objects
makes it difficult to distinguish between them or where military
aim cannot be achieved except by causing suffering to otherwise
protect which raises the concern of breach of non-combatant
immunity.** This triggers the application of the proportionality
principle and the relevant test would be whether the actions in
terms of their nature and extent were proportionate to the

9 UN Security Council Resolutions 564, 771, 794, 819, 853, 904, 912,
913, 918, 925, 929, 935, 950, 978, 993, 998, 1001, 1019, 1041, 1049, 1050,
1072,1073, 1076, 1089, 1161, 1173, 1180, 1181.

92 Myers S. McDougal, Florentino P. Feliciano, The International
Law of War: Transnational Coercion and World Public Order (New Haven:
Yale University Press, 1961), 523.

% Yoram Dinstein, The Conduct of Hostilities under the Law of
International Armed Conflict (Oxford: Oxford University Press, 2004), 82;
Chirs af Jochnick and Roger Normand, “The Legitimation of Violence: A
Critical History of the Laws of War,” Harvard Law International Journal 35
(1994): 29.

9 Gardam, Necessity, Proportionality and the Use of Force by States,
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anticipated military objective?®> Thus the proportionality
requirements, as said before, serves the function of fulcrum for
balancing the two opposing forces of necessity and humanity.%
The legal basis of the principle of proportionality can be found,
primarily, in article 51 (5) (b) of AP I while defining indiscriminate
attacks include: “an attack which may be expected to cause
incidental loss of civilian life, injury to civilians, damage to
civilian objects, or a combination thereof, which would be
excessive in relation to the concrete and direct military advantage
anticipated.”?” The shortcoming of this article is that it only
describes the standard against which attacks are to be carried out
yet it is silent as to who is responsible to ensure compliance with
the proportionality principle. Other legal instruments also upheld
the prohibition against the attack which renders the required
distinction ineffective.”® Though no explicit reference is made to
the principle of proportionality in the case of NIAC in AP II yet its
preamble does indirectly refer to it due to its inherent nature. In
recent times it is made the substantive part of modern treaties.”
Most significantly this principle also forms the essential part of
customary law.100

The term “concrete and direct military advantage” is
interpreted by ICRC as an advantage “substantial and relatively
close, and that advantages which are hardly perceptible and those

% Craig ].S. Forrest, “The Doctrine of Military Necessity and the
Protection of Cultural Property during Armed Conflicts,” California
Western International Law Journal 37 (2) (2007): 194

% UK Ministry of Defence, The Manual of the Law of Armed Conflict
(2004), 25.

% Prohibition against indiscriminate attacks is repeated in article
57 (2) (a) (iii) of AP L.”

%8 Article 3(3) (c) of the Protocol II to CCW; article 8(2) (b) (iv) of
ICC Statute; section 6(1) (b) (iv) of UN Transitional Authority East Timor
(UNTEAT) Regulation of 2000.

9 Article 3(8) (c) of Amended Protocol I to CCW; Memorandum of
Understanding on the Application of IHL between Croatia and the SFRY,
para. 6; Agreement on the Application of IHL between the Parties to the
Conflict in Bosnia and Herzegovina, para. 2.5; San Remo Manual, para.
46(d); article 15 of Lieber Code; article 24(4) of Hague Rules of Ari
Warfare of 1923; article 20(b)(ii) of ILC Draft Code of Crimes against the
Peace and Security of Mankind of 1996. Moreover the Military Manuals
of various countries incorporates the principle of proportionality.

100 See, ICRC, Rule 14. Proportionality in Attack, Customary IHL
Database.
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which would appear only in long term should be disregarded.”10
The proportionality criteria were laid down in Galic case which
states that, inter alia, “In determining whether an attack was
proportionate it is necessary to examine whether a reasonably
well-informed person in the circumstances of the actual
perpetrator, making reasonable use of the information available to
him or her, could have expected excessive civilian casualties to
result from the attack.”102 Prohibiting the use of weapons resulting
in indiscriminating attacks the IC] held that “the very nature of
nuclear weapons, and the high probability of an escalation of
nuclear exchanges, means that there is an extremely strong risk of
devastation. The risk factor is said to negate the possibility of the
condition of proportionality being complied with. The Court does
not find it necessary to embark upon the quantification of such
risks; nor does it need to enquire into the question of whether
tactical nuclear weapons exist which are sufficiently precise to
limit those risks: it suffices for the Court to note that the very
nature of all nuclear weapons and the profound risks associated
therewith are further considerations to be borne in mind by States
believing they can exercise a nuclear response in self-defense in
accordance with the requirements of proportionality.”103 Shortly,
from the above discussion, it is established that the decision of
proportionality demands assessment. But the question here arises
whether such assessment should be subjective or objective? In the
Galic case, the ICTY applied the reasonable person test whereby it
held that assessing the proportionality of attack depends on the
examination that “whether a reasonably well-informed person in
the circumstances of the actual perpetrator, making reasonable
use of the information available to him or her, could have
expected excessive civilian casualties to result from the attack.”104
This has now been established as the popularly employed
standard of a reasonable military commander.105

101 Yves Sandoz; Christophe Swinarski; Bruno Zimmermann
(eds.), Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949 (Geneva: ICRC, 1987), § 2209.

102 JCTY, Prosecutor v. Stanilav Galic (2003) IT-98-29-T (Judgment),

§ 58.
103 ICJ, Advisory Opinion in Legality of the Threat or Use of Nuclear

Weapons, para 43.
104 JCTY, Prosecutor v. Stanilav Galic (2003) IT-98-29-T (Judgment).
105 Jan Henderson; Kate Reece, “Proportionality under
International Humanitarian Law: The “Reasonable Military.
Commander” Standard and Reverberating Effects,” Vanderbilt
Journal of Transnational Law 51 (2018): 835.
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Here again, the issue is the same as that emanates from the
wars being fought in the cities. By estimation, approximately 2/3rd
of the world population is expected to live in urban cities by 2030.
Conflicts have moved into the living areas and cities have
changed into battle zones. The armed conflicts fought from and in
urban areas have a huge impact on civilians and civilian objects.
The provision of health services is halted, communication
infrastructures are destroyed, access to basic facilities including
clean drinking water and education stops, and most significantly
it results in internal displacement which has its negative socio-
economic impacts. The protected civilians become vulnerable to
direct attacks. The situation deteriorates when the adverse party
uses explosive weapons in the densely populated cities resulting
in an indiscriminate attack that undermines the very protections
of IHL. Moreover, another dark aspect of it is how to categorize
those who are civilians in the daylight and fighters in dark. These
asymmetries have ended in grave violation of IHL. These
challenges faced by IHL need a satisfactory redressal.

3.2.4 Principle of Precaution: A sine qua non for attack

IHL bounds the attacker withers undertaking the feasible and
reasonable precautions in attack. This care and caution are to be
exercised not only throughout the attack but also in the stages of
planning, deciding, and launching an attack.1% It is interrelated
with the principle of distinction afore discussed. Attackers are
required to spare the protected individuals and objects in the
conduct of hostilities.’o? This protection is also extended to the
civilians and their objects in NIAC.1%8 Moreover, this precaution
principle has evolved as a customary norm not only because it
fleshes out the general principles which pre-exit but also because
no state including those who have not yet ratified AP I have not
contested it. When in an attack against military objectives loss is
incurred onto civilians then ICTY noted that “international law
contains a general principle prescribing that reasonable care must
be taken in attacking military objectives so that civilians are not

106 Article 24 (2) of the Draft of AP IL

107 Article 57 (1) and (4) of AP 1. Also, stated in the preamble of
the Convention on Cluster Munitions of 2008; article 2 (3) of Hague
Convention (IX) of 1907

108 See, for example, Article 13 (1) of AP II which states that “The
civilian population and individual civilians shall enjoy general
protection against the dangers arising from military operations.”
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needlessly injured through carelessness.”1 Moreover refereeing
to the Martens clause the tribunal held that: “The prescriptions of
... [Article 57 of the 1977 Additional Protocol I] (and of the
corresponding customary rules) must be interpreted to construe
as narrowly as possible the discretionary power to attack
belligerents and, by the same token, to expand the protection
accorded to civilians.”110 Furthermore, it is a customary rule of
IHL that the combatants have to exercise the feasible precaution
for minimizing the injury to civilians and their objects if such
harm is inevitable for the attainment of the military objective.111
Sates have interpreted the term feasible attack to include
only those precautions which are practicable in the given
circumstances and taking into account the military and humanity
considerations.!2 The issue here is that who is responsible in the
event it is established the authority fails to exercise required
precaution? After much debate, it was opined by several states
that this responsibility lies on the shoulder of such a commander
who has the prerogative of canceling or suspending the attack.11?
Moreover, such a responsible commander needs to take the best
available intelligence information through all reasonable means in
this regard. This principle is conjoined with the responsibility in
terms of target verification!, assessment of the attack
aftermaths!!5, target selection!!¢, warning!'?, control to be exercised

19 ICTY, Kupreskic case (2000), para. 524.

110 Ibid, para. 525.

"1 Jean-Marie Henckaerts; Louise Doswald-Beck, Customary
International Humanitarian Law (Volume I: Rules) (Cambridge:
Cambridge University Press, 2005), Rule 15.

12 To quote some see he state practices of Algeria, Australia,
Belgium, Canada, France, Italy, India, United States, United Kingdom
and Spain.

13 For example, Declaration made by Switzerland upon
signature and reservation made upon ratification of Additional Protocol
I and then at the Diplomatic Conference that lead to its adoption;
Statement made by Austria at the Diplomatic Conference leading to the
adoption of APs and the UK’s reservations and declarations made upon
ratification of AP 1.

114 Customary IHL, Rule 16.

115 Tbid, Rule 18.

116 Tbid, Rule 21.

117 Ibid, Rule 20.
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during the attack!$ , and the choice of means and methods of
warfarel19,

3.2.5 Prisoners’ treatment under IHL

GC III is a convention explicitly dealing with the prisoners of war
which is a term used only in IAC. The status determination
criteria for combatant status is laid down in Article 4 (A) of the
said convention which includes that when the members of armed
forces inclusive of the militias and volunteer groups in forces,
resistant armed groups, forces regularly recruited in armed forces
which shows allegiance towards government not recognized by
adverse Party, levee en masse falls into the hands of the adverse
party then they are the prisoners of war and they should be duly
treated. It is one of the three combatant privileges accorded by
IHL.120 If there is a doubt as to the prisoner status of an individual
detained till the time his actual status is determined by a
competent tribunal he is to be given the protections of status he is
claiming.12! The onus of proof lies on the Detaining Power and in
absence of any successful rebuttal such an individual is presumed
to be a prisoner of war.122 When an enemy combatant is captured
he is to be treated humanely without any prejudice on any
basis!®, protected from any harm!?* and public curiosity!?,
provided with food, medical assistance, and clothing?, be
afforded the judicial guarantees of a fair trial?’, and cannot be
made an experimental group for any medical or scientific
research. Informing the detainee of the charges against him is his
inherent right unless the same is done for some penal reasons. 12
Then he must be given the right of a fair trial for which access to

118 Tbid, Rule 19.

119 Ibid, Rule 17.

120 The combatant privileges are three fold: firstly, combatant has
a right to take direct part in hostilities and cannot be later on prosecuted
for mere participation unless committed some war crime including
perfidy, secondly, they are the lawful targets of direct attack, and thirdly,
when the fell into the hands of enemies they afforded the POW status.

121 Article 5 (2) of GC IIL.

122 This presumption is reflected in the article 45 (1) & (2) of AP L

123 Article 16 GC III.

124 Tbid, article 19.

125 Tbid, article 13.

126 Tbid, article 20.

127 Tbid, article 84.

128 Article 75 (3) of AP L
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counsel is necessary.1? Except for the details necessary for their
identification they cannot be coerced to spill other information.130
As soon as the hostilities end the POWs are to be released without
any justifiable delay.’®! But here the concern arises for individuals
detained such as those belonging to the Taliban which if released
as required will pose a great threat to the Detaining Power. And
another debate is the status of unlawful belligerents once they are
captured and how they will be protected if they are negated the
status of civilians or combatants correspondingly the status of
prisoners of war. So there are several pressing debatable issues
concerning the determination of prisoner status and the protection
thereof.

4. Compeatibility Test of Islamic jus in bello and IHL

The hands of its fighters have always been cuffed by Islam. These
limitations have given the war an ideological cum ethical
dimension.’® Long before the codification of IHL in Geneva Law,
its protections in basic form could be found in the Islamic
teachings.’3 The compatibility of both the humanitarian regimes
will now be tested in parts from the general discussion done in
detail above.

a. Concerning aims and principles, both legal systems
converge for the attainment of peace and to mitigate the
sufferings of war in necessity.

b. There is a slight difference in the nature of necessary
attacks in international law and Islam. In event of military
necessity, the limited attack is permissible while in Islamic
law the same is not mere permission rather an obligation,

129 For further details, see, the ICRC Commentary on article 75
(4) of AP I.

130 Article 17 of GC III. What is lawful to inquire is he capturer’s
name, date of birth, rank and serial number.

131 Article 118 of GC III. Although if the detainee is charged with
some offences then it is an exception to repatriation rule as per article 119
of GCIIL

132 Mustansir Mir, Jihad in Islam, in the [ihad and its Times
Dedicated to Andrew Stefan Ehrenkreutz, ed. Hadia Dajani Shakeel and
Ronald A. Messier (Ann Arbor: University of Michigan, 1991), 114.

133 Hamed Sultan. The Islamic Concept of International
Humanitarian Law in International Dimensions of Humanitarian Law, Jiri
Toman (ed.) (Paris: UNESCO, 1988), 33.
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although both are conjoined with humanitarian
considerations.134

The attacks on the non-combatant objects and buildings
are prohibited in binding terms in both legal systems.
Moreover, both of them upheld the obligation to spare
those who are out of combat including medical and
religious personnel. Perfidy that is hiding the combatant
status to unlawfully gain the trust of the enemy and then
attack him is strictly forbidden in both legal systems. The
usage of means and methods of warfare are also restricted
and no superfluous injury can be inflicted.

Mutilation is prohibited in both legal systems.

The proportionality balancing test in Islam weighs the
expected good out of war and the evil or harm likely to
cause (which has already been discussed as IHL’s general
principle). Thus only if the harm to be corrected outweighs
the harm likely to cause to protect only then such an attack
can be executed.

The modern interpretation of Islamic jus in bello in
affording protections does not differ in Muslims and non-
Muslims because the sole criterion is of public welfare
(maslahah) and administration of justice.’® These
protections are also indiscriminately accorded by IHL.
Respecting the dignity and fundamental rights of Prisoners
of War is demanded in both legal regimes, yet from the
discussion on the treatment of prisoners of war, a
difference in the termination of captivity in Islamic law
and IHL can be argued but that difference, according to
the majority of jurists, does not exist. Since only a few like
Imam Abu Hanifa favors the killing of prisoners of war so
to curtail the manpower of the enemy instead of freeing
them on ransom. They argue it, as already referred, to the
tradition found in the life of Prophet Muhammad (PBUH)
where he ordered the execution of just a few prisoners but
it is established in the detailed discussion above that those
enemies were executed for other offenses and that the
latter practice was of gratuitous release. However, about
the general treatment of prisoners of war, once they are
captured, both IHL and Islamic law are on the same plane.

134 This point has been raised since there is some overlapping

between jus ad bellum on jus in bello.

135 Public welfare and justice are always the overriding

principles.
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Though difference exists but that do not materially affect the
application of general principles, there are, broadly speaking,
similar protections like the distinction between combatants and
non-combatants based on which civilians and their objects are to
be spared, treatment of prisoners of war, and their repatriation,
property protection including the environment. Not only in terms
of protection there is coherency but also in the terms of
responsibility and punishment for those who violate such rules.
The researcher is of the view that especially in NIAC the
protections and general principles are not only coherent with IHL
but also surpasses it. Even in the Human Rights and
Humanitarian gatherings it has never been argued that Islamic
standards at times of war different rather their congruence has
always been stressed. As has already been mentioned in
beginning Islamic law reiterates the honoring of treaties!3
whereby the treaties signed by state plenipotentiaries bind its
citizens. Thus even the compliance of Geneva Law is religiously
binding on the so-called Muslim combatants who have made their
manuals inconsistent with the basic teachings of Islam that are in
line with IHL.1%7

5. Conclusion and Recommendations

This leads to the conclusion that the only difference lies in the
release of prisoners and that too to the claim of a faction of jurists.
Nevertheless, it can rightly be concluded that both legal systems
complement each other; thus it is in line with the argument from
where this article started and now recommendation will be made
for maximising the output in terms of their application.

The compatibility of Islamic jus in bello and IHL albeit
some disagreements in few areas exhibits the universality of the
general principles of conduct of war. But in the Muslim world, the
gap between theory and practice needs to be bridged. For that,
firstly, the dissemination of the knowledge of Islamic rules
governing the hostilities conjoined with the study of IHL is
necessary not only in educational institutions but also to all the
relevant stakeholders including law enforcement agencies.
Secondly, the pressing issues of the modern world in the Muslim
context should be talked about instead of just discussing past
events. Researchers should be carried out on contemporary
challenges the most notable being the ISIS and other extremist

136 Al-Qur’an, V: 1; IX: 4.

137 However, some neo-classical scholars who constitute a
minority argues that Islam and international law are irreconcilable. Yet
there arguments are baseless.
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terrorist groups. Moreover, the religious scholars and institutions
must spread the actual word of God and promote respect for the
laws that are consistent with Islam even if such laws are mostly
codified by the West. Other platforms can be fruitfully employed
for promoting the convergence of Islamic jus in bell and IHL.
Muslims should be educated and make aware of the fact that the
underlying IHL principles are deeply rooted in the injunctions of
Islam which are binding upon them in any case. It is important to
make them realize this because, like any other subfield of Public
International law, IHL does face huge criticism on its enforcement
mechanisms and doubting its sanctity as law or terming it as a
subfield of positive morality. Moreover, the application of IHL is
doubted by many in the modern asymmetric war fares for
instance there is a huge debate on the legal implications of the
activities of Al-Qaeda and Taliban. These lacunas can be
effectively filled by religion and especially when such religion is
Islam to which its subjects surrender. Legislators and judiciary are
equally responsible in the Muslim countries. Islamic clerics must
be engaged in joint conferences and workshops with IHL experts.
So, IHL and Islamic law owing to their consistency in the
underlying aim can jointly be employed for maximising the
protections they offer as the sum is greater than its parts. Lastly, if
people follow the words of ‘Ali ibn Abi Talib that, “There are two
types of people: your brothers in religion or your peers in
humanity,”13 then there can be no violation of IHL.

K

138 “Ali ibn Abi Talib, Nahj al Balaghah, ed. Sobhi Salih (4th
edition) (Cairo: Dar al-Kitab al-Masri, 2004), 427.
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The Gap between the Juvenile Justice System Act
2018 within the criminal justice system of Pakistan:
Time to reform the Act

Amjad Hilal"
Abstract

This article presents the current juvenile justice system act
2018 within the criminal justice system of Pakistan. The only
major law dealing with children rights within the criminal
justice system is Juvenile Justice System Ordinance 2000
which was repealed and Juvenile Justice Act 2018 was
introduced.  Effective legislation is needed for the
implementation of the Act in Pakistan. Unfortunately, neither
the Juvenile Justice System Ordinance 2000 was implemented
nor the Juvenile Justice System Act 2018 has been
implemented with its true spirit in the country. On a paper it
is good to get the guidance and sometime good for academic
purposes however no practical steps have been taken so far in
the implementation of the law seriously. This paper examined
all aspects of the issues, gaps and defects in legislation as well
as the non-existence of separate institutions in the context of
rehabilitation, placement and reformation of juvenile
offenders.

Keywords: Juvenile Justice System, rehabilitation, Juvenile courts,
psychosocial support program.

1. Introduction

Children in any country are one of the greatest national asset and
resource. They deserve a healthy environment and it is the
responsibility of the state to provide them with equal opportunity
for example education, health facilities and life security. For the
development of children, especially during the period of growth
there is a need of reducing inequality and ensuring social justice.
Pakistan is one of the signatory to the Convention on the Rights of
Child (CRC).According to Article 37 of the convention, “States
Parties shall ensure that: (a) No child shall be subjected to torture
or other cruel, inhuman or degrading treatment or punishment.
Neither capital punishment nor life imprisonment without
possibility of release shall be imposed for offences committed by

*
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persons below eighteen years of age.”! Even the Constitution of
Pakistan, 1973 protects and safeguards the rights of the children.
Being the signatory to the Convention on the Rights of Child
(CRC), Pakistan introduced the first ever Ordinance which was
called Juvenile Justice Ordinance, 2000 that was subsequently
repealed and Juvenile Justice System Act, 2018 was introduced.
Since the main purpose was to introduced new laws in the
Juvenile Justice System Act 2018, unfortunately, those laws were
missing in the previous ordinance. No data is available regarding
the number of juveniles in the jails in different provinces of
Pakistan. According to the juvenile justice ordinance 2000,any
offender below the age of 16 will be entitle to the concession of
bail irrespective of the nature of the offence. Similarly, if the
offender is above 16 years of age then it is up to the court to use
their own discretion. However in the current JJS Act 2018 has
defined the juvenile as a child who has not attained the age of 18
years. In both the cases, the main element which is the
implementation of the act was missing in the previous as well as
in the current JJS act 2018.

2. Juvenile Justice within the context of Pakistan

2.1. Concepts and Definition

The Act defines a child as ‘a person who has not attained the age
of eighteen years’2. The children in any country are the most
vulnerable not only because of their tender age but also the
environment where they are living and therefore they are more
prone to abuse. One of their fundamental rights is that they must be
treated in a dignified way and their honor must be protected at any
cost. To ensure this some of the High Courts in Pakistan have
designated juvenile courts for the trial of children. Pakistan is not a
single country on the globe where the juvenile are involved in
different kind of offenses but around the globe whether it is
developed or developing countries, they have more or less
juvenile cases. However most of the developed countries have a
separate system and laws for Juvenile offenders. For instance in
the UK, USA and most of the European countries they have a
well-established Juvenile justice system. In fact, it is basically one
of the part of a criminal justice system specialized in dealing with
those children who are involved in less or more heinous offenses.
Through this system justice for all juveniles can be achieve.

! Convention on the Rights of the Child (CRC).
2 The Juvenile Justice System Act, 2018.
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2.2. Definition of Juvenile:

The Juvenile Justice System Act 2018 define juvenile as “Child
means for the purposes of this act a person who has not attained the age
of eighteen years”3 According to Article 1 of the UN Convention on
the Rights of Child “CRC”, a child means every human being below
the age of eighteen years unless under the law applicable to the child,
majority is attained earlier” 4

There is lot of factors which is responsible for the criminal
conduct of the juveniles as well as adults. This is because where they
do not have the complete knowledge of the nature as well as the
severity of the offence. The child is the most vulnerable and can
easily become the victim of circumstances, the result of which
exhibits his criminal conduct, apparently, because of the lack of
understanding of the act or sometime abuse of the others. The main
responsibility of his criminal act cannot be attributed to one factor
but it could be the parents, the society the education institution as
well as work place. It has been established that neither conviction
nor the punishment of a juvenile offender will help him or her in
reforming as well as eliminating the crime from the society. Owing
to this fact in most of the developed countries a separate juvenile
justice system has been established which is gaining popularity and
is now being followed and applied in legal justice system
internationally.

3. International Law

A glance over the International Convention on the Rights of Child
shows that all the articles specifically emphasis on the dignity,
honour and safe guard against all types of discrimination.
According to Article 2 of the International Convention on the Rights
of Child:

1. States Parties shall respect and ensure the rights set forth
in the present Convention to each child within their
jurisdiction ~without discrimination of any kind,
irrespective of the child's or his or her parent's or legal
guardian's race, color, sex, language, religion, political or
other opinion, national, ethnic or social origin, property,
disability, birth or other status.

2. States Parties shall take all appropriate measures to ensure
that the child is protected against all forms of

3 Ibid
4 Convention on the Rights of the Child.
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discrimination or punishment on the basis of the status,
activities, expressed opinions, or beliefs of the child's
parents, legal guardians, or family members.

Similarly, Article 3

1. In all actions concerning children, whether undertaken by
public or private social welfare institutions, courts of law,
administrative authorities or legislative bodies, the best
interests of the child shall be a primary consideration.

2. States Parties undertake to ensure the child such protection
and care as is necessary for his or her well-being, taking
into account the rights and duties of his or her parents,
legal guardians, or other individuals legally responsible
for him or her, and, to this end, shall take all appropriate
legislative and administrative measures.

3. States Parties shall ensure that the institutions, services
and facilities responsible for the care or protection of
children shall conform to the standards established by
competent authorities, particularly in the areas of safety,
health, in the number and suitability of their staff, as well
as competent supervision.’

Apart from the above mentioned Convention, there are also other
human rights laws worldwide which recommend least guidelines
corresponding to the treatment of adolescent reprobates and their
restoration in the general public; for or example, the Beijing Rules
1985; the Riyadh Guidelines 1990 the UN Rules 1990. All these Rules
describe the treatment of juvenile in the institutions.

4. National Legislation in Pakistan

When it comes to the National legislation in Pakistan, Article 10 and
10-A of the Constitution of Pakistan specifically describe the
safeguards of Juvenile against arrest and detention. According to
Article 10, “Safeguards as to arrest and detention. The same is
stated in Article 10-A. Right to fair trial: This shows the civil rights
of any person irrespective of his age especially in criminal offenses
/cases a fair trial is his fundamental right. If the person detained
he will be immediately informed of the grounds of his/her arrest,

5 Convention on the Rights of the  Child
(https:/ /www.ohchr.org/EN/Professionallnterest/Pages/CRC.aspx)
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Secondly he/she will be produced before the court of law and
thirdly he /she will be provided the assistance of a legal counsel in
order to ensure the protection of child.

According to Juvenile Justice System Act 2018 it has clearly
mentioned at section 6(3) that if a juvenile is arrested either minor or
major offences in any case the juvenile will be treated as he has been
arrested for the commission of minor offense. Similarly in the same
act, a juvenile is entitled to the concession of bail even in non-bail
able offence. Similarly in a case of any juvenile below the age of 15,
he/she must be referred to a reformatory school and if there is any
need training should be given to such juvenile. Even the court has
been empowered in criminal cases in terms of juvenile to release
those juveniles who are convicted for the first time. Similarly, the
court, having regard to the age of a convicted person imprisoned for
up to two years, may release him after due admonition.® However,
The Government has done very little in the context of implementing
the above constitutional rights of the juvenile. Though some bills
have been approved for example Child Offender Bill” separate
juvenile courts been proposed, unfortunately all these bills and
recommendation has been gone to a cold storage. Now the time is to
give a practical shape to all these bills and recommendations
proposed by the legislature of the country.

5. Recommendations to reform

5.1. Separate Juvenile Courts and Juvenile Institutions

Throughout the country the judiciary has been overloaded with the
pendency as well as disposal of cases. According to the institution of
cases the ratio of judges in each district is very low. Therefore access
to justice cannot be achieved with a small number of judges
recruited in different districts of the country. Due to theses gaps and
due to the non-compliance of laws, the juvenile are the most who
are facing trial or detention and facing lot of difficulties. Not a single
government till date has allocated a separate budgetary head for the
juvenile cases, reformative schools and education establishment
where they can feel like a normal child and not like a culprit. There
is need to make a setup for juvenile within the existing courts for
example separate time or days may be allocated for Juvenile cases.
Similarly, the number of judicial officers/judges may increase and
will ultimately resolve the problem. Presently there are few separate
juvenile institutions in the country. Throughout the country there is
no separate Juvenile institution .Therefore separate Juvenile

6 Section 562(1A).
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institution may be established not at provincial level but at district
level. The juveniles in prison must be separated from adults as well
as necessary steps must be taken to ensure that they are also safe in
judicial custody.. It is the duty of the government to established
committee’s which will be responsible for making policies and rules
for juvenile institutions. The segregation of juvenile from adults will
not be enough; the environment within such places must also take
into account and practical steps must be ensure where they will be
exposed to opportunities like education, psychosocial support
program and vocational trainings etc.

5.2. Administrative Structure:

Similarly, the government must ensure a proper mechanism and a
structure for the juvenile within the juvenile justice system. The staff
that is responsible to look after the juvenile should be equipped with
training as well as they should be train in giving psychosocial
support to the Juvenile offenders. The government should also
follow the similar training program already exists in western
countries. The must be sensitize about the issues of the juvenile and
must be well equipped with all the necessary training. Apart from
the staff working in juvenile placement institutions, police officers
staff from prosecution department, judges, lawyers, probation
officers, and jail staff.

5.3. Legislative Measures

Currently, the legislative measures for Juvenile justice system are
not enough .To give a feeling of security as well as to protect the
juvenile from every kinds of discrimination, juvenile delinquency
and to safe guard them against the damage to their personality the
government must do proper legislation to bring at par with
constitutional requirements and international conventions and
standards. Unfortunately, presently one juvenile law exists which
is struck down by Lahore High court and no final decision has
been made so far by the Honorable Supreme Court of Pakistan.
The legislatures should come up with a proper legislation which
will address all the issues pertaining to the best welfare of child
offenders. Most importantly, the lawyers’ role is very crucial and
they must be involved to come up with the proper law reforms
and legislation for the child offenders.

5.4. Juvenile Age for Criminal Liability

In Penal Code of Pakistan (PPC) minimum and maximum age from
the exemption from criminal liability is prescribed, that is 7 years, is
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minimum and 12 years is maximum, with the exception that the
court must firstly satisfied that whether the offender had enough
maturity of understanding the intensity of the crime. This practice of
minimum and maximum age is different in different around the
globe. However, we have the example of some of the countries in
the world where the liability in the context of a crime is still not
decided on when we talk about the age but decision is taken on the
basis of the mental capability of child offender as well as the
environment where he is living .Since the changes in the Pakistan
Penal code may be very difficult, however the proposed law may be
practiced in a such away and the juvenile court may hear the cases
of juvenile offenders. The juvenile courts must decide the cases on
the basis of his/her own experience and professionalism.

6. The Death of a juvenile in one of the police station
Peshawar v. The law of detention of Juvenile offender under
section 5 of JJS Act 2018

The Juvenile Justice System Act 2018 defines the detention of
Juvenile offender in the following terms:”

Section 5. Arrest of Juvenile, (1) the arrested juvenile shall be kept in an
observation home and the officer —in-charge of the police station shall as
soon as possible,

a. Inform the guardian of the child, if he can be found, of such
arrest and inform him of the time, date and name of the Juvenile
Court before which the child shall be produced; and

b. Informed the concerned Probation Officer to enable him to
obtain such information about the Juvenile and other material
circumstances which may be of assistance to the juvenile Court
for making inquiry.

(2) No Juvenile shall be arrested under any of the laws dealing with
preventive detention or under the provisions of Chapter VIII of the Code.

(3) The report under section 173 of the Code shall also describe the steps
taken by the officer-in-charge for referring the matter to the Juvenile
Justice Committee for disposal of case through diversion, where it was so
required under section 9.8

7 The Juvenile Justice System Act 2018.

8 Ibid.
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Alone in 2019 ,2020 and 2021 only few cases have been reported
where the juvenile offenders were taken into the police custody
and later on sometime they were found dead or brutally tortured.
The recent death of the 14 years old child dated 14 March 2021 in
the custody of the police is an example that the juvenile justice
system act is very interesting while reading it but on other hand it
shows that no serious compliance has been so far made to
implement the Juvenile justice system act 2018 in the country. In
such like cases the only action taken by the government is to
suspend the concern police officer. In such like cases the story
ends with a compromise with the victim family. It is obvious that
government still needed to do effective legislations. Most
importantly, the JJS Act 2018 is completely salient regarding the
misuse of power by the police officer in relation to JJS Act.
Therefore strong legislation is needed in the terms of the abuse of
any law of JJS Act by any police officer vice versa.

6.1 Procedure of Juvenile cases

The dignity of any child offender is very important within the
meaning of this act. Since we are living with a complex oriented
society and it is very easy to get stigmatised. Therefore, it is
important that the cases involving minor penalties may be dispose
promptly and in a very dignified way. Similarly, the probation
officer must be responsible for the supervision of the Juvenile
offenders as well as other train staff of the institution. In the same
way the parents of the Juvenile must be sensitize and should also
arrange awareness session for them. Keeping in view the
International standards and to improve the exciting Juvenile
administration system, serious steps must be taken in order to
dispose of the juvenile cases like compensation, supervision of the
child offender ,involvement of parents/guardians, referral
mechanism must be specified. ¢

Conclusion

Due to week legislation and improper mechanism in the terms of
Juvenile offenders, therefore there is a possibility that the Juvenile
offenders may be maltreated and sexually abused in prisons and
cases like the 14 years old child will be repeated in different ways.
Therefore, it is the duty of the government to take practical steps
and ensure the establishment of separate juvenile rehabilitation
centers for both male and female Juvenile offenders. The
government must allocate sufficient budget to ensure and protect

9 Pakistan ratified the Convention on 12 November 1990.
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the well-being of the Juvenile offenders. It is also recommended
that since there is no proper data available regarding the juvenile
offenders in the country therefore a proper mechanism must be in
place to get the data on monthly basis from each province.
Similarly, each province may come up with legislations and
Provincial Acts for juvenile justice system. Since each province has
a different geography, culture and modes of committing crimes
therefore each province will need its own legislation and act.10

R A

10 Article 1 & 37(a) of the Convention on the Rights of the Child
1898; and Article 6 of the International Covenant on Civil and Political
Rights 1966.
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HEC Curriculum of Compulsory Islamic Studies
Course in all Bachelor Degree Programs in Pakistani
Universities: A Critical and Analytical Study

Muhammad Ajmal Farooq”
Abstract

Islamic Republic of Pakistan is an Islamic state constitutionally as
well as by the International Charter. In its constitution, the state will
promote Islamic manner, education and the atmosphere for worship
to Allah Almighty among its masses. Keeping in view, the Higher
Education Commission developed the curriculum of compulsory
course; Islamic Studies for all Bachelor Degree Programs in Pakistani
Universities. The Curriculum was arranged by the educationists,
subject specialists and experts of Islamic education. It stipulates to
focus the aims: (1) to provide basic information about Islamic
Studies, (2) to enhance understanding of Islamic Civilization, (3) to
improve student’s skill to perform prayers and other worships, (4) to
enhance the skill of the students for understanding of issues related to
faith and religious life. This paper ventures to highlight the merits
and demerits of the HEC Curriculum for the compulsory course of
Islamic Studies. It examines the given aims and objectives in the
curriculum are achieved by this course with the following key
questions: Is there given aims meet the contemporary challenges
facing students for the promotion of Islamic knowledge? What is
current problems of the bachelor degree students? How can we fulfil
the thrust of the student about Islamic knowledge? Does the Islamic
Studies Curriculum update time to time for enhancing the students
about the modern challenges of Islam in the world? This study
analysis unites of the curriculum one by one and to improve with
new topic and units for the development of Islamic education in the
university students.

Keywords: Islamic Education, Pakistani Universities, HEC Curriculum,
Islamic Studies, Compulsory Course

1. Introduction

Education gives awareness and knowledge to upgrade and
update everyday sciences in humanity. With knowledge by God,
human preference is accepted upon the angles after the creation of
universe. Islamic civilization starts from the first revelation “igra””
by God to the last Prophet (PBUH). The first revelation consists
upon first five verses of surah al-’Alag which describe to get
knowledge with reading and writing with pen four time to
promote humanity. The important direction of this first revelation

Lecturer Islamic Research Institute, International Islamic
University, Islamabad (IIUI), Pakistan and can be corresponded at:
ajmal.faroog@iiu.edu.pk.



mailto:ajmal.farooq@iiu.edu.pk

125 HEC Curriculum of Compulsory Islamic Studies: A Critical Analysis

is to highlight the knowledge and source of knowledge even for
the recognition of God. Knowledge accordingly has pivotal role.
Without knowledge, man can not recognize his creator. The
universe and the creation of the universe attract human mind to
understand the creation of the creator but the all process of this
episode comes with education and knowledge.

The knowledge and education develops not only a person
but it also promotes nation economically, socially and politically.
Islam do not divide the education into its parts being its need in
the world i.e. Islamic studies or non-Islamic studies. This division
was arranged by the western scholars they adopted education
according to sciences being Islamic studies is a part of social
sciences. In this case, western universities established the branches
of the knowledge which relates to the one part of the world
studding its culture, religion and society. According to Western
phenomenon, Islam exists in the society as religion and Muslim
civilization has grown in different part of the world, with the
evaluation of this system Islamic studies was adopted, as course,
in the institutions. Islamic studies as a part of education, western
scholars specified few approaches to get the research accordingly.

After independence, Muslim nation of Pakistan devoted to
establish society according to Islamic faith and Shari’ah.
Government of Pakistan has taken place few steps for the
reconstruction of the society according to Islam in newly
established state. The University Grant Commission later on
Higher Education Commission (HEC) decided to introduce the
compulsory course; Islamic Studies in degree classes. With the
passage of time, curriculum and syllabus was set with the
cooperation of experts of Islamic studies from different
institutions of the country. By last modified curriculum of HEC in
2015, that was arranged for all bachelor programs either they
belong to sciences or technologies it was compulsory for all
equally.

This article explores the curriculum of HEC that was compiled
for bachelor programs in the education of Pakistan that meets the
aims and objectives or not. The curriculum has aims and
objectives to promote Islamic knowledge and education among
youth of the country. It aims to establish Muslim nation for facing
challenges and problem by the non-Muslims and ditheists in
current era. This papers presents merits and demerits of this
curriculum with analysis and critical methodology. This research
aims to provide way out to promote Islamic education system
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developing the youth of Pakistan with the curriculum of bachelor
degree programs.

2. Overview of the Study

In Pakistan, the Islamic Studies course has two dimensions:
classical and modern. The classical dimension is running in
traditional institutions like madaris etc. and modern system has
been adopting in schools, collages, and universities. According of
Islamic perception of Pakistan, reconstruction of Islamic society is
a prime need which had been moving the legislation system of the
country to lunch Islamic studies course in educational institutions.
In the constitution of the country, Islamic education was declared
a compulsory subject for the basic education system. Education
ministry advised all provincial text book boards to compile
Islamic Studies book to teach the compulsory as course from
grade first to degree class. In this process, HEC organized a
curriculum committee to compile Islamic Studies curriculum to
enhance Islamic tradition among Muslim youth. The HEC
curriculum of Islamic Studies Compulsory Course was developed
or updated, last time in 2015 which is uploaded now on HEC
webpage! under the title Curriculum Archive in all bachelor
programs either engineering or sciences. As annexure C, the
Islamic Studies outline is attached with each curriculum of the
program.

3. Analyzing the Objectives of the Outline

The outline starts from the objectives which were focused to
improve skills of the students during teachings. It is initially,
analyzed these objectives with observing the need of the students
and society. There were mentioned four objectives:

1.  To provide Basic information about Islamic Studies.

2. To enhance understanding of the students regarding Islamic
Civilization.

3. To improve Students skill to perform prayers and other
worships.

4. To enhance the skill of the students for understanding of
issues related to faith and religious life.

The imperative study of the course is to set according to the level
of the student with keeping in knowledge their previous studies

Thttps: / /www.hec.gov.pk/english /services /universities/Revis
edCurricula/Pages/Curriculum-Archive.aspx accessed 23-10-2020.
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as pre requisite course before degree class. The students have been
acquired basic teaching of Islam from grade one to intermediate
classes. They have gotten the Islamic education from basic roots to
describe the doctrines, worships and ethics of the religion. Even
somehow, the students have been practically adopted some good
values of the religion but they sue these habits regularly. In this
regard, it does not display the current condition of the students to
require knowledge about Islam with initial stage. The repeating of
the matter about worthy religion with higher philosophy and
skills can give higher techniques for improving human habits
according to understanding. The factual knowledge about first
said objective expresses to get basic education of Islamic studies
although the students have already gotten these basic concepts
about Islam repeating in previous classes. Basic education of Islam
is divided with three categories: doctrine, system of worship and
ethics. The students have been learnt these knowledge from
different previous steps. The said outline requires improved
objectives according to degree class level. Understanding of
Islamic Civilization is not core issue of Muslim Ummah which has
need to discuss among the student especially in the students of
university level. The universe has been changing with global
village to promote global ideas with the awareness of materialistic
tools. The young mind has self-analyzing power to satisfy his or
her body with mater escaping soul satisfaction which is not
significantly objective in the modern time. In current time, the
students ought to aware Islamic Civilization with the comparison
to other civilizations exist in modern era especially with the
western civilization because it has influence materialistically in
the humanity promoting financial development of the man.
Islamic civilization promotes both side of the humanity; mater
and soul while western civilization focuses mater only which has
root in this world and that has to die in there as well. The students
must be award by this comparison in both civilization otherwise
basic education of Islamic civilization was conveyed to them.

It is effective and attractive way to explain worship system of
Islam with the needs human body by its benefits rather than to
explain improvement of skills of worship. Wish to perform
worship and duty does not acquire with improvement of the skills
but it comes with strong relations by creating strong personal
accountability in hereafter. Willing to say prayer produces self-
assessment regarding personal relationship with God. It mostly
depends upon the habit of practice in whole previous life not in
few months. The process of lesson with repeating Islamic
knowledge in one semester it truly drops desire in the heart of the
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student for improvement of this practice regarding prayer and
other compulsory duties by God.

Today, Islam and Muslim Ummah are facing many issues
either in one Muslim country or in whole Muslim community in
the world. Some issues were adopted individually and some
others are growing in Muslim societies with collective misdeeds.
For addressing such issues, there is no need to include skill in
compiling the objectives of the study of Islamic education. The
Islamic Studies faculty should understand the background of
those students they come to different discipline to the universities
in bachelor level. The objectives should be compiled accordingly
to grow their thoughts on strong Islamic foundation. They should
convey the authentic knowledge to compete modern challenges
grown by the western thoughts such as naturalism, atheism,
humanism, Marxism etc. The thoughts provide to get dynamics of
the society which develop societies on soft foundation. The
foundation generates strong and positive relations with other
nations to enhance human dignity and peace for the recognition
fruit and conclusion of that foundation.

4. Analyzing the Course of the Outline

The improvement of the syllabus is educational science to give
updated knowledge with time to time according to need of the
course. It is not difficult to grow the knowledge with facing
challenges. The HEC curriculum of Islamic studies as compulsory
subject for degree classes was not updated after 2015. The
curriculum is analyzed with the needs of the time and challenges
faced by the Muslim youth especially in the country. The table
shows the previous topics in the said curriculum and new topics
which can be include in that outline.

Previous Topics Current Suggested Topics
Introduction to Quranic Studies Human thrust to religion:
Islam
a. Basic Concepts of
Quran a. Comparison  and
History of Quran Preference
c. Uloom-ul -Qur’an b. Introduction to
(Difficult to other religions
understand) c. Progressive and

growing religion in
the world
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d. Characteristics of
Islam

Study of Selected Text of Holly
Quran

a. Basic Qur’anic
Teachings of Faith
related to  Surah

Bagarah Verse 284-
286

b. Verses of Surah Al-
Mumanoon Related to

Characteristics of
faithful people (Verse
No-1-11)

Introduction to Reveled
books

a. The Holy Bible

Qur’an

c. Comparison
between reveled
books

d. Revelation and

writing by human
text

Study of Selected Text of Holy
Qur'an

c. Faith on the Day of
Judgment with Verses
of Surah Al-Hashar
(18,19,20) Related to
Day of Judgment

Study of Selected Text
about challenge to Arabs

a. Arabian language
and Qur’anic Text

b. Protection and
significance

c. Challenges by
Modern
Orientalists

Seerat of Holy Prophet (S.A.W) I

a. Important Events
with Lessons Derived
from the life of Holy
Prophet in Makkah

b. Basic Qur’anic
Teachings of Adab-e-
Nabi relate to Sirah
Al-ahzab

Sirah of Holy Prophet
(S.AW) 1

a. Risalah and
Nabiiwah

b. Sirah for all the
time

c. Role Modal in
every age

d. Blessed in indoor
and outdoor
activities

e. Study of Makkan
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and Medinian
Times

Seerat of Holy Prophet (S.A.W) II

a. Important Events
with Lessons Derived

Sirah of Holy Prophet
(S. AW II

a. Finality of the Prop

from the life of Holy hood
Prophet in Makkah b. Ware and Peace in
the Sirah
b. Basic Qur’anic c. Status of  the
Teachings of Adab-e- Prophets and
Nabi relate to Surah Religious
Al-ahzab personalities
d. Cartoon Issue and
Western
civilization
Introduction to Sunnah Introduction to Hadith

a. Basic Concepts of
Hadith

b. History of Hadith
c. Uloom -ul-Hadith
d. Kinds of Hadith

e. Sunnah & Hadith

f. Legal Position of
Hadith

Added:

Modern challenges to
Hadith

Introduction to Islamic Law and
Jurisprudence

a. Basic Concepts of Islamic
Law and Jurisprudence.

b. History and Importance of
Islamic Law and
Jurisprudence.

c. Sources of Islamic Law and
Jurisprudence.

Introduction to Islamic
Law

a. Basic Concepts of
Islamic Law and
Jurisprudence.
(Same)

b. Comparison
between Islamic
Law and Manmade
law
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d. Nature of Differences in
Islamic Law.

e. Islam and Sectarianism.

c. Sources of Islamic
Law and
Jurisprudence.
(Same)

d. Compatible with
the time

e. Ijtihad; the modern
phenomenon of
Islam

Islamic Culture and Civilization

a. Basic Concepts of Islamic
Culture and Civilization.

b. Historical Development of
Islamic Culture and
Civilization.

c. Characteristics of Islamic
Culture and Civilization.

d. Islamic Culture and
Civilization and
Contemporary Issues.

Islamic Civilization

a. Foundation of
Islamic
Civilization: Iqra’
(Knowledge and
Science)

b. Historical
Development  of
Islamic Culture and
Civilization. (Same)

c. Comparison in
Islamic Civilization
and others

d. Islamic Civilization

local Muslim
culture

e. Khilahpat System in
Islam

Islam and Science

a. Basic Concepts of Islam and
Science.

b. Contributions of Muslims in
the Development of Science.

c. Quran and Science.

Development of Sciences
in Islam

a. Creation of the
universe and Islam

b. Science and
Knowledge
c. Introduction to

Muslim Sentences
and their role
d. Science and
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modern Muslims

Islamic Economic System Economical System of
Islam-I
a. Basic Concepts of Islamic
Economic System. a. Islamic Economic
b. Means of Distribution of System. (Kitab ul
wealth in Islamic Economics. Byuu’ and Figh ul
c. Islamic Concept of Riba. Mua’amlat)
d. Islamic Ways of Trade and b. Means of
Commerce. Distribution of
wealth
c. Halal Source of
Rizqg
d. Islamic Concept of
Riba
Political System of Islam Economical System of
Islam-II
a. Basic Concepts of Islamic
Political System. a. Islamic Banking &
b. Islamic Concept of Finance
Sovereignty. b. Comparison
c. Basic Institutions of Govt. in between
Islam Conventional and
Islamic Banking
system
c. Welfare Tex and
Zakah

d. Sadagat and infaq

Islamic History

A. Period of Khilaft-E-Rashida.
B. Period of Ummayyads.
C. Period of Abbasids.

Preaching
(Da‘wah) in Islam

System

a. Whatis Da‘wah

b. Dawah according
to Sirah

c. Modern techniques
for Da‘wah

d. Modern Challenges
to Da’wah

e. Da’wah in Muslim
and Non-Muslim
Society

Social System of Islam

A. Basic Concepts of Social

Social System of Islam

A. Basic Concepts of
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System of Islam. Social System of
B. Elements of Family. Islam.
C. Ethical Values of Islam. B. Elements of Family.
C. Ethical Values of
Islam.
D. Human Rights in
Islam

Muslim and Non-Muslim

Relation

a. Relations with
Non-Muslim
neighbor

b. Country vid
Relations

c. Worldwide
Relations

The modern needed topics were included in said outline under
the title of current suggested topics. Some relevant topics should
be consisted under the major field. The outline needs to deliver
the students with effective way by interested mythology that
depends upon the faculty.

5. Analyzing the Referral Material

According to the topic, the faculty should get martial from
specified books and that should be mentioned at the end of
outline. In the HEC outline of Islamic Studies course, most of
referral books were consisted by the discipline of Islamic Law
although in only one class the Islamic Law should discuss among
the student. For rest of the classes, only three books were
consulted these were by Dr. Muhammad Hamidullah. The referral
books should be consulted by different Muslim and Muslim
scholars presenting unified material among the students. With
this methodology they may analyze the concepts of Islam. The
student can get the updated and approved knowledge from the
basic sources of Islam.

6. Conclusion and Recommendation

According to specified material, the HEC outline was analyzed to
improve the student’s knowledge with current and important
issues which have to be taught to the bachelor degree classes. The
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paper suggests new avenues for the improvement and betterment
of the youth. Every challenge made stands in the society it must
be addressed and the paper critically suggested replacement of
the old curriculum. The old curriculum, almost was compiled all
sides of Islamic studies but it was not briefed with removing those
topics the student had touched in previous grades while new
suggested curriculum removed taught material by the students. It
gives awareness and knowledge to the students with new
challenges in contemporary world due to need of the modern
time. The bachelor degree programs in Pakistani Universities are
the mostly signals for the students to earn and stable their
practical life in the society. The suggested curriculum of the
compulsory course, Islamic Studies guides the students to keep
themselves on right way with meeting righteousness (Khair) in
this world and achieving Jannah in hereafter.

By keeping in view the above findings and conclusion the
study found that there is a need to improve the HEC curriculum
with new topics that were the challenges of the Islamic Studies.

1 The curriculum of Islamic studies should be updated
according to the need of time and society. The faculty should
deliver relevant material according to the student of that
sciences.

2 With the both theoretical and practical approaches should be
employed into the course to mold the mind of the student to
the Islamic true spirit.

3 The teachers should change the motives for creating interest in
their teaching with modern techniques.

4 Modern challenges should be addressed in suggested
curriculum to uplift the student to face current challenges
under the Islamic tools and guidance.

5 Every degree programs should allow to change few topics
according to the specialization of the degree background.

6 Major changes should be acquired to all degree programs like:
Islamic concept of Interest, Islamic mode of business, Islamic
Idea of administration, Blasphemy Law, Human rights in
Islam etc.
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Book Review

Shifa Haq. In Search of Return: Mourning the
Disappearances in Kashmir. London, Lexington Books,
2021. ISBN: 9781498582483.

Manahil Tayyeb Khan”

The phenomenon of enforced disappearances emerged in Kashmir
after 1989, after the outbreak of armed conflict. Armed Rebels,
their sympathizers, political activists and large number of
innocent persons have become the victims of ED. Multiple
problems are faced by the victims of ED, they suffer from
physiological and psychological disorders, from constant agony,
trans-generational trauma to post traumatic stress disorders. The
disappearances have economical dimensions too for example with
the case of half widows as they get deserted from their in-laws
along with their children. They become burden on their parents
and this economic dependence affects the future of their children.
The grief of victim’s family, how they choose to mourn over it.
The historical context of disappearances in Kashmir perspective,
different cases of disappearances and how their memories are
preserved through art. All these aspects have been discussed in
this book in five chapters.

Chapter 1 deals with the manner of mourning in
psychoanalysis, what a successful mourning is and what is its
failure and the role of language in understanding the complexity
of mourning. The author talks about how dreams can occur after
going through a trauma and what they may mean. According to
the author, the knowledge of loss remains a difficult object to
repress for a mourner hence we sometimes see the objects in a
dream which is a method of opening doors to memories. In some,
grief may take melancholic roots, in some others, a profound
mourning, likes of which may or may not be healed by time. In
mourning, the world without the object is left empty, in
melancholia, the ego itself is made empty. The mourner enters a
relationship of anxiety, loss and control with these objects, the
new object world protected and guarded throughout one’s life.
The author discusses what a successful mourning is. That is when
we relive our memories and ties with the lost object in order to

" The author is Research Associate Legal Forum for Kashmir and
can be accessed at: manahiltkhan@gmail.com.
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decathlete from the object that exists no longer. It is suggested that
the dead be put to death again. The pain of loss can be turned
round upon the subject’s own self, showing how the need to
punish turns into self-torture and self-punishment. The survivor
may not remember anything of the traumatic event or the
disturbing effect but may act out the disturbed inner state in
displaced situations. Author says that massive trauma
overwhelms the ego’s capacity to bear the excitations caused by
the painful event. As the trauma seeps into community life or its
social fabric, waves of shock are felt by members.

In Chapter 2 the historical context of disappearance has
been discussed along with its effects on the body politic with
special reference to Kashmir. Author emphasize on how
disappearances in Kashmir were part of the larger policy of
repression used by the Indian state including other means such as
extra-judicial killings, custodial torture, rape, forced labour. In
June 2003, the Jammu and Kashmir Government announced that
3,931 persons had disappeared since 1990, however the figure
given by APDP was of more than 8,000. Author criticizes the
impunity acts like AFSPA which gives the armed forces power to
arrest any person without a warrant under a cognizable offence or
a suspicion. The enforcement of the AFSPA has unleashed horrific
human rights violations and it contradicts with the constitution of
India itself. Torture was relegated to new locations, such as
prisons and detention camps, where punishments are carried
outside public witnessing and the body as the major target of
penal subjugation is disappeared. In disappearance, the body once
snatched from communal life is isolated from history without its
claims on life and death.

Chapter 3 focuses on the voices of mourners in the context
of disappearance in Kashmir. The stories of the slow ingestion of
loss through mourning privately and publically. The author put
light of on the harsh reality that the effects of militarization in
Kashmir have been mostly borne by women and children. She
talks about the struggle of Parveena Ahangar, whose 16 year old
son got missing in 1990. Parveena Ahangar and other families of
the disappeared came together to form the Association of Parents
of Disappeared Persons (APDP). APDP has become a collective
expression of mourning and appeal for reparative justice. In
Kashmir militarization makes itself legible as a state of terror. This
chapter is a passage into the inner world of mourners left by the
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trauma of disappearance and their path between memories and
haunt for the truth. The traumatization of the community at large,
affects immediate members and bystanders. Through public
mourning, the mothers of the disappeared give form to the pain of
disappearance by rendering it immediate and alive to the children
who never saw their fathers, members of the families who do not
weep, and the members of the Kashmiri community who did not
witness disappearance but can imaginatively connect to the pain
of the mourners. The writer narrates the story of Rasool Ahmed
whose 13 year old son got disappeared in 1993. The
dehumanization caused by and deceit in the official denial of the
traumatic event that he experienced through the judicial process.
The writer also talks about the story of Sameena and her daughter
Amna who went through a trauma of her father’s disappearance.
According to Sameena meaning of disappearance as loss is to first
lose one’s mind, to tip over the edge of cohesion or sanity.
Another story the writer describes is of Aasa’s whose son Ajeet
got disappeared in 1999. As a Kashmiri Sikh woman she would
blame the Muslim Kashmiri’s for her son’s disappearance. Aasa
had accepted her son’s disappearance as her destiny believing
what has happened has happened and that she would sit there
silently.

Chapter 4 imitates on the evolving meaning of
disappearance in Kashmiri perception. The chapter focuses on the
work of artists and poet-writers as they describe disappearance
through their imagination and address the dilemma of
disappearance in the cultural fabric of Kashmir. The author talks
about Nilima Sheikh’s work, ‘Each Night Put Kashmir in your
Dreams’, her empathic inwardness to dream the aspects of
traumatic moments in Kashmiri history. Through the use of
photographs, souvenirs and art, people listen to and produce
private variations in mourning stories to preserve and attribute
meaning to the individual struggles and collective survival. The
Survivor art attempts to give artists and the community a chance
to imagine the events in an aesthetic cultural history as well as
moral imagination. The focus of survivor art revolves around
bodily damage, the breakdown of cities and structures,
philosophical perils and the insufficiency of traditional symbols.
Such an impulse is illustrated in the works of Kashmiri artists and
poets as they bear witness to collective trauma. Masood Hussain,
a Kashmiri artist, expresses the encounters in artistic expression as
a graphic designer and works in advertising and watercolor
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paintings. Some of his famous works have been discussed like
‘Those Who Disappeared” (2004) and ‘Look behind the Canvas’
(2011). Along with paintings poems invoke a close proximity with
the actual event. In the context of disappearances in Kashmir, the
Kashmiri poet, Naseem Shafaie, demonstrates the witnessing most
notably in two collections of poems, Open Windows (1999) and
Neither Shadow nor Reflection (2017) from which the trauma of
disappearances can be imagined. In the emerging cinematic
representation the demonstration of trauma’s can be seen in films
such as Hamid directed by Aijaz Khan (2018), No Fathers in
Kashmir directed by Ashvin Kumar (2019) and The Dear
Disappeared (2018) by the Kashmiri documentary film maker Iffat
Fatima.

Chapter 5 traces the emerging meaning of mourning, its
shape and outlines, to offer a possible reworking of existing
perspectives. The chapter seeks to reclaim what mourning does to
politics and how can psychoanalysis contribute to imagining
collective suffering. Through their mourning, mourners of the
disappeared in Kashmir give us an idea about their sufferings that
we may learn to recover the disappeared as a percolating shape in
the individual and the collective memory. In ambiguous loss such
as a disappearance, the work of mourning involves the search for
the lost object inside as well as the search for the one lost in the
outside. Mourning in the case of disappearances is a response to
the context of militarization, the mourners are also victims of
massive trauma and state repression. The traumatic loss due to
disappearance and the widespread exposure to violence have a
deep impact on the survivors. Mourning in Kashmir implied
‘tackling violence, terror and death through methods of somatic,
sensory, affective, semiotic, symbolic, phenomenological,
linguistic, performative and social historical constructions. In
Kashmir the mourners’ grief is a counter-resistance to the wounds
afflicted on the ones dominated and forced to purge memory or to
commit to forgetting. The mourners who take on the complex
work of waiting for the return of the disappeared turn forgetting
into a taboo, the mourners reclaim their attachment with the
missing as a form of political protest. While state repression
makes the body a hostage, it is one’s ties with ‘the missing’ that
cannot be erased. The mothers and wives, fathers and children, by
incorporating the lost object, prevent the decay of the lives of the
missing individual by preserving them in the inner crypts of their
personal and collective memory. At the community level too, the
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memory of the disappeared, is kept alive through fantasies, fears
and concern about the past and the future. Like martyrs who
sacrificed for the community, the disappeared persons and their
family are imagined as permanently imperiled. The practice of
disappearances in Kashmir will have continuing impact on the
generations to come.

This book is rich in content. The title reflects the whole
idea of the book. It scrutinizes how societal remembrances and
mourning is voiced. Authors referencing to poems and paintings
linked to disappearances illustrate that there are creative ways of
remembering losses and horrors which makes the book even more
interesting to read. The author managed to refer different
psychoanalysts with their thoughts and theories about the subject
and it is hoped that the readers will gain knowledge about the
long-lasting effects of disappearances and other traumas in
Kashmir, which will go along with the generations to come.
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Abstract

The sciences of Hadith, founded by Muslim scholars, are
unprecedented. One among such sciences is Jarh wa Ta’dil that
illuminates the ways for measuring the characters of the hadith
narrators. This paper sheds light on the views of a luminary of
Hanafi School of law, Imam Muhammad b. al-Hasan al-Shaybani
who had attained the knowledge of hadith with the celebrity of his
own time, Imam Malik and many others. In addition to his profound
contribution in figh, Imam Shaybani contributed largely in the
sciences of Hadith. The present paper analyses his views concerning
the science of Jarh o Ta'dil. Imam Shaybani reaffirmed many
scholars and emphasized his students to attain education with them
and, similarly, he critically evaluated many others. In the following
lines his views are analyzed.

Keywords: ‘Ulam al-Hadith, Jarh o Ta’dil, Imam Muhammad b. al-Hasan al-
Shaybani, Imam Malik, Muhaddithiin.
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	(۳) الف۔ولایت لوٹ آئے گی،اگر بیٹابلوغت کے بعدمجنون ہوجائے۔
	دفعہ9۔عصبہ کے علاوہ دیگر  رشتہ داروں کا حق ولایت:
	دفعہ 10 ۔قرابت داروں کے بعد قاضی کا حق ولایت :
	دفعہ 11۔علماء اور جماعت مسلمین کا حق ولایت:
	دفعہ 12۔باپ دادا کا کیا ہوا نکاح:
	دفعہ 13۔باپ دادا،بیٹا کے علاوہ اولیاء کا نکاح کب لازم ہے:
	دفعہ14۔قاضی کو نکاح کی ولایت کب حاصل ہے:
	دفعہ17 ۔ولی اقرب کا نکاح سے گریز:
	دفعہ 18۔ولی کی رضامندی کب ثابت ہوگی :
	دفعہ20 ۔ولی کا صغیرہ کے نکاح کا اقرار:
	دفعہ20۔ولی کا اپنے ولایت سے کیے ہوئے نکاح سے انکار:
	دفعہ 21۔غیر مکلف کی ایک سے زائد شادیاں :
	دفعہ 22۔نابالغ کے نکاح میں بھی کفاء ت کا اعتبار ہے:
	دفعہ22۔مندرجہ ذیل افراد کو نکاح نابالغان کا اختیار نہیں :
	حصہ ثانی
	زیر ولایت  اشخاص کے تصرفات کا حکم
	دفعہ23۔نابالغ کا نکاح کب باطل ہے:
	دفعہ 24۔عقد جس کی اجازت  نہ ہو یا اجازت دینے والا کوئی نہ ہو:
	دفعہ  25۔نابالغ کا نکاح کب  قابل نفاذہے:
	دفعہ26۔بلوغت اور عدم بلوغت میں اختلاف کا حکم:
	دفعہ29۔عقد کے وقت  ولایت نہ ہو مگر اجازت کے وقت کے حاصل ہوجائے:
	دفعہ 1۔تعریفات  :

	البحر الرائق شرح كنز الدقائق - (3 / 127)
	وفسر المصنف رحمه الله الولي بالعصبة وسيأتي في الفرائض أنه من أخذ الكل إذا انفرد والباقي مع ذي سهم وهو عند الإطلاق منصرف إلى العصبة بنفسه وهو ذكر يتصل بلا توسط أنثى أي يتصل إلى غير المكلف ولا يقال هنا إلى الميت فلا يرد العصبة بالغير كالبنت تصير عصبة با...
	البحر الرائق شرح كنز الدقائق - (3 / 117)
	باب الأولياء والأكفاء  شروع في بيان ما ليس بشرط لصحة النكاح عندنا وهو الولي  وله معنى لغوي وفقهي وأصولي  فالولي في اللغة خلاف العدو والولاية بالكسر السلطان والولاية النصرة  وقال سيبوية الولاية بالفتح المصدر والولاية بالكسر الاسم مثل الإمارة والنقابة ...
	دفعہ 3۔ولی  کی تعریف :
	دفعہ 4۔ولی کی شرائط:
	دفعہ5۔ولایت کے اسباب:
	دفعہ 6۔زیر ولایت افرادجو کسی دوسرے کے ولی بھی نہیں ہوسکتے:
	دفعہ 7۔بقا،عود اور زوال ولایت:
	دفعہ8۔عصبہ کا حق ولایت اور ان میں ترتیب:
	البحر الرائق شرح كنز الدقائق - (3 / 127)
	وأفاد بقوله بترتيب الإرث أن الأحق الابن وابنه وإن سفل ولا يتأتى إلا في المعتوهة على قولهما خلافا لمحمد كما سيأتي
	ثم الأب ثم الجد أبوه ثم الأخ الشقيق ثم لأب ( ( ( الأب ) ) )
	وذكر الكرخي أن الأخ والجد يشتركان ( ( ( يشاركان ) ) ) في الولاية عندهما وعند أبي حنيفة يقدم الجد كما هو الخلاف في الميراث والأصح أن الجد أولى بالتزويج اتفاقا وأما الأخ لأم فليس منهم
	ثم ابن الأخ الشقيق ثم ابن الأخ لأب ثم العم الشقيق ثم لأب ثم ابن العم الشقيق ثم ابن العم لأب ثم أعمام الأب كذلك الشقيق ثم لأب ثم أبناء عم الأب الشقيق ثم أبناؤه لأب ثم عم الجد الشقيق ثم عم الجد لأب ثم أبناء عم الجد الشقيق ثم أبناؤه لأب وإن سفلوا كل هؤل...
	دفعہ9۔عصبہ کے علاوہ دیگر  رشتہ داروں کا حق ولایت:
	دفعہ 10 ۔قرابت داروں کے بعد قاضی کا حق ولایت :
	دفعہ 11۔علماء اور جماعت مسلمین کا حق ولایت:
	دفعہ 13۔باپ دادا،بیٹا کے علاوہ اولیاء کا نکاح کب لازم ہے:
	البحر الرائق شرح كنز الدقائق - (3 / 128)
	إذا كان أحدهما أقرب من الآخر فلا ولاية للأبعد مع الأقرب إلا إذا غاب غيبة منقطعة فنكاح الأبعد يجوز إذا وقع قبل عقد الأقرب.
	البحر الرائق شرح كنز الدقائق - (3 / 128)
	إذا كان أحدهما أقرب من الآخر فلا ولاية للأبعد مع الأقرب إلا إذا غاب غيبة منقطعة فنكاح الأبعد يجوز إذا وقع قبل عقد الأقرب
	فإن زوج كل واحد من الوليين رجلا على حدة فالأول يجوز والآخر لا يجوز وإن وقعا معا ساعة واحدة لا يجوز كلاهما ولا واحد منهما وإن كان أحدهما قبل الآخر ولا يدري السابق من اللاحق
	فكذلك لا يجوز لأنه لو جاز جاز بالتحري والتحري في الفروج حرام
	دفعہ17 ۔ولی اقرب کا نکاح سے گریز:
	دفعہ 18۔ولی کی رضامندی کب ثابت ہوگی :
	دفعہ20 ۔ولی کا صغیرہ کے نکاح کا اقرار:
	البحر الرائق شرح كنز الدقائق - (3 / 127)
	وقيد المصنف بالإنكاح لأن الولي إذا أقر بالنكاح على الصغيرة لم يجز إلا بشهود أو بتصديقها بعد البلوغ عند أبي حنيفة رضي الله عنه وقالا يصدق. حاشية رد المختار على الدر المختار - (3 / 65)
	دفعہ20۔ولی کا اپنے ولایت سے کیے ہوئے نکاح سے انکار:
	البحر الرائق شرح كنز الدقائق - (3 / 128)
	وفي الظهيرية صغيرة زوجها وليها من كفء ثم قال لست أنا بولي لا يصدق ولكن ينظر إن كانت ولايته ظاهرة جاز النكاح وإلا فلا اه.
	دفعہ 21۔غیر مکلف کی ایک سے زائد شادیاں :
	دفعہ 22۔نابالغ کے نکاح میں بھی کفاء ت کا اعتبار ہے:
	دفعہ22۔مندرجہ ذیل افراد کو نکاح نابالغان کا اختیار نہیں :
	دفعہ23۔نابالغ کا نکاح کب باطل ہے:
	واختلفوا في وقت الدخول بالصغيرة فقيل لا يدخل بها ما لم تبلغ وقيل يدخل بها إذا بلغت تسع سنين وقيل إن كانت سمينة جسيمة تطيق الجماع يدخل بها وإلا فلاتتمة ليس لغير الأب والجد أن يسلم الصغيرة قبل قبض ما تعورف قبضه من المهر ولو سلمها الأب له أن يمنعها  أفاد...
	البحر الرائق شرح كنز الدقائق - (3 / 128)
	وفي الخلاصة صغيرة زوجت فذهبت إلى بيت زوجها بدون أخذ المهر فلمن هو أحق بإمساكها قبل التزويج أن يمنعها حتى يأخذ من له حق أخذ جميع المهر وغير الأب إذا زوج الصغيرة وسلمها إلى الزوج قبل قبض جميع الصداق فالتسليم فاسد وترد إلى بيتها
	قال رحمه الله هذا في عرفهم أما في مما زماننا فتسليم جميع الصداق ليس بلازم والأب إذا سلم البنت إليه قبل القبض له أن يمنعها بخلاف ما لو باع مال الصغير وسلم قبل قبض الثمن فإنه لا يسترد اه  والفرق أن حقوق النقد في الأموال راجعة إليه بخلاف النكاح ولذا ملك...
	دفعہ29۔عقد کے وقت  ولایت نہ ہو مگر اجازت کے وقت کے حاصل ہوجائے:
	اہم نتائج
	"چیف جسٹس کی مرضی؟"
	بھٹو کیس کی رکاوٹ
	اختلافی آواز کو خاموش کرنے کی کوشش؟
	جسٹس منظور اے ملک کا فیصلہ
	Page 1

