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Preface 
 

The International Islamic University Islamabad provides academic services to 
men and women through separate campuses for each segment. The Faculty of 
Shariah & Law was established in Quaid-e-Azam University Islamabad in 1979 
but subsequently incorporated into Islamic University Islamabad in 1980. 
Currently, almost two thousand students are enrolled in different programs of 
the Faculty of Shariah & Law and IIUI has the largest full time law faculty in 
Pakistan. The Faculty of Shariah & Law enjoys a respectable position among the 
reputed Law School/Law Faculties of reputed universities of South Asia. The 
Faculty offers programmes of study leading to the degrees of Doctors of 
Philosophy in Shariah, Doctors of Philosophy in Law, LL.M in Corporate Law, 
LL.M in International Law, LL.M in International Trade Law, LL.M in Human 
Rights Law, MS Human Rights, LL.M in Shariah (Islamic Law & Jurisprudence), 
MS Shariah, MS / LL.M Islamic Commercial Law, MS / LL.M Muslim Family 
Law, LL.B Shariah & Law and LL.B Three Years.  

The Faculty of Shariah and Law is a unique centre of learning in South Asia 
which provides good quality education of Law, Shariah, Jurisprudence and Fiqh 
under the supervision of highly qualified teachers. This is the only Law Faculty 
which has twenty four academicians holding PhDs in various fields of Shariah & 
Law; most of them obtained their degrees of doctorates from the leading 
universities of the world. The faculty has prominent place in the academic world 
as distinguished scholars from foreign universities such as Al-Azhar and Cairo 
come to teach here. The Faculty provides good academic environment in which 
students can pursue their studies of Law and Shariah under the supervision of 
well qualified, dynamic and research oriented scholars who come from various 
parts of the world and constitute a strong faculty. 

Besides, being the only institution in the country which offers a largest range of 
under and post grade programs in legal studies, the faculty puts ample emphasis 
on the Legal Research. It launched Islamabad Law Review (earlier in 2ooo) with 
a focus on the comparative research on Shariah and Common Law. The Law 
Review is a high quality open access peer reviewed Quarterly Research Journal of 
the Faculty of Shariah & Law, International Islamic University Islamabad.  A 
worldly renowned author and publicist on Islamic Law, Prof. Imran Ahsan Khan 
Nyazee was pioneering editor of the journal. For few years ILR was unable to 
catch it regular frequency and had gathered a lot of backlog.  

The Faculty is grateful to Arizona State University for undertaking to uplift 
Islamabad Law Review. The Department of Law has recently executed a project – 
Legal Education Support Program in Pakistan- in collaboration with Sandra 
O’Connor College of Law at Arizona State University, USA. Besides, 
establishment of Law Clinic and introduction of Legal Writing and research 
Course, the issue in hand of ILR is published under the project grant.  

 
 

Assistant Editor, ILR 
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The Right to a Fair Competition and Due Process of 
Law: An Uncommon Perspective 

Muhammad Asif Khan* 

Abstract 

The effects of the ownership of businesses by Militaries has seldomly 
been investigated through a Human Rights lens. This article intends 
to identify one aspect of the human rights implications of the military 
owned businesses. A case of military owned business and its impact 
upon protected constitutional right of fair competition in Pakistan is 
selected. The case of Pakistan is relevant because the military’s 
control of power politics makes it more influential and powerful than 
any other state organ. In addition, it owns assets related to its 
business activities worth more than a 100 billion dollars. The article 
adopts descriptive and analytical approach towards the human rights 
challenges posed by these military businesses for other relevant 
stakeholders. The major questions addressed are whether the military 
ownership of business entities poses a threat to equal opportunity? 
Does the right guaranteed in article 18 of the 1973 constitution 
protect the right to a fair competition? If yes, what is the effect of the 
overwhelming ownership of business by the military on the notion of 
unfair advantage? And what is a possible mechanism of dealing with 
this issue and its future implications? 

Keywords:  

Business and Human Rights; Milbus and Human Rights; Freedom 
of Trade and Business; Fair Competition; Military owned Business 
Entities         

1. Introduction 

In a Bollywood movie named ‗Gangs of Wasseypur‘ a notorious 
family criminal gang in a moment decide to stay off from criminal 
activities and start afresh with a legal family business. Living in a 
coastal city they decide to invest in the fishing business. The next 
day they call all the fisherman in their city and warn them to leave 
their business and find a job other than the fishing business. The 
notorious gang starts a legal fishing business by keeping all the 
others away manipulating the market. Their wealth making 
becomes legal but the way they engaged in profit making makes 
hundreds of other fisherman jobless. In real life the Pakistan 
‗Rangers‘ - which is a paramilitary force working under the 
influence of Pakistan‘s powerful military -  in early 1990s inter alia 
started fishing business in Karachi (biggest coastal city in 
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Pakistan) controlling all the buying and selling prices. They would 
buy 40kg of fish at the price of Rupees 800/- and sell it off in the 
official market at Rupees 5000/- earning millions of profits 
defying all competition laws and practises.1 In 2005, the local 
fisherman asked for help from the federal government after the 
provincial government turned deaf and blind over the matter for 
many years. Later, the parliament turned in favour of the 
paramilitary forces, even the political opposition were barred of 
discussing the matter in parliament.2 The parliament cannot do 
much because the country has been controlled and its politics 
influenced by the military since its inception. The military has 
become a giant enterprise controlling state‘s political and 
economic affairs making ways for its profit-making ventures. 
According to Gayer ‗Violent enterprises take part in state 
formation so that they create the local political context they are so 
closely dependent on‘.3 In this surge of more power the military 
becomes an enterprise, but an enterprise of a kind which only 
benefits its own people and dismantle the balance of an economic 
system required for the strengthening of a political system.  

The major way how military controlled enterprises 
function is through forming institutionally controlled business 
entities.4 The regulatory power remains with the institution; the 
enterprise is thus operated by officers for the financial interests of 
other officers. This dual role of military is sometimes dangerous 
for the state organs and the people dwelling in it. As a 
contemporary in 1827 noted with respect to the British East India 
Company that ‗a company which carries a sword in one hand and 
a ledger in the other, which maintains armies and retails tea, is a 
contradiction‘.5 This contradiction of interest is not new to 
Pakistan as it is a state coming out of a legacy that the British East 

                                                           
1 Laurent Gayer, ‗The Pakistan Rangers: From Border Defense to 

Internal ―Protection‖‘, in Organized Crime and States: The Hidden Face of 
Politics, ed. Jean-Louis Briquet and Gilles Favarel-Garrigues, The 
Sciences Po Series in International Relations and Political Economy (New 
York: Palgrave Macmillan US, 2010), 15–39, 
https://doi.org/10.1057/9780230110038_2. at 34. 

2 ‗Resolution on Fishermen Issue Disallowed‘, DAWN.COM, 26 
November 2004, http://beta.dawn.com/news/375254/resolution-on-
fishermen-issue-disallowed. 

3 Gayer, ‗The Pakistan Rangers‘. at 34. 
4 David Prina, ‗TAKING CARE OF THEIR OWN: THE CAUSES 

AND CONSEQUENCES OF SOLDIERS IN BUSINESS‘, 2017, 
https://doi.org/10.13016/M2FK42. 

5 Leo J. Blanken, Rational Empires: Institutional Incentives and 
Imperial Expansion (Chicago ; London: University of Chicago Press, 2012). 
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India Company left. After the demise of the British colonial 
system it is the ―elites‖ which have changed rather than the 
system which prefers power in the hands of the few.6 The system 
is well enforced through the laws dating back to the British era.  

Pakistan‘s military is involved in operating a number of 
enterprises that are involved in food production, equipment 
repair, transport, petroleum, mining, construction, real estate and 
other items related with daily consumption. Exactly how much 
money does the military make from its businesses is not declared. 
In 2016, the Senate (upper house in parliament) was briefed that 
the military runs over 50 economic projects, units and housing 
colonies. This may well be a distorted picture of a more giant 
business empire owned by the Pakistan military; as according to 
Siddiqa the investment of military foundations is in around 718 
companies.7 This number would have increased rather than 
decreased keeping in mind the role of the military in politics and 
economy since 2007 and its keen interest in China Pakistan 
Economic Corridor (CPEC). Some of the declared military 
business is operated through four different military subsidiaries – 
the Fauji Foundation (FF), Shaheen Foundation (SF), Bahria 
Foundation (BF) and Army Welfare Trust (AWT) – and the rest is 
undeclared through different means. All of these declared 
businesses work visibly under the Ministry of Defense (MoD), 
however the MoD does not control anything related with these 
businesses. The MoD is superficially operated by a civilian head 
(minister) but controlled by a civil-military hybrid, working under 
the control of the military. The actual command of military 
businesses lies with the three main military services i.e. Army, 
Navy and Air Force. Each of the services plans and runs its 
business activities independently, outside civilian influence and 
oversight.  

There is a profound need of research towards the impact of 
these military businesses and their effect on the relevant 
stakeholders. The problem often is that a statistics-based research 
is very difficult in the circumstances where a non-military person 
is barred from getting any information with regards to the 
military business. Even the parliament is not empowered to ask 

                                                           
6 See for example Hashmatulah Khan et. al. ‗Role of Elites in 

Pakistan‘,https://www.researchgate.net/publication/326985062_Role_o
f_Elites_in_Pakistan. accessed 15 July 2020.  

7 Ayesha Siddiqa, Military, Inc.: Inside Pakistan’s Military 
Economy, 2nd Edn. (Place of publication not identified: Pluto Press, 2016). 
, at 237. Quoting an unidentified officer at the Securities and Exchange 
Commission of Pakistan. 
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about dubious business deals made by the military. For instance, 
in 2005 a sugar mill was sold by the Fauji Foundation to an entity 
owned by a retired military person who was not even a part of the 
bidding process. The issue was raised in parliament but the 
defence ministry failed to provide the details.8 The study then 
must be conducted through descriptive and analytical methods 
identifying the issues. Secondly, the study of powerful military 
dealings is always with a risk specifically when it points out 
towards their financial kingdom. Thereby, this issue has not been 
discussed widely in academic circles. In cases where it is studied 
gives us a perspective on social, political and economic impacts of 
such businesses. It has seldomly been discussed through a legal 
lens, the author in this article tends to do so. This article is an 
effort to identify the human rights impacts of military owned 
businesses in Pakistan. The first part deals with the question of 
how the military operates as a business enterprise. The second 
part raise the question of equal opportunity and fair competition 
in Pakistan where a powerful military controls business and 
politics. The third part deals with the analysis of how this issue 
may have more human rights impacts unless resolved. The 
solution does not reside in completely banishing the military 
business in Pakistan - as it will be too much to ask for - but to 
regulate the businesses accordingly and making all the business 
entities more accountable.    

2. How does Military Operate as a Business Enterprise 

Military have a privileged position within a society mostly carved 
through the ‗national security‘ apparatus and the dramatization of 
the fear from the adverse forces. This unfettered privilege breeds 
power which in some cases becomes unchecked and 
unquestioned. The physical hold over key national infrastructure 
comes sometimes with an advantage of unchecked business 
activities.9 This unfettered and unaccountable business through 
enterprises is prone to unhindered corrupt practises and 

                                                           
8 Elliot Wilson, "The Military Millionaires Who Control Pakistan 

Inc | The Spectator," accessed 29 June 2020, 
https://www.spectator.co.uk/article/the-military-millionaires-who-
control-pakistan-inc. 

9 Kevin Goh, Julia Muravska, and Saad Mustafa, Military-Owned 
Businesses: Corruption & Risk Reform: An Initial Review, with Emphasis on 
Exploitation of Natural Resource Assets, 2012. available http://ti-
defence.org/wp-content/uploads/2016/03/2012-
01_MilitaryOwnedBusinesses.pdf. at 5. 

http://ti-defence.org/wp-content/uploads/2016/03/2012-01_MilitaryOwnedBusinesses.pdf
http://ti-defence.org/wp-content/uploads/2016/03/2012-01_MilitaryOwnedBusinesses.pdf
http://ti-defence.org/wp-content/uploads/2016/03/2012-01_MilitaryOwnedBusinesses.pdf
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cartelization. The impact is different in different political systems 
depending on how powerful the military has become.  

2.1. The Historical Perspectives of Self-Sufficiency  

Historically, the arrangement of the socio-political and economic 
model of the states forced most militaries to supply and fund 
themselves using various means and methods to achieve self-
sufficiency. The ancient militaries were often responsible for 
feeding themselves rather than the state feeding them. In some 
cases only the economically sound people were accepted in 
military in the pre-modern societies; individual soldiers were 
often responsible for supplying their own armour and weapons.10 
This was the accepted social norm but the scarce resources made 
the pre-modern military rely on pillaging and looting of the 
surrounding battlefield, militaries lived off the land—either their 
own or that of their enemies—requisitioning or stealing supplies 
as their needs dictated.11 For instance, the Byzantine ―theme 
armies‖ in separate military districts were responsible for 
defending their district as well as generating the required supplies 
and equipment.12 In more recent cases the militaries instead of 
looting and pillaging tend to adopt more advance techniques for 
self-sufficiency.  

The process of profit making (self-sufficiency) in modern 
context is not abrupt but with a gradual political and social 
change. Initially, the purpose of self-sufficiency is for supporting 
the military from outside sources and decreasing economic 
burden on the government. The military in Russia, for example, 
under Czars Alexander I and Nicholas I also showed patterns of 
self-sufficiency. The military was initially provided with land for 
this purpose and these settlements would then be used for 
meeting basic requirements of the military. The purpose of such 
projects was merely ‗to save money by making the troops more 
self-sufficient in regard to food supply and to improve their 

                                                           
10 Richard Arthur Preston, Alex Roland, and S. F. Wise, Men in 

Arms: A History of Warfare and Its Interrelationships With Western Society, 
(Fort Worth: Holt Rinehart & Winston, 1991). at 16. 

11 Martin Van Creveld, Supplying War: Logistics From Wallenstein 
To Patton, (Cambridge ; New York: Cambridge University Press, 2004). at 
9-31. 

12 James C. Mulvenon, Soldiers of Fortune: The Rise and Fall of the 
Chinese Military-Business Complex, 1978-1998: The Rise and Fall of the 
Chinese Military-Business Complex, 1978-1998, (Armonk, N.Y: Routledge, 
2000). at 13. 
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condition‘.13 These settlements later underwent reforms and more 
land was added resulting in the increase of goods adding a 
surplus value for the military, further in addition to agricultural 
purpose the land was utilised for other enterprises such as stud 
farms etc.14 This model later was diminished in favour of the state 
providing basic necessities as the ‗military moved away from 
economic self-sufficiency toward reliance on the civilian market in 
meeting requirements for grain and other commodities.‘15 The 
economic empowerment of the military through this self-
sufficiency model was marred with corrupt practises and thus 
diminished.16 As the Russian experience most of these military 
economic adventures are prone to corrupt practises because there 
is no civilian jurisdiction over audit within the military 
administration. Every dispute or investigations over corrupt 
practises are often dealt with internally by military tribunals 
having strictest military secrecy.17  

The start-up of military business in other states may also 
be linked with the self-sufficiency agenda in many cases as in 
modern militaries. For example, a similar pattern was seen in 
modern day Indonesia where the political and military leadership 
allowed military business because the government could not 
provide sufficient funds for sustenance of military personnel and 
buying weapons.18 China and Vietnam also showed similar 
patterns of military business as a requirement for self-
sufficiency.19 In China the end was rather similar to the Russian 
model, the military was found complacent in corrupt practises 
which forced the government to reduce the spread of military 
business in 1990s.20 In Pakistan, the first military enterprise the 

                                                           
13 Soldiers of the Tsar: Army and Society in Russia, 1462-1874 

(Oxford, New York: Oxford University Press, 1985). at 283. 
14 Ibid., p.303. 
15 Ibid., p. 306. 
16 Mulvenon, Soldiers of Fortune. at 16. 
17 Ibid. 
18 Lesley McCulloch, "Trifungsi: The Role of the Indonesian 

Military in Business," in The Military as an Economic Actor: Soldiers in 
Business, ed. Jörn Brömmelhörster and Wolf-Christian Paes, International 
Political Economy Series (London: Palgrave Macmillan UK, 2003), 94–
123, https://doi.org/10.1057/9781403944009_6. 

19 Jörn Brömmelhörster and Wolf-Christian Paes, ‗Soldiers in 
Business: An Introduction‘, in The Military as an Economic Actor: Soldiers 
in Business, ed. Jörn Brömmelhörster and Wolf-Christian Paes, 
International Political Economy Series (London: Palgrave Macmillan UK, 
2003), 1–17, https://doi.org/10.1057/9781403944009_1. at 6. 

20 Brömmelhörster and Paes. 
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―Fauji Foundation‖ was formed to settle the issues related with 
pension funds of the military personnel.21 The modus operandi of 
these military enterprises are often different and settled according 
to the socio-political and economic system of the country.   

2.2. The Modern Milbus 

With many different states emerging in modern times the socio-
political differences among the states also prevail to a large extent. 
The extent of the military corporatism also depends upon the 
state‘s own political system. Most states however tend to provide 
complete financial support for the military, in order to support 
modern concept of apolitical civil-military relations.22 In cases of 
economically developed states, the goal of complete financing has 
been largely accomplished; although there might be evidences of 
the military engaged in partnership with civilian corporate sector 
and sometimes the government.23 In many other cases, militaries 
are funded by a combination of central fiscal contributions and 
internal military production and commerce.24 In the 
aforementioned cases the military do not have a dominant role in 
political and economic affairs of a state but part of the system like 
other business entities. In contrast to these practises the military in 
some states work very closely with the governments and run their 
profit-making enterprises whereas in other cases like Pakistan the 
military become the power centres themselves and control the 
government directly or indirectly to enhance its profit-making. In 
this kind of process, the military involvement in profit-making 
through enterprises have its own socio-political and economic 
effects. It largely effects other businesses and people trying to 
survive in already challenging situation. In cases where the 
military controls the governments, political institutions and 
economic decisions the repercussions for civilians are adverse. 
The system only tends to favour businesses which are owned and 
controlled by the military, a way of economic gains for the 
individuals related with military. This use of power by military 
for personal gains of the military personnel and of people 

                                                           
21 Siddiqa, Military, Inc. 
22 The relationship between civilian allocation of defence budget 

funds and civilian control of the military is discussed in Samuel P. 
Huntington, The Soldier and the State: The Theory and Politics of Civil–
Military Relations, (Cambridge, Mass: Belknap Press: An Imprint of 
Harvard University Press, 1981). 

23 Siddiqa, Military, Inc. at 1. 
24 Mulvenon, Soldiers of Fortune. at 9. 
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affiliated with it through business enterprises is called as Milbus 
by Ayesha Siddiqa.25   

The Milbus creates a situation where the Human Rights of the 
non-military people are strongly challenged within a society. The 
economic and social benefits are for the few selected people and 
neglects the majority of the population. The competition with 
civilian business entities becomes implacable when public 
resources are used for corporate gains. The prominent social and 
political status of the military allows it a special access to state 
resources which other civilian entities would not be entitled to.26 
The state policies favours the military enterprises by giving 
subsidies to specific businesses. Similarly, the raw material 
acquired for production purposes by the military enterprises 
comes tax-free or with subsidised rates, the produces are then sold 
at market prices.27 It thus closes down investment opportunities 
for other business entities and monopolise the markets. Adding to 
these practises as discussed above it is historically proven that the 
major drawback of powerful military involvement in business is 
the prevalence of corrupt practises hence destabilizing the whole 
economic markets in a society. In addition to this where 
businesses related with minerals and natural resources are 
grappled by strong and unaccountable entities its revenue goes to 
the institution rather than the state. The disadvantages and 
autocratic nature of Milbus in this way has been investigated 
economically and socially by pointing out these drawbacks within 
the system but seldomly through the lens of Human Rights. The 
operative way of Milbus is different and according to the socio-
political situation thereby its effect on the rights of the people will 
also be different accordingly. Hence the study of the effects of the 
Milbus on Human Rights will be more target based and relative. 
One common trait of the Milbus is that it always has an adverse 
effect on the rights of the stakeholders involved either territorially 
or extra-territorially. Sometimes the violations can be as grievous 
as involvement in international crimes.  

Recently the involvement of Myanmar military also 
known as Tatmadaw in economic activities has been linked with 
some grievous violations of human rights including Genocide.28 

                                                           
25 Siddiqa, Military, Inc. at 1. 
26 ‗Transparency International UK‘, Transparency International 

UK, 8 May 2012, https://www.transparency.org.uk/military-owned-
businesses-corruption-risk/. at 5. 

27 Mulvenon, Soldiers of Fortune. 
28 ‗OHCHR | MyanmarFFM Economic Interests of the Myanmar 

Military (16 Sept 2019)‘, accessed 12 July 2020, 
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The crimes were linked with the direct involvement of Tatmadaw 
in business activities. An earlier fact-finding mission of the 
Human Rights Council recommended financial isolation of the 
Tatmadaw to restrict their involvement in international crimes.29 
This involvement of the Tatmadaw in crimes like Genocide is 
directly related with the economic gains of the organisation 
through which it dominated the government for decades. This 
also raises a case for the study of military businesses which might 
support different kinds of violations of Human Rights if their 
economic operations goes unchecked. The way the Milbus 
operates might endanger several civil rights and one of them in 
contention is the right to an equal opportunity (fair competition) 
and due process.  

3. Equal Opportunity and Fair Competition as a Basic 

Right 

3.1. The Constitutional Approach 
The right to a fair competition and equal opportunity as far as 
business and profession is concerned is protected by most 
democratic states and stands as a major democratic norm. It is also 
protected and elaborated under the laws regulating the European 
Union and its economic practises. It is also practised and accepted 
by different states, enforced through antitrust laws within local 
jurisdictions. The right puts an obligation upon states to refrain 
from giving undue advantage to certain subjects and industries.30 
The right has been protected in Pakistan through article 18 of the 
Constitution of the Islamic Republic of Pakistan which states that: 

‘Freedom of trade; business or profession: Subject to such 
qualifications, if any, as may be prescribed by law, every citizen shall 
have the right to enter upon any lawful profession or occupation, and to 
conduct any lawful trade or business: 
Provided that nothing in this Article shall prevent- 
(a) the regulation of any trade or profession by a licensing system; or 
(b) the regulation of trade, commerce or industry in the interest of free 
competition therein; or 
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(c) the carrying on, by the Federal Government or a Provincial 
Government, or by a corporation controlled by any such Government, 
of any trade, business, industry or service, to the exclusion, complete or 
partial, of other persons.’ 

There are two basic points in the above quoted article which need 
to be highlighted with regards to the current discussion. Firstly; 
the government (federal or provincial) is not barred from owning 
a business etc. [article 18(c)]. This may point out towards the 
direct ownership of a business by the governments‘ i.e. state-
owned enterprises, for example, the Pakistan International 
Airlines (PIA); it also points towards the business not owned by 
the government directly but owned by a government organ, for 
example, the Fauji Foundation owned by Pakistan Military. 
Secondly, this right mentioned in 18(c) is not absolute but the 
article protects the right towards a ―free competition‖ in trade or 
business as well [article 18(b)]. This has been elaborated by the 
Supreme Court in Arshad Mehmood v Govt. of Punjab. It stated that; 
‗a perusal of proviso (b) of Article 18 of the Constitution indicates 
that regulation of the trade, commerce or industry is permissible 
in the interest of free competition therein. Meaning thereby that 
without free competition amongst traders, no trade commerce or 
industry can be regulated.‘31 Both the rights protected shall be 
read collectively and realised in consonance with each other. This 
should also be additionally read with article 4 of the constitution 
which protects due process of law. The Supreme Court of Pakistan 
in Attaullah Khan Malik v. the State have clarified this in a case 
regarding the selling of Public land without due process by stating 
that;  

‗such closed and opaque process adopted for the sale or disposal 
of public property limits public access to new business prospects 
and restricts economic activity in the hands of a select few. This 
goes against the grain of fair competition and fundamental right 
guaranteed under Article 18 of the Constitution. Right of a 
person (public) to enter a lawful business is impaired if he is 
deprived of the opportunity to participate.‘32  

So, a business neglecting the principles of due process through 
any means and obstructing fair competition can be held liable for 
unlawful business practises. Thereby, a combined view of 18(b) 
and 18(c) clarifies that the legality of military enterprises is 
completely valid but the question how these enterprises make 
profits is contentious. Among other things related with the profit-
making process we must look into the status of 18(b) i.e. fair 
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competition in the operations of military enterprises. Hence the 
question is not why the military earns profits through business 
but how does it earn such profits.  

3.2. The Practise of Fair Competition 

As far as the prevalence of the right to fair competition [article 
18(b)] along with due process in Pakistan is concerned the reality 
is very shady. Thereby the question of how the military 
corporations earn its profits becomes a matter to be focused. 
Pakistan is ranked 135 freest out of 180 countries and 32nd among 
42 countries in the Asia Pacific region according to the Index of 
Economic Freedom by the Heritage Foundation.33 According to 
the report the shady record is owed to the high-level involvement 
of state and governmental agencies in the decision-making of 
private businesses. The recent implementation of China Pakistan 
Economic Corridor (CPEC) projects and its lack of transparency 
seems to indicate the cloudy situation. The future implications for 
the non-military business owners and workers can be very bleak 
in the wake of these CPEC projects. A large chunk of the business 
opportunities will be taken by the military businesses and then 
distributed within the non-military businesses whenever required, 
for example the military owned Frontier Works Organisation 
(FWO) is already involved in large section of road construction 
and the management of the Sost Dry Port near Pakistan-China 
border is already under the National Logistics Cell [NLC (Military 
Owned)].34 Moreover, the chairman of the CPEC authority 
established in October 2019 is a retired General (General Retd. 
Asim Saleem Bajwa) of the Pakistan Army, who is now also 
appointed as a special assistant to the prime minister on 
Information and Broadcasting. The authority has been made 
neglecting a democratic process and the opposition parties have 
constantly opposed the authority. Recently, it is argued that a 
special bill to be passed by the parliament will give all the 
regulatory powers to the CPEC authority chairman even 
removing the role of a Prime Minister.35 The powerful role of the 
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military can be gauged by the fact that a new article regarding the 
CPEC bill published in the newspaper ―The Express Tribune‖ was 
removed a day after its online publication.36 The influence of 
military cannot be negated in this kind of political economy. These 
kind of constraints on the economic liberties within Pakistan will 
not be without grievous consequences for human development 
which is necessary for human rights protection and promotion.37 
This is a very important issue as economic freedom is understood 
here as a fundamental right of every human being; recognised by 
the constitution of Pakistan. Unfortunately, the way how the 
military in Pakistan have conducted its businesses has been 
instrumental in dismaying this record of economic freedom.  

3.3. Modus Operandi 

ACTING AS A LAND MAFIA.―The involvement of military in 
business challenges the right to a fair competition in many 
possible ways protected in 18(b) of the constitution. It induces 
cartelization in the corporate sector. This includes 
disproportionate opportunities for its business and individual 
members.38 For example, the role of the military has also been like 
that of a feudal landlord. According to an estimate by Siddiqa the 
military controls about 12 percent of the total land in Pakistan.39 
The land is either distributed among officer cadres within the 
military or used for private purposes. Out of a total of 69 million 
acres under military control only 70,000 acres is used for 
operational purposes. The housing authorities linked with the 
military have been accused of land grabbing and forcefully 
evacuating acres of land.40 In 2001 the armed men from military 
cracked down on unarmed landless peasants killing eight and 
several wounded. The reason was that they (peasants) had 
complained about change in status of the land on which they 
depended for their subsistence (forcing them to pay rent in cash, 
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rather than working the land on a sharecropping basis).41 There 
are numerous land grabbing issues that can be connected with the 
military businesses. For instance the military grabbed 3500 acres 
of land including a centuries old graveyard from local fisherman 
in the coastal areas of Karachi.42 In case of certain private housing 
societies directly controlled by the military – Defence Housing 
Authority (DHA), Bahria Town etc. – the instances of undue 
advantage in profit making for officers, corruption and land 
grabbing is prominent.43 Other civilian officers (including judges 
and journalists) are made accomplice in these practises by offering 
them land in these housing societies.44 This makes the 
transparency in these projects questionable as the law and facts 
are tilted towards one specific group of businessmen (Milbus). 
This vandalises the right of a common man to own a house 
monopolising the markets, increasing the prices and to get 
involved in this business jeopardising article 18(b) of the 
constitution. In a very recent case in the Islamabad High Court, in 
a complaint by a citizen against the Pakistan Navy it was alleged 
that land has been acquired illegally in a public area and 
environmentally sensitive area of Islamabad (the Capitol City) and 
an Elite club has been built upon the land for commercial 
purposes without any interventions by government authorities. 
The court in an interim order directed to seal the premises and 
remarked that;  

‗No one is above the law and every citizen has to be treated equally. 
It has been consistently observed that it has become a norm for the 
Capital Development Authority and other agencies to promptly 
take action against those who are common citizens and who do not 
have the means to influence, while the privileged and elites are 
being treated differently. This is unacceptable for a democratic 
polity governed under a Constitution which guarantees 
fundamental rights‘.45 

The interim order hints towards the difference in status of a 
common business entity and that of an entity owned by the 
powerful military. There are numerous cases not reported in the 
courts and the authorities acting deaf and blind. Even the final 
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order of this specific case will be interesting to examine whether 
the courts change their behaviour in protecting the powerful or 
protecting the Fundamental Rights it referred to in the interim 
order.  

POLITICAL INFLUENCER.―Major influence as an economic 
actor propel the contentious role of military in politics. The greater 
influence of the military in politics because of controlling the 
major economy also results in violations of civilian‘s rights to 
equal opportunity in business and other professions. It is highly 
likely that promising officers will take their knowledge and the 
connections they have developed in the Military and leave the 
military in order to make more money. They end up mostly in 
government owned businesses and organs after retirement and 
even in some cases head government organs during service as 
well. So, despite of getting lavish retirement perks and privileges 
they are employed in these public sector organisations or military 
owned businesses. A good example will be Lieutenant General 
Muhammad Afzal who is currently the chairman of National 
Disaster Management Authority (NDMA) which is a public sector 
organisation.46 He also remained the Commander of FWO 
(military owned enterprise) for five years before joining the 
NDMA. Only one out of the last eight chairmen NDMA was a 
civilian and the rest serving or retired military Generals. This 
practise also shows an imbalance in business opportunities. The 
public entities which are headed by military personnel favours the 
military owned businesses while giving out contracts. The 
National Highway Authority (NHA) is mostly headed by a 
military (mostly retired) person allegedly favouring the FWO and 
NLC (both military owned corporate entities).47 The current 
chairmen of Pakistan Water and Power Development Authority 
(WAPDA) is a retired army General (Lt. General Muzammil 
Hussain). WAPDA is responsible for allocating the share of 
already scarce electricity (which is always a big issue for 
industries). Imagine the state of competitiveness in business when 
some industries get more share in electricity and others have to 
use more costly power generators to survive. The matter is not 
limited to favourable contract but the military owned businesses 
operate more smoothly because of their influence. For instance, 
the NLC is at a greater advantage as compared to other public or 
private companies in securing contracts from the government. The 
basic requirements for running the business is provided by the 
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state as compared to the other companies in the same business. 
Secondly, while operating the vehicles of the NLC always operate 
hinderance free whereas other private competitors have to bear 
the load of the corrupt individuals in the security agencies like 
police.48    

The ever-increasing influence of military in politics also comes 
with political favours for such entities. The access to information 
is very limited when military business is involved as transparency 
succumbs to wordings like ―national interest‖. Some public 
information can be generalised though, as in 2004 and 2005, the 
Pakistan government subsidised the Fauji Foundation, worth over 
Rs. 10 billion, by $20 million and $25 million.49 According to this 
information one can imagine how the government subsidy system 
works. The military owned businesses get more government 
support than any other private business. In some cases the civilian 
governments even allowed the military companies to replace 
public sector departments.50 In other cases the government 
machinery and property is used for commercial purposes without 
any justification. For instance, the AWT‘s Askari Aviation used 
the resources of Pakistan Army for commercial purposes and the 
income was diverted to private accounts.51 The private 
Universities, Hospitals and Schools owned by the subsidiaries of 
Pakistan Army, Air Force and Navy are mostly built upon land 
given to these organisations for public purposes. These 
organisations are fully controlled by the military forces as most of 
the administrative staff are serving or retired military personnel 
and the profits from these organisations goes to the subsequent 
military branch. The civilians working in these organs are not 
given the retirement privileges available to the people coming 
from military background. Moreover, the general public (civilians) 
do not get any special incentives in these public organs but the 
military staff get their privileges accordingly (perks of getting a 
post retirement job and free education and health facilities). It is 
interesting to note the support courts have provided to military in 
such businesses. Despite the general public not getting any 
incentives from these private military businesses, the courts have 
accepted the usage of land by military in such cases as a ―public 
purpose‖, to legalise such misappropriation of public property.52 
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In contrast the competitors without using public property and 
government resources have to go through a more stringent 
process requiring more capital to survive in the market. As a 
result of such market monopolisation the civilian business owners 
or non-military corporate actors work mostly as a patron-client 
relationship with the military owned businesses. In addition to 
this most of these anomalies will go public through one medium 
that is the ‗free media‘; currently a retired General is appointed as 
the chairmen of Pakistan Telecommunication Authority (PTA) 
which regulates the media.53 With already 145th position of 
Pakistan in the 2020 world press freedom index,54 we can imagine 
the realisation of the right to information after giving regulation to 
the military with information minister and regulatory authority 
both under the Military control.   

GRABBING THE NATURAL RESOURCES.―The empowerment 
of the Military in political affairs by grabbing the economy makes 
it a lone option worthy of business partnership for foreign 
businesses in some sectors. Currently, the Fauji Foundation have a 
joint venture named Pakistan Maroc Phosphore with a Moroccan 
company. In some cases these partnership for commercial gain 
ends up in human rights violations in a race for the resources. The 
commoners become vulnerable against the prowess of armed 
military in partnership with foreign business giants.55 The 
involvement of Fauji Foundation in oil business through the Pak 
Stanvac Petroleum Project ended up in scuffles with the local 
people where protestors were fired upon and one women lost her 
life.56 The protestors wanted a fair share in jobs for the local 
people. The project was later taken over completely by the Fauji 
Foundation and operated through Mari Petroleum Company 
Limited.57 The surge for extracting minerals and natural resources 
still is one of the primary objectives of the Fauji Foundation. In a 
more recent case the military allegedly played an important role 
in cancelling a contract of a multinational company. It managed to 
cancel a copper and gold mining contract in Riko Diq area of 
Baluchistan province with Tethyan Copper Company (TCC). The 
mining contract was cancelled at a time when the copper and gold 
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reserves were identified. This adventure cost 5.8 billion US Dollars 
to Pakistan government as it lost a legal battle at the World Banks 
Centre of Settlement of Investment Disputes (ICSID) from TCC.58 
The ICSID inter alia quoted in its decision that the license of TCC 
was cancelled because the State had a motive of pursuing its own 
project at the site.59 Since the cancellation of the license of TCC the 
military have taken complete control of the project. It was tried 
with the help of Pakistani scientists and a Chinese company 
Mettalurgical Corporation of China (MCC) to mine for gold and 
copper but all the efforts went fruitless because of the lack of 
expertise.60 More recently the military owned FWO is a major 
stakeholder (with no experience in mining), any company which 
is to be given the mining contract will work jointly with military 
as it will provide ―security‖ to the company.61 The project will 
remain controversial with a huge impact on already vulnerable 
Human Rights record of Baluchistan province. In addition to all 
other Human Rights impacts the constitutional right to a ―fair 
competition‖ is already sabotaged.  

3.4. Protecting Human Rights comes with a Cost for other 
Business Entities 

Amidst the economy of Pakistan already in a challenging 
situation, the state cannot afford to compromise the basic rights 
which can improve its economy. A better human rights record can 
lead towards a better economy.62 Protecting those rights which 
directly relate to the economic rights of the citizens will definitely 
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have a positive effect. Removing the cartelization of the few in 
economic activities will improve the human rights record of the 
country. The powerful entities are involved in defying human 
rights and sometimes with the assistance of the courts. In Army 
Welfare Sugar Mills v. Army Welfare Sugar Mills Workers Union the 
Sindh High Court ordered to ―cancel‖ the registration of the 
workers union in a military owned sugar mill because the workers 
unions were not allowed in installations owned by the military 
forces under Industrial Relations Ordinance 2002.63 The court 
neglected the basic law of the state i.e. the constitution and 
applied a statutory law against the protection of fundamental 
rights. This kind of impunity to curb the voices of the people 
seeking their rights is linked directly with making a few entities 
economically stronger. Among other rights infringed the basic 
right of ―Fair Competition‖ is imperilled because taking care of 
the rights of the stakeholders come with a financial burden; if the 
powerful are free of this obligation the fair competition will cease 
to exist. 

4. Excluding Military from Business 

Milbus is part of a game of power sharing for the civilian 
governments and power grabbing for the military administration 
in Pakistan. The ones who suffer in this game are the masses 
(mostly poor). It is the opportunity of work and business to be 
provided to these masses which is being compromised. The 
civilian governments in trying to appease the strong military 
establishment to save their governments provide support to the 
military owned enterprises.64 In fact it is the civilian governments 
in whose political tenures the power of these entities have grown 
rather than diminished.65 This may well be linked with the fact 
that the survival of these civilian governments relied upon the 
appeasement of the military. As the Benazir Bhutto Government 
in 1990 was dismissed through destabilizing the government by 
the Inter-Services Intelligence (ISI) because of her interference in 
its internal structure.66 Irrespective of the fact whether a civilian 
government is in power or a military dictator the form of 
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government remains an authoritarian one in Pakistan. In the 
authoritarian governments the military and paramilitary forces 
are used as tools for political suppression, securing continuity and 
controlling the resources.67 This political imbalance has mitigated 
a legal and political structure which favours the strong military 
enterprises. The laws in some cases favour the military,68 in other 
cases the courts show complacency by ignoring the fundamental 
rights protected in the constitution.  

The political and social system prevailing in Pakistan will 
not allow severing the military role from its enterprises. A non-
unified civilian structure cannot cope with a more organised 
650,000 military personnel (and many more retired) which are 
now used to perks and privileges of luxuries unknown to the 
majority civilians in Pakistan. These privileges mostly come from 
the businesses owned by military. The dismantling of the military-
business complex will not be easy, nor will it automatically end 
corruption in the ranks. In addition, the economy of Pakistan is 
strongly based on these economic entities. The success of the effort 
to reduce the role of military in business will depend on a number 
of factors, the most important of which will be the capacity of the 
civilian leadership to replace the lost commercial revenue with 
increased central budget allocations. Further, owning of business 
entities by any organ of the government is not unlawful. Thereby, 
the government cannot stop any organ from owning such entities, 
specifically in Pakistan where the military is considered more 
powerful than the government itself. In China, the civilian 
government managed to reduce the role of the military as an 
economic entity but the task was not easy. Any civilian 
government wishing to sever the Peoples Liberation Army (PLA) 
from its enterprises or reduce corruption in the ranks faced 
enormous political opposition from the powerful PLA.69 The role 
of military in business was diminished to an extent till the year 
2000 but it still remained in few sectors. Even if the PLA were 
removed from business altogether, however, officers and enlisted 
personnel could still exploit the PLA's infrastructural advantages 
for corrupt gain.70 The Chinese president Xi recently ordered the 
military to put an end to the paid service activities and focus on 
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military trainings.71 The ownership and control of some 
corporations including big multinational corporations are still 
speculatively with the PLA.72 In China, the role of the military was 
working side by side and under an authoritarian government. The 
government still struggled to reduce the military‘s role in 
business. Pakistan, on the other hand is politically different and 
the military have a more inclusive role in politics. The 
accountability of military in politics or other ventures is next to 
impossible. In this case severing the link of military with its ever-
increasing business is not a realistic solution. Keeping its political 
history in mind and applying collier’s theory if the military gets 
discontent with its earning the chances of coup increases.73 The 
government is financially not in position to provide the military 
with the benefits which they are used to through these business 
entities. The complex situation requires a socio-political discussion 
on how the role of military can be defused in economic activities. 

The political and social situation and to an extent the legal 
scenario presented above do not call for the abolition of military 
owned enterprises. Although, the problem of the protection of the 
fundamental rights of the people will exist, there are other legal 
measures to be taken for the enhancement of the protection. The 
solution lies in a legal approach towards the issue. Although it is 
impossible in states like Pakistan to side-line the role of military in 
business; the government must comply with human rights 
principles of providing equal opportunity and fair competition 
with due process of law. In order to provide equal opportunity to 
the private business the business environment need to be more 
transparent. All the measures which endanger the fundamental 
rights must be identified and then dealt with through appropriate 
actions. This article identified the threat to the right to a fair 
competition because of certain business practises. The practises 
which endanger fair competition can be reduced if article 18(b) is 
supported with secondary legislation. Additionally, all the 
business entities including charities and welfare trusts need to be 
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more scrutinised through the regulatory authorities. Most 
importantly all the businesses complacent in irregular activities 
must come under the same law. The legal issues that must be 
looked into include the conflict of interest laws, interference and 
control of public service entities by any means, using the public 
property for private gains and explaining the meaning of public 
property, how to maintain transparency in big financial projects 
like CPEC, financial deals related with exploration of natural 
resources and international business partnerships by military 
enterprises.    

5. Conclusion 

The article is an attempt to bring the debate of military business 
and its relationship with Human Rights to a legal context. It is an 
inhospitable topic thereby not a lot has been written about it, the 
present literature is only about the political, economic or social 
effects of the military business but not its legal perspective. 
Thereby, it undoubtedly raises more questions, manages to 
identify major issues and answer a few convincingly. The effort 
may trigger a debate about this perspective of Business and 
Human Rights in order to move towards a free society.  

A free society is not possible without economic freedom. 
Economic freedom comes with due process of law in economic 
affairs which leads to a fair competition in a financial system. 
Former U.S. Assistant Attorney General Mr. James Rill similarly 
stated that;  

‗[n]ot only is the wide acceptance of basic procedural fairness an 
elemental foundation of a free economic society, it also enhances 
respect for the enforcement agency and confidence that its 
decisions constitute an impartial appraisal of the facts and legal 
standards with a full understanding of both.‘74  

This has been realised by a few developed states through 
consistently revising their Competition and Antitrust laws. In 
addition, a single government authority or organisation is not 
allowed to monopolise a specific business market. The situation 
can be different in other parts of the world where the political 
power and socio-economic structure is influenced by one specific 
entity. In cases where the specific entity is an armed military force 
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can lead to many Socio-Economic and Political Complications. 
The author have specifically tried to deal with a small part of the 
problem i.e. the military business interests and its effect on fair 
competition as a fundamental right in Pakistan. This study has 
attempted to produce an initial, tentative account of the 
relationship of military business with violations of one basic right. 
However, during the study it was realised that the impact may 
well be beyond the right to fair competition. It may well be 
attached with the violations of both civil and political as well as 
economic social and cultural rights. The author have not 
mentioned the facts which may lead us to the involvement of the 
military business in smuggling, corruption, enforced 
disappearances and even ethnic cleansing for grabbing natural 
resources in Pakistan. This requires more intense research and 
secondly a safe working place and environment.     

The empire of military business can vary from lootings in 
conflicts to complicity in international crimes. It can have social, 
political, cultural and economic impacts upon a large quantity of 
individuals. It can defy a fair process for competitors by creating a 
Kafkaesque situation for private business entities and exploit the 
situation in its own favour by monopolising the market. It can rely 
on using public property for private business without any legal 
ramifications. It can use force for achieving private business goals. 
It can protect and favour a few individuals because of their 
affiliations, disrespecting the equality principles. In Pakistan‘s 
context, the issue of Milbus will have more Human Rights 
implications with the CPEC projects launched with minimum 
transparency and huge military control. The probable implications 
can be studied through a separate research plan. One thing which 
the author can identify is that the military business relies upon 
tactics of oppression; and the disadvantage of suppressing basic 
rights of the people will always be greater than economic gains of 
an entity. This is further acquainted by military grandeur, 
whereby the military considers itself as the only patriotic organ 
within the society and is capable enough to understand economy, 
society, politics and business. The military grandeur creates a 
legal vacuum whereby military and non-military stuff (either 
tangible, non-tangible, persons or objects) is treated differently 
from each other. The military then rephrases the political realities 
according to its own specific understandings and want the civilian 
society to believe in their narrative. As the first Pakistani Military 
dictator General Ayub Khan once stated the ‗we are a very 
difficult country structurally. […] We don‘t know the value of 
freedom. Our people feel exposed and unhappy in freedom. […] 
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Thank God we have an Army.‘75 It is evident that it is the lack of 
freedom of the majority which strengthens the Military Business. 

********** 
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(Oxford ; New York: Oxford University Press, 1996). At 339.  
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Accession to Annexation: A coercive legal measure 
in UN-Recognized Disputed territory of Jammu & 

Kashmir 

    Nasir Qadri
 

Abstract  

With the partition of British India, two independent states came into 
being by a result of the messy transfer of power from British colonial 
rule to two newly independent states of India and Pakistan. Both 
have celebrated over seventy anniversaries. The partition pact 
allowed the people to decide their future on the basis of Two-Nation 
theory, i.e. Hindu majority areas were to be a part of India, whereas 
Muslim majority areas were to be assimilated to newly-born 
Pakistan. The place of Kashmir, as being a Muslim-majority area, 
among these new nations, was hotly debated. However, an adequate 
solution was prevented when India sent her troops to occupy J&K 
forcibly under the garb of self-concocted temporary instrument of 
accession. This paper will discuss the partition plan juxtaposed with 
the Resolutions made by the United Nation on Kashmir, making of 
Constituent assembly till the abrogation Article 370 of Indian 
constitution which guaranteed special status to disputed state of 
Jammu Kashmir  

Key words: Indian Independence Act 1947, Instrument of Accession, United Nation 
Security Council, Article 370, Article 35-A Constitution of India 

1.1 Introduction: 

After British India was created and was controlled and 
administered by British Government, as a consequence of political 
developments within British India and urge to share power, the 
British Parliament enacted Government of India Act, 1935. This 
Act for the first time made provision for accession of ―Indian 
States‖ to the ―British India‖. The provisions were so made 
keeping in view the ground realities, in particular geographical 
position of the ―British India‖ and the ―Indian States‖. The 
provisions of the Act intended to provide a sort of Federation 
where the federating unit i.e. Indian States could accede to British 
India in accordance with the provisions of the Act. When all of 
Mountbatten‘s efforts to keep India united failed, he asked Ismay 
to chalk out a plan for the transfer of power and the division of 
the country. It was decided that none of the Indian parties would 
view it before the plan was finalized. The plan was finalized in the 
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Governor‘s Conference in April 1947, and was then sent to Britain 
in May where the British Government approved it. 

However, before the announcement of the plan, Nehru 
who was staying with Mountbatten as a guest in his residence at 
Shimla, had a look at the plan and rejected it. Mountbatten then 
asked V. P. Menon, the only Indian in his personal staff, to present 
a new plan for the transfer of power. Nehru edited Menon‘s 
formula and then Mountbatten himself took the new plan to 
London, where he got it approved without any alteration. Attlee 
and his cabinet gave the approval in a meeting that lasted not 
more than five minutes. In this way, the plan that was to decide 
the future of the Indo-Pak Sub-continent was actually authored by 
a Congress-minded Hindu and was approved by Nehru himself. 
Mountbatten came back from London on May 31, and on June 2 
met seven Indian leaders. These were Nehru, Patel, Kriplalani, 
Quaid-i-Azam, Liaquat Ali Khan, Nishtar and Baldev Singh. After 
these leaders approved the plan, Mountbatten discussed it with 
Gandhi and convinced him that it was the best plan under the 
circumstances. The plan was made public on June 3, and is thus 
known as the June 3rd Plan. The following were the main clauses 
of this Plan: 

The Provincial Legislative Assemblies of Punjab and Bengal were 
to meet in two groups, i.e., Muslim majority districts and non-
Muslim majority districts. If any of the two decided in favour of 
the division of the province, then the Governor General would 
appoint a boundary commission to demarcate the boundaries of 
the province on the basis of ascertaining the contiguous majority 
areas of Muslims and non-Muslims. The Legislative Assembly of 
Sindh (excluding its European Members) was to decide either to 
join the existing Constituent Assembly or the New Constituent 
Assembly. In order to decide the future of the North West Frontier 
Province, a referendum was proposed. The Electoral College for 
the referendum was to be the same as the Electoral College for the 
provincial legislative assembly in 1946. Baluchistan was also to be 
given the option to express its opinion on the issue. If Bengal 
decided in favour of partition, a referendum was to be held in the 
Sylhet District of Assam to decide whether it would continue as a 
part of Assam, or be merged with the new province of East 
Bengal. 

Out of total 565 princely states, 175 were known as 
suzerainty throne monarchy and were under the central 
government of British India, and the remaining were dependents 
known as ‗Dominions‘ of the provincial governments of British 
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India; Only 17 suzerain states were handed over to Pakistan. 
However, the division of three larger provinces having both 
Muslims and non-Muslims was divided by a Boundary 
Commission i.e. Redcliff Award, partition was affected by the 
boundary commission because awarding of three Muslim 
dominated Tehsils of district Pathankot to Indian dominion by 
Redcliff Commission was manipulated by Mountbatten to 
safeguard that the Jammu and Kashmir state retained that 
essential access to India. The awarding of Gurdaspur to India 
makes it possible for India to access Kashmir which was not 
possible to reach. 

2.1 Indian Independence Act 1947: 

India Independence Act 1947 was an Act passed by the Parliament 
of the United Kingdom (UK) that divided the British India into 
two new independent dominions of India and Pakistan. The Act 
received the assent of the royal family on July 18, 1947 after which, 
India came into existence on August 15 and Pakistan on August 14 
in the year 1947. The Act was formulated together by UK Prime 
Minister Clement Attlee and the Governor General of India Lord 
Mountbatten after the representatives of the Indian National 
Congress, the Muslim League, and the Sikh community gave their 
consent to the Act. This act came to known as 3 June Plan or 
Mountbatten Plan. 

2.1.1 Important provisions under this Act 

 Partition of the British India into two new and fully 

sovereign dominions-India and Pakistan with effect from 

15th August 1947; 

 Division of the provinces of Bengal & Punjab among the 

two newly formed countries; 

 The offices of Governor-General in both the countries 

would be set up. These Governor-General would be 

representing the Crown; 

 The complete legislative authority would be conferred in 

the hands of the Constituent Assemblies of the two new 

countries; 

 The British suzerainty over the princely states would be 

terminated from August 15, 1947; 

 Abolishing the use of title ―Emperor of India‖ by the 

British monarch; 
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 The Act includes the division of the armed forces between 

the two countries. 

2.1.2 Salient features of the Act 

The two new dominions, India and Pakistan came into existence 
after the formulation of this Act. Dominion of India will represent 
the desire of the all people in India for self-government, while the 
Dominion of Pakistan would express the demand of the Muslims 
for the self-government. The appointed date for the partition is 15 
August 1947. 

2.1.3 Territories: 

Pakistan-East Bengal, West Punjab, Sind, Northwest Frontier 
Provinces, Sylhet divisions in Assam, Bahawalpur, Khairpur, and 
Chief Commissioner‘s Province of Baluchistan and its eight other 
princely states Bengal-The province of Bengal ceased to exist. Two 
new provinces came into existence-East Bengal and West Bengal. 
Punjab: Two new provinces came into being-West Punjab and 
East Punjab. Boundaries of new provinces would be determined 
by a committee headed by Sir Cyril Radcliffe. Constitution of 
India and Pakistan: The Government of India Act 1935 governed 
the two dominions until the new constitutions were framed for 
both the countries. Governor-General of India and Pakistan: For 
each of the countries, a separate Governor-General was required 
to be appointed by the Crown subject to the laws of the legislature 
of either of the new dominions. The Act also provided critical 
directions on the armed forces of India as well as the steps to be 
taken in regards to British forces in India. Naval forces were also a 
critical area that was dealt with by this Act. The Act also created 
the legislatures of both the new countries formed. It also stated 
that the British would cease to have any control at all in any 
affairs of India and Pakistan from August 15, 1947 onwards. 

2.1.4 Repeal 

The Indian Independence Act of 1947 was repealed in Article 395 
of the Constitution of India and in Article 221 of the Constitution 
of Pakistan of 1956. The Act also created the legislatures of both 
the new countries to be formed. It also stated that the British 
would cease to have any control at all in any affairs of India from 
August 14, 1947, onwards. The same applied for Pakistan as well. 
It also made provisions for the constituent assemblies of both 
India and Pakistan. It was decided that the constituent assemblies 
in both these countries would have all the powers vested in them. 
They would also create the respective constitutions in any way 
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that they deemed fit. Indian Independence Act 1947 also decided 
the governor-generals for the new countries. It also dealt with the 
results of forming the new dominions. This Act also dealt with the 
orders that were needed to make sure that it was executed in the 
way it was supposed to be. It looked into the services that were to 
be provided by the Secretary of State. The Act also provided 
critical directions on the armed forces of India as well as the steps 
to be taken with regards to British forces in India. Naval forces 
were also a critical area that was dealt with by this Act. 

3.1. Kashmir’s Accession 

After the British Suzerainty lapsed on 15th August 1947 and the 
complete independence for both dominions were announced, the 
State of J&K did not accede to any of the two dominions and 
maintained its independent character. However, on 12th August 
1947 a standstill agreement between the rulers was concluded and 
it was stipulated that pending settlement of details and former 
execution of fresh agreements, the existing agreements would 
continue. It‘s worth to mention here that the area covers the 
existing arrangements related to communications, supplies, postal 
and telegraphic arrangements but did not extend to defence and 
foreign affairs1. The independent position of Kashmir till 2nd 
October 1947 until ―The trouble‖ in Kashmir began as confirmed 
by the pro Indian sheikh Abdullah who made the following 
statement in Delhi on 21 October 1947; 

―…. The present troubles in Poonch a territory of Kashmir was 
caused by the un-wise policy adopted by the state. The people of 
Poonch had started a people‘s movement for the redress of their 
graveness. It was not communal, Kashmir started sending its 
troop and there was a panic in Poonch. But most of the adult 
population of Poonch were ex-service men in the Indian army 
with a close connection with people of Jhelum and Rawalpindi. 
They evaporated their women and children, crossed frontier and 
returned with arms supplied to them by willing people. The 
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present position was that the Kashmir state police were forced to 
withdraw in certain area.‖2 

The Muslim population of Jammu and Poonch were ordered to 
evacuate their homes forthwith but before it could be 
implemented, an ethnic cleansing of Muslim started and peoples 
were cold bloodedly massacred and there village were set on fire. 
Reporting one incident, the Times of London observed ―…237,000 
Muslims were systematically exterminated, unless they escaped to 
Pakistan along the border by the forces of Dogra state, headed by 
the maharaja in person.3 The news of heinous atrocities 
perpetrated by the despotic forces of maharaja who infiltrated 
from adjoining parts of India inflamed the passion of Muslims of 
Kashmir and Pakistan. The indigenous guerrillas of Kashmir 
responded the Maharaja‘s force and on 21/22 October, the Pathan 
tribesmen from the tribal area of Pakistan‘s North West frontier 
province entered the Kashmir to help their co-religionist who 
were facing the atrocities of forces of maharaja. Daily Telegraph of 
London 12th January 1948 also observe; ―it was undoubtedly tales 
of horrible cruelty against their co-religionist in Jammu, coupled 
with hurting news of insurrection, which first set them on their 
course of invade‖4 

Since the maharaja force were unable to contain the 
disturbance, he sent his deputy prime minister R. L Batra to New 
Delhi on 24.10,1927 for help in form of men, arms and 
ammunition. Jawaharlal Nehru and Sardar Patel came to know 
about the Batra arrival in the same day of evening. The request of 
maharaja was considered at meeting of Indian defence committee, 
next morning, which was presided over by Lord Mountbatten, 
who urged that it would be dangerous to send any troops to 
Kashmir, unless Kashmir had first offered to accede. The chiefs of 
army, naval and air force, were however given directions same 
morning to prepare plans for sending troops to Kashmir. 
Simultaneously V. P Menon, the civil servant was sent to Kashmir 
to present the cabinet terms to maharaja while the officer 
accompanying him studied the military situation. Menon further 
advised Maharaja to leave Srinagar as according to him the 
raiders had reached Baramulla. The maharaja along with his wife 
and son left Srinagar in morning of 26. 10 .1947. After difficult 
seven hours trip the maharaja caravan reached Jammu the 
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exhausted Hari singh went immediate to his private quarter to 
retire before going to sleep he called his ADC to issue his last 
order as ruling maharaja; 

―Wake me up only if V. P Menon returns from Delhi he said, 
because that will mean India has decided to come to my rescue. 
If he does not come before dawn shoot me in my sleep with my 
service revolver, because if he hasn‘t arrived, it will mean all his 
lost‖5 

While the frenzied preparations for the operations were under 
way, Lord Mountbatten ordered V. P Menon to fly to Jammu 
residence of Hari Singh. V. P Menon reached his bed side before 
the maharaja could make his wish which he had given his ADC. 
With him awaiting on the Hari Singh signature which would 
provide a legal framework for India‘s action. V. P Menon came 
back to his Delhi residence late on the evening of that same 
Sunday 26th October. He joined Britain‘s deputy his commissioner 
Alexander Symon for a drink a few minutes after the returns. 
Menon seems jubilant. 

―As both sat down and enormous smile spread across his face. 
He raised his glass to Symon. He pulled a piece of paper from 
his jacket pocket and waved it gaily towards the English men. 
Here it is, he said. ‗We have Kashmir. The bastard signed the act 
of accession and now that we‘ve got it, we‘ll never let it go‖6 

4.1 Indian Army Intervention: 

There are two versions narrated by the historian pursuant to the 
intervention by the Indian army. As reported by the Joseph 
korbel, ‗it has been alleged that plans were made for sending 
Indian forces to Kashmir at some day before 26th October on 
which day the raid on that state from the direction of Abbottabad 
began‘ the author has provided a time table of events as regard 
decision taken plans made orders given and movement started in 
this matter. 

 On 24th October the commander in chief, Indian army 
received information that the tribesmen had seized 
Muzaffarabad.  

 On 25th October the army were directed to examine and 
prepare plan for sending troops to Kashmir by air and 
road. 
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 On the afternoon of 25th one staff officer of the Indian army 
and one Royal Indian air force were sent to Srinagar this 
was the first contact between officers of Indian head 
quarter and officer of the state Kashmir force. 

 On the same afternoon an order came to be issued to an 
infantry battalion to prepare itself to be flown at the short 
notes, to Srinagar in the event of government of India 
decided to accept accession of Kashmir. 

 On the early morning of 26th October, the staff officers who 
were sent to Srinagar returned and reported their meetings 
with a high official. 

 On the afternoon of 26th October India finalized its plan for 
dispatch by air of troops to Kashmir. 

 At first light on the morning of 27th October with 
Kashmir‘s instrument of accession, the movement by air of 
Indian forces to Kashmir began.7 

The LT General L. P Sen, reported in ―The Slender was the threat; 
Kashmir confrontations 1947-1948 New Delhi, the first Indian unit to 
arrive at Srinagar air field was 1/11th. It orders for the operation 
were issued at 1300 hrs.  On 26th October 1947 the airlift was 
superintended by General Sir Dudley Russell.8 The government of 
Pakistan reacted against the Indian move to send his troops to 
Kashmir. The governor general of Pakistan, Muhammad Ali 
Jinnah, at midnight October 27 ordered the acting commander-in-
chief general Sir Douglas D. Gracey, to dispatch troops to Kashmir 
the general was reluctant to follow Jinnah‘s instruction without 
the approval of Marshal Sir Claude Auchinleck, who was the 
supreme commander in charge of administering partition of the 
Indian army.  

5.1 Internationalisation of Kashmir dispute: 

Following the intense disturbance in Kashmir state, government 
of India and government of Pakistan and also British government 
had intense communication between each other with regard to the 
hostile situation. There are as many as twenty two 
correspondences between government of India, government of 
Pakistan and British government. It is not possible to provide the 
entire text of correspondence in the instant paper however few 
correspondences are worth to be reflected here, to provide the 
actual position; 
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5.1.1 The Nehru’s cable to Attlee Dated October 26. 1947 

 ―We have received urgent appeal from assistance from Kashmir 
government. We would be disposed to consider such a request 
from any friendly state. Kashmir north frontier as you are aware, 
runs in commonly with those of three countries, Afghanistan, the 
union of soviet socialist republic and china. Security of Kashmir, 
which must depend upon control of internal tranquillity and 
existence of stable government since part of southern boundaries 
of Kashmir and India are common. It should be clarified that 
question of aiding Kashmir is not designed in any way to 
influence the state to exceed India.9 

5.1.2 Pundit Jawaharlal Nehru telegram to Liaqat Ali khan  

Pundit Nehru sent a telegram to Liaqat Ali khan prime minister of 
Pakistan in which he said ―I wish to assure you that government 
of India has been forced upon them by circumstances and 
improvement and grave danger to Srinagar. They have no desire 
to intervene in affairs of Kashmir state after raiders have been 
driven away and law and order established. In regard to accession 
also, it has been made clear that that this is subject to reference to 
people of the state and their decision, government of India have 
no desire to impose any decision and will abide by peoples wishes 
but those cannot be ascertained till peace and law and order 
prevail. Protection of Kashmir of armed raids thus becomes first 
objective and in this we trust, we shall have your co-operation.10‖ 

5.1.3 India’s Prime minister sent telegram, to prime minister of 
Pakistan  

―our assurance that we shall withdraw our troops from Kashmir 
as soon as peace restores peace and order are restored and leave 
the decision regarding the future of the state to people of state, is 
not nearly a pledge to your government, but also to the people of 
Kashmir and to the world.11‖ 

5.1.4 Nehru’s telegram to Liaqat Ali khan dated 04,11,1947 

―We are anxious to restore peaceful conditions in Kashmir and we 
invite your cooperation again to this end. This can only be done 
after withdrawal of raiders from state territory. As soon as raiders 
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are withdrawn, there would be no necessity for our keeping our 
troops there. I wish to draw your attention to broadcast on 
Kashmir, which I made last evening. I have stated our 
government policy and make it clear that we have no desire to 
impose our will on Kashmir, but to leave final decision to people 
of Kashmir. I future stated that we have agreed on impartial 
international agency like united nation supervising any 
referendum.12‖ 

5.1.6 Nehru’s telegram to Prime minister of Pakistan 08.11,1947 

―It will thus be seen that our proposal, which we repeatedly stated 
are: 

1. That government of Pakistan should publically undertake 
to do their utmost to compel the raiders to withdraw from 
Kashmir; 

2. That government of India should repeat their declaration 
that they will withdraw their troops from Kashmir soil as 
soon as raiders have withdrawn and law and order 
restored; 

3. That government of India and Pakistan should make a 
joint request to UNO to undertake a plebiscite in Kashmir 
at the earliest possible date13‖ 

5.1.7 Nehru’s telegram to Prime minister of Pakistan 21.11,1947 

Prime minister of Pakistan stating; 

―. . . I have repeatedly stated as soon as raiders have been driven 
out of Kashmir or have withdrawn and peace and order have 
been established, Kashmir should decide question of accession 
by plebiscite or referendum under international auspices such as 
those of United Nations. It is very clear that no such reference to 
the people can be made when large bodies of raiders are 
despoiling country and military operations against them are 
being carried out. By this declaration I standi.14‖ 

The written promises regarding the plebiscite made by the prime 
minister of India Pandit Jawaharlal Nehru, however, proved 
hallow as instead of adhering those commitments, he directed his 
representative at UN P. P Pillai, who sent a letter to president of 
Security Council on 1st January, 1948, and lodged complained 
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against the Pakistan in Security Council.15 It is worth to mention 
that the Indian complained was based on Article 35 of chapter IV 
of the UN charter which lays to the ―Pacific settlements of the 
dispute‖. The complained made by the representative of India by 
UN was not only replied by Pakistan but it lodged a counter 
complained against India stating there in, besides other things that 
India has obtained the accession of J&K by fraud and violence and 
large-scale massacre and atrocities on Muslim of J&K have been 
perpetrated by the armed force of maharaja and Indian union and 
by the non-Muslim subject of the maharaja. At the conclusion of 
lengthy debate in the matter the Security Council adopted two 
resolutions by virtue of the first resolution of 17th January, 1948.16 
The UNSC asked the two governments to refrain from 
aggravating the situation and to do everything within their power 
to improve the situation. It also requested them to immediately 
apprised the council of any material change in the situation by 
virtue of second resolution adopted on 20th January it established17 
the United Nation commission for the India and Pakistan 
(UNCIP). On 28 January 1948 the head of the council presented 
the draft resolutions submitted by both India and Pakistan 
delegations. The Pakistani draft called upon the commission to 
arrange for: 

A) The withdrawal of Indian armed forces and the tribes men 
as well as all tress passers weather belonging to Pakistan 
or India; 

B) The repatriation of all residence of Kashmir who left on 
their own or who were compelled to leave as a result of the 
tragic events. 

C) The establishment in Kashmir of an impartial interim 
administration; and  

D) The holding of plebiscite to certain the free fair and UN 
fettered will of the Kashmiri‘s as to whether the state 
wished to accede to India or Pakistan.18 

The Indian draft contrary to the promises repeatedly made by 
India for holding of plebiscite in Kashmir focused on ―promoting 
the cessation of acts of hostility and violence‖. It envisaged a 
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period of six month for the restoration of normalcy following the 
end of fighting sheikh Abdullah was to head the Interim 
government under the Maharaja instead of an impartial 
administration and the plebiscite was to be held at some remote 
date in the presence of Indian troops. The draft made by the India 
foresaw the convocation of national assembly based on adult 
suffrage and the establishment of the national government. The 
reaction of the members of the security council was quite 
unfavourable to the draft prepare by the India e.g. commenting on 
it the United Kingdom representative, Mr Noel-Baker observed19 
―that a settlement arrived at quickly in the security council is real 
way to stop fighting he viewed the whole episode starting from 
the preliminary measures as to the fighting, write up to the 
eventual plebiscite, as one problem.‖ Mr Austin from the United 
States20 was of the opinion that ―machinery that was free from 
suspicion and was actually impartial administration for plebiscite 
would have backing of all.‖ Mr Tsiang from china21 favoured the 
principle of free and impartial plebiscite for deciding the question 
of accession he opines ―Much of the incentive to violence and the 
use of force would be removed.‖ The Argentinian delegate Mr 
Arce minced no words when he made the following observation 
on the Indian draft ―Both the maharaja as absolute monarch of 
Kashmir, and the government or government established by him, 
have already shown themselves biased in favour of one of the 
parties and cannot therefore preside over a free plebiscite. Even if 
they could, they should not do so, because the opposing party 
would not recognise the fairness of his plebiscite, even if it had 
been fairly conducted.  

It is worthwhile remembering the Latin proverb, which 
says sublata causa tollitur effectus or in other words remove the 
cause and the effects will disappear. In this case, the cause of all 
disturbances, whether from India or Pakistan, or from the tribes, 
lies in the rebellion of the people of Kashmir against the absolute 
monarch who rules them as if he were running a farm and the 4 
million inhabitants were so many heads of cattle and not human 
beings.‖ On 6th February 1948 general McNaughton of Canada 
who was president of the council for the month following 
consultation with other members, presented a draft resolution it 
envisaged ―the withdrawal of all irregular outside forces from 
Kashmir; the establishment of law and order followed by the 
withdrawal of regular armed forces; the return of all Kashmiri 
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refuges to the state; the establishment of an interim administration 
acceptable to the people of Kashmir; and finally the organisation 
of plebiscite under the authorities of security council.22 

Resolution of 13th august 1948 and 5th January 1949 on the 
basis of negotiation conducted with leaders of both countries, the 
united nation commission for India and Pakistan came to the sub-
continent it adopted two resolutions on 13th august 1948 and 5th 
January 1949. The first resolution23, consisted of three parts. 
According to the part I) the government of Pakistan and India 
were to observe cease fire in the state of Jammu and Kashmir and 
according to part II), they reaffirmed their wish that that the 
future status of the state would be determined by the will of 
people of Kashmir. As far as part iii) was concerned, it stipulated 
the following principles as the basis for truce agreement. The part 
ii is of the utmost importance in light of the later controversy 
about the withdrawal of Pakistani troops. It reads as follow; 

―When the commission shall have notified the government of 
India that the tribes men and Pakistani nationals referred to in 
part ii hereof have withdrawn there by terminating the situation 
which was represented by the government of the India has 
having occasioned the presence of India forces in the state and 
further that the Pakistani forces are being withdrawn from the 
state of Jammu and Kashmir the government of India agreed to 
begin to withdraw the bulk of their forces from that state in 
stages to be agreed upon with a permission24‖ 

India accepted this resolution the government of Pakistan also 
accepted with subject to condition that, ―The government of India 
accept the condition lay down part b paragraph 6-15 both 
inclusive of the security council resolution of 21th April 1948, as 
explained by the spencer‘s, for a free and impartial plebiscite to 
decide whether the state of Jammu and Kashmir is to exceed to 
India or Pakistan25. The resolutions of 13th august and 5th January 
1949 together spell out the terms and conditions for the settlement 
of the Kashmir dispute. The immediate positive result was the 
coming into the force of cease fire agreement which came effective 
on 1st January 1949. It is obvious from the foregoing that the 
commission failed in its efforts aimed at demilitarization, the 
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commission proposed the submission of all questions pertaining 
to part ii of the resolution of 13th august 1948 to arbitration. The 
commission proposal was strongly supported by Prime Minister 
Attlee and President Truman it was accepted by Pakistan but 
rejected by India. 

Following the failure of the commission to get its 
arbitration proposal accepted the Security Council asked its 
president of the month, general McNaughton of Canada to 
undertake the task. Mr McNaughton proposed: 

―The reduction of armed forces of both Pakistan and India be 
made in stage so that it does not cost to the fair of the people and 
on either sides of the cease fire line Pakistan accepted these 
proposals and were as India rejected them26.‖ 

Following these developments finally on 14th march 1950 the 
security council adopted a resolution by virtue of which it wound 
up united nation commission for India and Pakistan and its place 
created the office of united nation representative for the purpose 
of de militarization of the state the first person to occupy that 
office was Sir Owen Dixon a judge of Australia high court and 
subsequently the chief justice of Australia. He also made 
strenuous efforts to get two countries to agree to his program of 
de militarization but failed to do so because of India‘s refusal to 
corporate. Sir Owen felt extremely frustrated in his mission and 
eventually resigned. 

6.1 Making of the constitution of India: 

While the Security Council was ceased of the problem, Indian 
constituent assembly was busy for making the constitution for 
India. No one represented Kashmir state in the assembly till May 
1949. On October 17, 1949 article 306-A was taken up for the 
consideration. This article later became Article 370 with the 
posture taken by at home and abroad and more particularly 
before the world body. The constituent assembly for making of 
constitution of India was convened a draft of article 306-A was 
handed over to interim prime minister sheikh Abdullah by Sh. N. 
Gopala Swami Ayyanger the then minister of Railway and 
transport. Sheikh Abdullah placed the said draft before the 
working committee of national conference, who arrived at 
conclusion that the draft is unacceptable. The Sh. N. Gopala 
Swami Ayyanger informed sheikh Abdullah on 15th October 1949 
that ―in no case it is possible to for us to go beyond our new draft and in 
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case even this draft is not acceptable to the drafting committee, then take 
step to insure the postponement of the consideration by the constituent 
assembly of the proposed article 306-A to some other date.‖ 

The DO letter forwarded by Mr. Gopal was responded by sheikh 
with following words, 

―We have arrived in the conclusion that it is not possible for us 
to let the matter rest here. As i am genuinely anxious that no 
unpleasant situation should arise, I would request you to see 
even if now something could be done to rectify the position. In 
case I fail to hear from you from reasonable time I regret to say 
that no course is left open for us to forward our resignation from 
the constituent assembly.27‖ 

The issue of article 306-A was finally taken up for the 
consideration on 17th October, 1949 and some legal issues 
pertaining to Interim arrangement were thoroughly debated in the 
constituent assembly. As a consequence of such developments 
and circumstances article 370 was incorporated in the constitution. 
While the Constitution of India was being made and the United 
Nations had already passed Resolutions, issue arose as to how, 
pending settlement of the State, Dominion of India, could make 
constitutional provisions for the State of Jammu and Kashmir. 
This issue was addressed by the Government of India, in 
communication dated 21.11.1949. It responded in following terms:  

―While the Constitution of India, which, inter alia provides for 
the relations of existing states to the Government of India was 
under consideration, it would have been unfair to the 
Government and the People of the State of Jammu and Kashmir 
to deny them the opportunity of participating in the discussions 
of that Constitution. Such participation was not intended and 
does not, in fact, alter the Government of India‘s determination 
to abide, in the matter of accession, by the freely declared will of 
the people of the Jammu and Kashmir. Should that will be 
against the State continuing to be part of India, if and when it 
comes to express in a constitutional way under conditions to 
peace and impartiality, the representation of the State in the 
Indian Parliament would automatically cease and provisions of 
the Constitution of India that govern the relations of the State of 
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Jammu and Kashmir with the Union of India will also cease to 
operate.28‖ 

In the meantime, Indian delegate Sir Banegal Rau in a statement 
made on 1st march, 1951 assured the council that action by 
Kashmir‘s constituent assembly was not intended; 

―To prejudice the issue before the Security Council29. A few days 
later on 9th march the Indian representative stated his 
government view that though the constituent assembly was free 
to express its opinion on the question of the future of the state ―it 
can take no decision on it‖30 a similar assurance was given by 
pundit Jawaharlal Nehru in the Indian parliament on 28th march 
1951 and in course of press conference on 11th June 1951.31  

Even after the constitutional frame work was debated and arrived 
at, the united nation Security Council (UNSE) continued two deal 
with ―Kashmir issue‖ and from 26.1.1950 when constitution of 
India came into force till 21.12.1971, as many as 13 resolution were 
passed. On 13th April 1951 the council appointed former American 
senator Frank Graham as a new UN representative he submitted 
six courses on demilitarization of the state. The Security Council 
also adopted a resolution on 23rd December 1932 which urgent the 
government of India and Pakistan top enter the negotiation, which 
Graham proposed. The government of Pakistan accepted this 
proposal as expected, India rejected it too.  

6.1.1 Making of constitution of Jammu and Kashmir: 

During the making of the Constitution of India and, having regard 
to indefinite and uncertain position of the State in the matter of 
accession, coupled with ground reality and the Resolutions of 
United Nations, special provision was incorporated in the 
Constitution of India under Article 370. The founding fathers of 
the Indian Constitution, in view of the peculiar position of the 
State accepted the position that the Constitution which was being 
made cannot be made applicable to the State of Jammu and 
Kashmir. But a mechanism can be provided to enable the 
Government of the State to run its affairs till the issues are finally 
decided and settled. Therefore, none of the provisions of the 
Constitution of India dealt with the State of Jammu and Kashmir, 
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except Article 370.Under this provision President was given the 
power to apply provisions of the Constitution of India with 
―exceptions‖ and ―modifications‖ in view of the conditions 
prevailing in the State.(c) After the entire Constitution of India 
was made applicable to all the territories comprised in Union of 
India, the President of India exercising his powers under Article 
370 passed the 1st Constitutional Application Order i.e. ―The 
Constitution (Application to Jammu and Kashmir) Order, 1950‖ 

The prime minister made a statement in the Lok Sabha on 
24th July 1952, which was outcome of the talks which government 
of India had with the leading members of Jammu and Kashmir 
government at the time to define the states relationship with the 
union the statement is referred to as ‗Delhi agreement‘, although 
no formal agreement was as such made. It was followed by the 
constitution (Application of Jammu and Kashmir) order, 1954 it is 
under the same order that the article 35-A came to be incorporated 
in the application for the state. In the Lok Sabha on the Delhi 
agreement Pandit Jawaharlal Nehru said:  

―The question of citizenship arose obviously. Full citizenship 
applies there. But our friends from Kashmir were very 
apprehensive about one or two matters. For a long time, past, in 
the Maharaja's time, there had been laws there preventing any 
outsider, which is, any person from outside Kashmir, from 
acquiring or holding land in Kashmir. If I mention it, in the old 
days the Maharaja was very much afraid of a large number of 
Englishmen coming and settling down there, because the climate 
is delectable, and acquiring property. So, although most of their 
rights were taken away from the Maharaja under the British rule, 
the Maharaja stuck to this that nobody from outside should 
acquire land there. And that continues, the present Government 
of Kashmir is very anxious to preserve that right because they 
are afraid, and I think rightly afraid, that Kashmir would be 
overrun by people whose sole qualification might be the 
possession of too much money and nothing else, who might buy 
up, and get the delectable places. Now they want to vary the old 
Maharaja‘s laws to liberalize it, but nevertheless to have checks 
on the acquisition of lands by persons from outside. However, 
we agree that this should be cleared up. The old state‘s subject‘s 
definition gave certain privileges regarding this acquisition of 
land, the services, and other minor things, I think, State 
scholarships and the rest. So, we agreed and noted this down: 
'The State legislature shall have power to define and regulate the 
rights and privileges of the permanent residents of the State, 
more especially in regard to the acquisition of immovable 
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property, appointments to services and like matters. Till then the 
existing State law should apply.‖32 

7. Article 370 & 35-A of Indian Constitution 

Article 370 and Article 35A were key constitutional provisions 
confirming the special autonomy of J&K and provided safeguards 
from demographic change. According to Article 370 (1)(b)(i) the 
Indian Parliament can only legislate in matters limited to the areas 
specified in the Instrument of Accession and any new laws would 
be subject to the concurrent consent of J&K Constituent Assembly. 
The terms of the Instrument of Accession stipulate three areas 
where the Indian legislature may create laws for J&K. Firstly, 
defense which include naval, military, air force works, 
administration of cantonment areas, arms, firearms, ammunition 
and explosives; secondly, external affairs that cover international 
treaties and agreements with other countries, extradition, 
including the surrender of criminals and accused persons to parts 
outside India, etc.; and  lastly communications, meaning post and 
telegraph, including telephones, wireless, broadcasting, and other 
like forms of communication, federal railways, maritime shipping 
and navigation.11 It is an arrangement comparable to the ‗special 
status‘ enjoyed by Quebec in Canada, by Scotland, Wales and 
Northern Ireland in Britain12 and by Åland Islands with 
Finland.33 Accordingly, Article 35A is contiguous with Article 370 
enacted by the 3rd Presidential Order on 14th May 1954 which 
allowed J&K legislature to define their own ‗permanent residence‘ 
an extension to the similar legal notion of ‗State subjects‘ which 
now stood replaced.14 It made it forbidden for outsiders, except 
for Kashmiris, from permanently settling, buying land, holding 
local government jobs, as well as winning education scholarships 
in the region. 

However, according to renowned Indian jurist A.G. 
Noorani and others, the Indian government over the past 70 years 
has played a part in the systematic covert erosion of J&K‘s 
aforementioned protections with 47 presidential orders that 
extended the Indian constitution over the region without any 
concurrent consent of the State of J&K. This is affirmed by 
Sumantra Bose who describes the 1954 Presidential Order and the 
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ones that followed as ―the end for the Article 370‖ deeming it 
―effectively… dead in letter and in spirit since that time‖. 

7.1.2 Erosion of special status under Article 370: 

The autonomy of the state under article 370 was proclaimed in 
1950 by a constitution order formally issued in the name of 
president of India, only after four years in 1954 the formal order 
was rescinded by the proclamation of another dictum that 
legalized the write of central government to legislate in the state 
on the various issues like; 

A) The Indian Supreme Court was given the authority to be 
the undisputed arbiter in Jammu and Kashmir. 

B) The part third of the Indian constitution which provide 
many fundamental rights to Indian citizens were applied 
to the populance of Jammu and Kashmir as well, but with 
this stipulation. 

When the constituent assembly validated the draft 
constitution in 1956 for the state of Jammu and Kashmir, the 
constituent assembly dissolved itself and sort the organization of 
midterm election at the time the jurisdiction of the election 
commission of India did not extend to Jammu and Kashmir. The 
monopolies of both houses of the assembly by sponsored by New 
Delhi legitimize a full-scale intervention of the central 
government, allowing the incorporation of Non-Kashmiri official 
in important, administrative positions. In December 1964 union of 
India declared the two-high statue of the Indian constitution 
would be in acted in Jammu and Kashmir: Articles 356 and 357. 
These articles enable the center government to dismiss any elected 
government if it perceived a dismantling of the law and order 
missionary. Moreover, the extension of direct election to the 
Parliament (1966), extension of Article 249 (Power of Parliament to 
legislate on State subject in national interest), Article 312 (All India 
Services e.g. IAS, IPS) included by union are directly destroying 
the special status provision under Article 370. 

The 6th amendment in Jammu and Kashmir constitution 
not only changes the nomenclature but the eligibility, mode and 
method of appointment of head of state. The constitution of 
Jammu and Kashmir (6th amendment) at 1965 amended the state 
constitution and replaced ‗Sadri-Reysat‘ by governor which was 
complete violation of the basic structure of the Jammu and 
Kashmir constitution. Similarly, many other orders were passed 
which eroded the special status of state. The presidential orders 
made after the dissolution of state constituent assembly except 
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1986 order extending article 249 (Article 249 deals with the power 
of the parliament to legislate with respect to a matter in the state 
list in national interest) except a 1986 order extending Article 249, 
and the present 2019 order — can be seen as the first level of 
dilution. This is so because for all these orders, while the 
concurrence of an elected State government was obtained, the 
State Constituent Assembly did not exist and, therefore, could not 
give its ratification.  

When J&K was under Governor‘s rule as per Section 92 of 
the J&K Constitution, in absence of an elected council of ministers, 
the Governor could not have validly given the requisite 
concurrence to the presidential order. Even if the Governor acting 
without a popularly elected government can be considered as a 
―state government‖ for the purposes of concurrence, the Governor 
must at least have had some nexus with the State and some 
independence from the Centre. However, this is not the case in 
practice, since the Governor is not only an unelected nominee of 
the Central Government but also holds office during the latter‘s 
pleasure. Not surprisingly, the 1986 order was challenged in the 
J&K High Court; it is still pending. The Government of India is 
leaving no stone unturned to make the Special status of Jammu & 
Kashmir hallow, there are other numerous instances by which the 
Union of India have gone for modification or amendment to the 
extent of defeating the basic structure of J&K constitution. The 
amendment/modifications in Reservation Rules, SARFESI Act, 
Inclusion of General sales Tax (GST), Powers to National 
Investigating agency (NIA) and many other acts have violated the 
basic structure of State Constitution. 

7.1.3 Revocation of Articles 370 and 35A 

 The legal mechanisms employed for abrogation of Articles 370 
and 35A were through the sub-provision contained in Article 370 
(3) which, as mentioned previously, required concurrent consent 
by the State‘s Constituent Assembly and Presidential Order from 
the central government for it to cease being operational. However, 
the State‘s Constituent Assembly stood dissolved in 1957 and 
before that date it never recommended abolition of the provision 
or its amendment. Despite this, it was still made possible through 
Presidential Order C.O.272. How the Indian government achieved 
this is noteworthy. They interpreted ‗J&K Constituent Assembly‘ 
to mean ‗J&K Legislative Assembly‘, however the Legislative 
Assembly itself was dissolved in 2018 and no consent was 
obtained. Alternatively, J&K was under governor‘s rule appointed 
by the Indian government to act as substitute for the dissolved 
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assembly. Within this framework, the upper chamber of the 
Indian Parliament passed a resolution ‗recommending‘ to use the 
power in Article 370(3) to revoke Article 370 in its entirety. The 
resolution progressed to the lower chamber on 6th August 
followed by Presidential Order 273 which applied to the entire 
Indian constitution without any modifications or exemptions to 
Jammu & Kashmir. Subsequently, the Indian parliament passed 
the Jammu & Kashmir Reorganization Bill of 2019 which 
abolished the State of Jammu & Kashmir, further dividing the 
region into two ‗union territories‘ of Ladakh and Jammu & 
Kashmir.34 Since Article 35A emanates from Article 370 it also got 
revoked pursuant to the Jammu & Kashmir Reorganization Bill 

7.1.4 Contempt of Indian Constitution and Judicial Precedents 

 The mechanisms employed have been criticized as unilateral 
annexation and in contravention of Article 3 of the Indian 
constitution which requires bills changing the name or area of any 
state in reference to the said state‘s consent35 This is an open 
contempt of India‘s own constitution and has been confirmed as 
such by the Indian Congress Party as ‗ultra vires‘ and against 
constitutional procedure.36 This has been confirmed by the 
lawyers of the Indian Bar Association and petitions have been 
filed before the Supreme Court of India which challenge that this 
issue as to whether the president of India can make a new Article, 
so far as the State of J&K is concerned, a principal has already 
been established by the court in various decisions that the 
president cannot amend any provision in the application order 
and the word ‗modification‘ has to be given, in the constitutional 
context, a wide interpretation.37 There are at least five Indian 
Supreme Court judgments that point towards the finality and 
permanence of Article 370 and accordingly Article 35A namely, 
Prem Nath Kaul v. J&K (1959)38 , Sampat Prakash v. J&K (1968)39 , 
Mohd. Maqbool Damnoo v. J&K (1972)40 , SBI v. Santosh Gupta 
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(2016)41 and Dr. Charu Wali Khanna v. UOI.42 A Kashmiri lawyer 
says Kashmir‘s transformation into a Union Territory reflected: 

―a political holocaust inflicted on the people. It is the day of 
political betrayal and beginning of an era where violence as an 
argument will have justification and takers, which is very 
unfortunate.‖43 

Hence, by repealing the special protections provided by Articles 
35A and 370, India has clearly signaled its intention to abandon its 
decade‘s long commitment to the Kashmiri people and defy the 
law and procedure laid down by their own constitution and case 
law as well as their international commitments via UNSC 
Resolutions on Kashmir. 

Conclusion  

The Kashmiris in J&K have been struggling for the right of self-
determination since the partition of British India and have been 
denied such right till date. Firstly, the Maharaja did not take 
Kashmiris‘ will into consideration when accession was signed to 
India. This has been recognized by the UNSC Resolution 47. 
Secondly, even if the Maharaja did accede, the accession was 
conditional upon the will of the peoples of Kashmir. Thirdly, 
when the Indian government proposed convening the J&K 
Constituent Assembly, the UNSC declared the elections as not 
reflective of the exercise of the right of self-determination in 
Resolutions 97 and 122. Despite this, the elections, which were 
reported to be rigged, created an avenue for negotiations of the 
Kashmiri peoples with the Indian government based on the 
conditions set out in the Instrument of Accession, Delhi 
Agreement 1957 and Hereditary State Subjects definition 1927 
which gave birth to the so-called ‗temporary provision‘ within the 
Indian constitution under Article 370 which crystalized the special 
autonomous status of the region. Moreover, Article 35A, which 
emanates from Article 370, provided an additional unequivocal 
protection from demographic change. However, on 5th August 
2019, the Indian government revoked Articles 370 and 35A 
without any recourse to the Kashmiri people making material 
breach of the Instrument of Accession, the negotiations conducted 
in the Delhi Agreement, the J&K Constituent Assembly, the UNSC 

                                                           
41 Hannah Ellis-Petersen, ―India strips Kashmir of special status 

and divides it in two,‖ The Guardian, October 31, 2019. 

 
 
 



 Islam. L. Rev. [Vol. 5: 1 & 2, Spring/Summer, 2021]                                                                              46 

Resolutions as well as their own constitution and judicial 
precedents. The Indian government‘s siege of the region can be 
classified as a military occupation by the Indian occupying forces 
via unilateral annexation which stand in violation of International 
Humanitarian Law in armed conflict. Firstly, India fulfils the 
definition of occupation under Article 42 of The Hague 
Regulations 1907. Secondly, India stands in violation of the 
fundamental rights of civilians under The Hague Regulations and 
Geneva Convention IV Articles 47-48, Additional Protocol 1, 
Article 75 because of the infliction of serious abuses of human 
rights – torture, murder and detentions are all violations of 
fundamental rights of international law, amounting to crimes 
against humanity. Thirdly, India stands liable for committing the 
crime of aggression via unilateral annexation in contravention of 
Article 8 bis2 (b) of the Rome Statute. Fourthly, India has violated 
all four Geneva Conventions. The twin human rights covenants of 
ICCPR and ICESCR also showcase the human rights abuses 
perpetuated by the Indian occupying forces in terms of 
curtailment of religious rights, economic development, freedom of 
communications via the internet and telephone lines, journalism, 
education, freedom of movement, along with the imposition of 
curfews, infliction of torture and arbitrary detentions. In addition, 
India‘s denial of the right of self-determination is against both the 
colonial understanding of the right and the post-colonial 
interpretation which places India Kashmir‘s Statehood Abrogated 
in violation of peremptory norm which also has an erga omnes 
nature.  

************* 
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Abstract 

Polygamy continues to be the most contentious and unsettled 
issue throughout the contemporary Muslim world. In all the 
Muslim countries including Pakistan protests were made. The 
reason behind women going against polygamy is that they 
don’t feel protected under polygamous marriages. Polygamous 
wives are deprived of their due rights and their husbands are 
negligent in supporting them emotionally and financially. No 
academic study has been conducted in Pakistan on the 
circumstances faced by polygamous wives. Great work has 
been done on the advantages and disadvantages of Polygamy 
but no one has touched the topic of effects of Polygamy on 
mistreated wives. Through this study, the researchers want to 
provide awareness to the legal authorities, common people and 
specifically the women who are directly affected by this 
misunderstood law of Polygamy. A detailed study, therefore, 
required to be done on the subject. The research study relates 
to the legal and social sciences therefore methods of research 
used in social sciences will be applied. Cases brought before the 
courts in Peshawar (2010-2015) will be looked into for 
examining the troubles faced by polygamous wives and the 
security provided to them. 

Key Words: Polygamy, Muslim Family Laws Ordinance, Council of 
Islamic Ideology, District Courts  

1. Background of Muslim Family Laws Ordinance 

The story of the origin of the Muslim Family Laws Ordinance 
started in the United States shortly after emergence of Pakistan in 
1947. Pakistan‟s elegant and magnetic representative to the United 
Nations, Mohammad Ali Bogra, lost his heart to Aliya Saadi, his 
social secretary. The smitten Bogra got married, as he knew that 
multiple marriages were not an issue as now the Islamic Republic 
of Pakistan existed. He suggested in an interview to an American 
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newspaper, that polygamy was a solution to the Western practice 
of divorce.1 

Prime Minister Bogra got married on April 2, 1955, 
without obtaining consent of his first wife. The angry first Mrs. 
Bogra didn‟t kept quiet. She associated with the wives of 
Pakistan‟s influential dignitaries, who were learned and highly 
linked ladies and did token acts for authorization and 
empowerment for Pakistan‟s under privileged women.2 
Collectively, the women build up a political assault, by staying 
away from official gatherings attended by the new Mrs. Bogra and 
by launching campaign for legislation that would outlaw 
polygamy. The ban failed, but soon Bogra was no longer prime 
minister. 3General Ayub Khan, a military man took the control 
through imposition of military ruling. His daughter Naseem was 
also a part of the campaign and the first thing which the general 
did was to pass the Muslim Family Laws Ordinance of 1961. 
Democracy failed but women had won, at least to some extent.4 
According to the new legislation, polygamy was not banned but 
written authorization of the senior wife was made mandatory, 
minimum age of 18 was made compulsory for marriage, and gave 
stipulations under which both men and women could file petition 
for divorce. Although several elucidation permits of the Holy 
Quran Polygamy stayed lawful in Pakistan, even though some 
interpretation of the Holy Quran allow expository space for a ban. 
Years have passed, but no more steps have been taken to ban 
polygamy. 5 

2. Laws in Pakistan 

According to the laws in Pakistan, a man is allowed to contract 
subsequent marriage only after attaining the approval of his first 
wife. Pakistani and Islamic laws subsists to dispirit this practice 
by imposition of strict limitations on polygamy; but, the custom of 
polygamy is still widespread, especially in rural areas.6 
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Government of Pakistan constituted the Commission on Marriage 
and Family laws for complying with the issue of polygamy, 
divorce and other related matters. Its objective was to propose 
reforms in the family laws of Pakistan.7 The Report of the 
commission pointed out that the verse relating to polygamy was 
revealed for giving protection to orphan girls and widows who 
were likely to be subjugated. For that reason, Quran allowed 
Muslims to marry more than one wife. But restriction was 
imposed on this concession by revelation of one more verse which 
declared that Polygamy will only be acceptable if the husband 
could do impartiality among all his wives. But it has been noticed 
that men who have indulged themselves in Polygamy have 
overlooked the main cause behind the permission given as well as 
the provision attached. Hence it is the most important 
responsibility of the state to make available such a procedure 
which can curb such men who shape laws according to their own 
benefit.8  

The Commission on Marriage and Family Laws in 1955 
composed a Report for the protection of the woman rights. 
9Commission was headed by Justice Abdur Rasheed. It consisted 
of seven members, of which three were women and four were 
men. The Commission agreed upon the theory that Family Laws 
had to be modernized and gave suggestions for modifications in 
law. After 1956, the civilian governments kept away from making 
legislations on the Report, but General Ayub Khan in 1961 made 
some of the recommendations of the Report into law through an 
Ordinance. Afterwards a resolution was submitted against the 
Muslim Family Law Ordinance in the National Assembly but was 
not approved. The Ordinance was never accepted by the Ulema 
and was declared as against Islam. It was left as an 
uncompensated law by the elected parliament of 1970. 

The MFLO, 1961 in section 6 also incorporated several 
restricted modifications in the law linking to polygamy, by 
introducing the condition that the husband must present an 
application and submit fees to the local Union Council for 
obtaining prior written consent for marrying subsequent wife or 
wives.10 Reasons for the marriage should be stated in the 
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application, and it should also be mentioned whether the 
applicant has taken the permission of the existing wife or wives. 
The chairman of the Union Council builds with the 
representatives of existing wife or wives and the applicant an 
Arbitration Council for determining the need of the proposed 
marriage.11 If the husband contracts polygamous marriage 
without prior consent of wife or wives then he must pay the 
whole dower to the existing wife or wives without any delay, a 
fine of Rs.5000/- is also imposed and he may also be imprisoned 
for one year as a penalty. 12Any polygamous marriage cannot be 
registered under the MFLO without the approval of Union 
Council. However, his subsequent marriage remains lawful even 
if he has not obtained consent of his existing wife or the Union 
Council. Moreover, the complexity in enforcing resort to the 
application procedure to the Union Council, put together with the 
unwillingness of judiciary to enforce the penalties enclosed in the 
MFLO (as apparent from the case law), is likely to hamper the 
effectiveness of the reform provisions. This might be the reason 
why some observers portray the provisions requiring the 
authorization of the Arbitration Council as a simple formality. 

The limitations put on polygamy by prerequisite of 
application to the local Union Council for consent of existing 
wife/wives, combined with the penal sanctions for contracting a 
polygamous marriage without former permission; husband‟s 
contracting polygamous marriage in infringement of legal 
provisions is an ample ground for first wife to obtain decree of 
dissolution of marriage.13 Article 9(1) of the MFLO lays down that 
if a husband is unsuccessful in fulfilling the needs of his wife 
sufficiently, or if the husband has multiple wives and he fails to 
keep them justifiably, the wife may seek any legal remedy and she 
may also make an application to the Chairman who shall compose 
an Arbitration Council to resolve the issue, and the Arbitration 
Council may also direct the husband to pay maintenance to the 
wife. 14       
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3. Laws Proposed by Council of Islamic Ideology of 

Pakistan  

According to Mr. Sheerani, laws on marriage should be abolished 
which are opposed to the Sharia in his vision. He urged that 
Clause (f) of Section 2 of the Dissolution of Muslim Marriage Act 
1939 which permits a wife to sue her husband for divorce i.e. “If 
he has multiple wives, does not take care of her equitably 
according to the directives of the Holy Quran” should be 
annulled.15 He declared that a subsequent marriage is not a 
justifiable ground for a woman to file divorce. He affirmed that 
Islam has given right to men to keep multiple wives and asked the 
government to modify the laws where a husband is required to 
seek permission from the existing wives. 16 

The law relating to Polygamy is contained in section 6 of 
MFLO which requires the husband to seek the written approval of 
the local government authorities. According to Rule 14 of the 
MFLO, a polygamous marriage must be “just and necessary” 
which may be determined on the grounds such as barrenness of 
the existing wife, her mental illness, her disability, her incapability 
to have sexual relations, or her denial to reside with her husband 
followed by a decree for restitution of conjugal rights against her. 
According to section 6(5) of the MFLO if the husband fails to 
adopt the required procedure, he will be liable to make the 
immediate payment of the entire dower whether deferred or 
prompt to the existing wife/wives and he can also be imprisoned 
up to 1 year or fine. Thus these are the procedural mechanism 
which subsists to check exploitation of the right to polygamy 
which is permitted under Islam. It must be taken into 
consideration that there are several countries which have 
amended the laws of Sharia in order to meet up the requirements 
of the present age and how can one go against any other 
interpretation except the literal one of the Holy Quran when 
Quran has itself validated Ijma and Ijtihad. Ijtihad on such matters 
in conformity with the era, fair dealing and utility of the situation 
is significantly encouraged in our religion.   

Polygamy is prohibited in several Muslim countries, such 
as Tajikistan, Tunisia, Lebanon, Turkey, Uzbekistan and Kyrgyz 
Republic. In Indonesia, Malaysia, Singapore, Philippines, 
Bangladesh and Pakistan, polygamy is allowed but is 
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conditional.17 Hence the submissions which are made by Mr. 
Sheerani appear unneeded in the contemporary world, even 
inside the community of Muslim states itself. Though opposition 
in banning polygamy is extensive, but it must be regulated fully to 
put a stop to exploitation of this stipulation which is available 
only by way of an exception. This verse in which the law relating 
to polygamy is embodied was revealed during the battle of Uhud. 
18A large number of men were killed which raised the worry for 
widows and orphans. 19This point should be taken into 
consideration that “justly” should not be understood in terms of 
monetary aspects only but in all the aspects relating to marriage. 
The elder wife must believe the second marriage of her husband 
just. The stress is that “only one” is better so that that you do not 
incline towards injustice. There is an example of a woman namely 
Jamila who, approached the Holy Prophet (PBUH) and without 
any trouble got the first khula in Islam on the ground basis of her 
discontentment with her husband‟s appearance. If Islam has given 
such ample rights to women which includes permitting them 
divorce their husbands on such basis, it is worthwhile to say they 
also have the right of not allowing their husbands not to contract 
subsequent marriages in order to safeguard the sanctity of their 
marriage. 

Numerous studies have revealed that polygamous 
marriages cause grave mental issues in women arising from 
worry, strain, envy and uncertainty. 20It is frequently argued that 
opting for marriage is better than keeping extra marital relations, 
but lust only cannot be recognized as a legitimate ground for 
subsequent marriage by putting the rights of the elder wife and 
children at stake. Islam has laid huge significance on integrity and 
harmony of family relations; therefore, it is rationally imprudent 
to accept this argument.21  If we look into all the references 
gathered from Quran and Hadith, the argument of Maulana 
Sheerani hold no significance. It is undeniable fact that khula is a 
legitimate yet unwanted act, but in such situations when a woman 
is being deprived of her rights in a marriage then this option can 
be availed. Law makers should play a vital role in controlling 
polygamy rather restricting the rights of an individual who is 
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already disadvantaged.22 All traditional Muslim law schools have 
the same opinion that a Muslim man requires no authorization to 
contract subsequent marriage up to the limit of four. He is not 
required to present himself to inspection by any organization in 
advance for obtaining permission for a subsequent marriage. 
Though, section 6 of the MFLO attempts to curb this right. A man 
wishing to conduct multiple marriages is required to present an 
application to the chairman of the Union Council mentioning the 
grounds for the proposed marriage as well as whether he has 
obtained the permission of the existing wives. If the Council 
considers the proposed marriage just and necessary, then it may 
give permission.   

The Council has full authority to make the decision 
whether the proposed marriage is necessary or not. It looks into 
such circumstances such as infertility, physical unfitness for 
conjugal relations, willful avoidance of a decree for restitution of 
conjugal rights, or mental illness of an existing wife. Section 6 of 
the MFLO clearly states that no man shall contract subsequent 
marriage without obtaining the authorization of the Arbitration 
Council. Though, it does not explicitly states that a marriage 
during the continuation of an existing marriage, without the 
authorization of the council is illegal. The subsequent marriage 
remains valid though it is contracted in contravention of section 6 
of the MFLO; this fact makes the authorized law less effective. 
Regardless of considerable move towards confining polygamy, 
sanctions put are minute and have not been an effectual 
prevention.  

 A number of people are indulged in polygamy without 
any official authorization. Arranged marriages are responsible for 
polygamy to a certain extent.23 Under the customs and traditions 
of the family young boys are forced to marry girl cousins with the 
motive to keep the property within the family. 24 Such marriages 
fail when the boy reach manhood. He, afterwards, marries a 
second wife. In some cases, when men get wealth they look for 
younger wives. Hence, the image once again is that the boys often 
have two wives, first one is the traditional wife which is selected 
by his parents and the second one is the sociable one, which he 
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chooses himself. Particularly, wealthy people opt for polygamy 
and justify it by the first wife‟s infertility or in order to have a 
love-match”. In the latter case, a second marriage is a mechanism 
to keep away from charges of adultery. The fundamentalists in the 
country assert that section 6 of MFLO must be omitted in its 
present form as it is against the spirit of the Holy Quran and 
Sunnah. No matter what the authorized law commands, the 
observance of polygamy is accepted and only a small number of 
voices are elevated against it. Thus, polygamy “continues to be a 
vaguely viewed reality of life.25  

4. Landmark Ruling against Polygamy  

Shahzad Saqib was an already married man who decided to 
contract a subsequent marriage. But he felt no need of obtaining 
consent from his first wife Ayesha Bibi. When she came to know 
about her husband‟s second marriage she approached the court. 
Her lawyers made convincing arguments saying that MFLO states 
that permission from the first wife for contracting subsequent 
marriage is necessary. Saqib, argued that Islam has given him the 
permission to keep four wives and no such requirement has been 
made essential by the sharia.26 According to the judgment of the 
court he was found guilty for violating the provisions of MFLO 
which states that a man wishing to re- marry must submit an 
application to the Chairman of the Arbitration Council. If 
chairman is not available, then he can submit the application to 
the Council.  He was wrong. As the verdict showed, the Family 
Laws Ordinance requires that any man seeking permission to 
marry a second time must submit a written application to the 
chairman of the Arbitration Council. If the required criterion is not 
met, then the law levies fine and such man can also be put behind 
bars. The known consequences of polygamy faced by women and 
children invite interference by the judiciary.   

A small number of judges in Pakistan have implemented 
this law. Some are convinced with the principle that as the 
permission of keeping four wives has been given by the Quran, 
conditions relating to the union hold no weight. This issue came 
up before the Supreme Court recently. In that case the judges have 
rightly pointed out that permission of polygamy should not be 
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merely taken as an authority given to men but should be 
recognized as an inspiration of maintaining justice among the 
wives. The implementation of polygamy laws will prove to be a 
praiseworthy step in promotion of family laws in Pakistan and 
will also become an example for other Muslim countries to 
follow.27 The enforcement of the penal laws of the Family Law 
Ordinance must be appreciated. Such like steps are promising 
towards the safeguard of women rights under Pakistani law.28 
This landmark verdict of the judiciary in the case of Shahzad 
Saqib, who violated the provisions of law, will be a deterrent tale 
for such likeminded men. The fright of prison will definitely stop 
what conscience has been incapable to. 29 

5. Prevalence of Polygamy in Pakistan 

 No statistics are available on the prevalence of polygamy in 
Pakistan. Polygamy is not extensively widespread. Although 
Polygamy is recognized component of religious tradition, yet it is 
not acceptable and the second wife is not usually honored by the 
family. 30Polygamy is disliked by the people in general, socially as 
well as culturally, though it is practiced in some parts of Pakistani 
society. 31 It is more prevalent among feudalists and rich land 
holders who can easily manage to pay for maintaining multiple 
wives and many children.  It exists among the urban elite as well. 
Economic restraints and social confrontation is faced by urban 
middle class men for contracting subsequent marriages.32 In such 
classes the number of polygamous marriages is very minimal. The 
lower class, either urban or rural faces financial problems for 
marrying for the second time. Often women endeavor to get a 
high amount of dower, a marriage gift which wife receives from 
the husband in order to hold back a man from marrying for the 
second time. A marriage that is conducted without the approval 
of the Arbitration Council is not illegal, but it cannot be officially 
registered, meaning thereby that no judicial relief would be 
granted if any objection arises from such a marriage.33 Non-
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registration of a marriage does not invalidate the marriage nor is 
illegal according to the provisions of the official law. 34 

The MFLO does not particularly states that a marriage 
during the continuation of subsisting marriage, without obtaining 
the approval of the council is invalid, void or voidable. The fact 
that marriages contracted in infringement of section 6 of the 
MFLO continues to be legal turns the authorized law less effectual 
against illogical and unfair polygamy. 35 Arbitration Councils hold 
no importance and are not approached before contracting 
subsequent marriages. According to the MFLO a man is required 
to bring in notice of the Chairman of his local government about 
his intent of marrying for the second time, who subsequently 
forms a committee to determine the reason behind the intent of 
the subsequent marriage and then grant permission. The laws 
regarding the approval of the Arbitration Council are nothing 
more than a formality. 36 In view of the fact that private life in 
society is usually harmonized in accordance with the Islamic 
injunctions, lack of acceptability of the laws of the Muslim Family 
Laws Ordinance, 1961, has created such a situation where this law 
is still awaiting endorsement among the public and is time and 
again avoided than followed.37 The judiciary is hesitant to impose 
the punishments embodied in the MFLO. Sanctions placed are 
minute and have failed to prove as an effective deterrent.38 
Majority of the citizens are ignorant of the law, and the law is not 
being put into action as the cases on record are very few in 
number. Legally speaking, both of the wives enjoy similar rights 
for instance both of them get an equal share in the inheritance. But 
when a husband takes another wife in marriage, the senior wife 
may be dishonored, distressed, or acquire less attention of the 
husband. 39 
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Practically, a wife cannot prevent her husband from 
contracting a second marriage. A wife may refuse to give her 
consent regarding second marriage, and can seek support from 
the court. 40However, this way she can only get back her dower 
and right to seek divorce, but she in no way can stop her husband 
to re-marry. A very small number of women approach the court 
practically and seek help from the law. Senior wives seldom are in 
position to refuse second wives due to the culture and financial 
dependence. The husband may become violent to her if a senior 
wife refuses to accept a second wife. He may also take away her 
possessions and keep her children away from her in order to 
obtain her consent for second marriage.   

The provision in MFLO which states that elder wife‟s 
permission must be obtained is contrary to Islamic laws. 
According to the Muslim law, a man is not bound to take consent 
of his existing wife for subsequent marriage. Religious leaders in 
Pakistan have rejected this provision of MFLO in an outright 
manner. In the Sharia law, first wife has no right of stopping her 
husband from contracting second marriage.41  It is fair to conclude 
that the MFLO 1961 is no longer sustainable as the leading law 
even though it has not been abolished or abrogated.42 A man 
becomes suspicious in the judgment of society if he talks about 
polygamy. Usually people consider polygamy as a sin; still it is 
legalized by the law of Pakistan. Stopping someone from having 
multiple wives is considered to be a breach of men‟s rights. Fair 
treatment of all the wives is an essential condition for a man who 
wishes to marry multiple wives. But unluckily, Pakistani men lack 
the quality of observing equality among wives, due to this reason 
the ratio of polygamy in our society is low.43 

6. Unprotected Polygamous Wives 

Monogamous wives are not protected completely as men often 
take pleasure in extramarital relationships with no binding 
economic consequences; therefore, he can „play around‟ exclusive 
of any accountability for his sexual conduct. A man having 
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mistresses and illegitimate offspring is left blameless in a lot of 
countries. Polygamy, on the other hand, means protection for 
women united to one man, with a legitimate child in her arms and 
surrounded with respect, contrary to being seduced and then cast 
out into the streets perhaps with illegitimate children outside the 
rule of law.44 Polygamy is prevalent in places where farming is 
major craft. Polygamy is practiced to strengthen social and 
financial stability of family. Hence, some societies are proud of 
polygamy and growing number of offspring to ensure their social 
and financial status. Additionally, some societies and considered 
polygamy as reproductive policy by men to increase their 
children. 

Polygamy is mainly popular in the rural areas and is 
taking place in little educated people. Particularly in the 
developing nations and rural regions men are the heads in a 
family.45 Men are free to take decisions at any time to marry one, 
two, three or four wives. Permission to marry multiple wives 
shows that males have the ability in bearing responsibility.46 The 
major issue faced by wives is that men will always love new wife. 
Senior wives suffer pains and distress as their husband has 
mistreated them because of his marriage to a new wife. Polygamy 
results from various factors including cultural, social, economic, 
emotional and psychological factors.47 Keeping in view the 
cultural characteristic of polygamy, it is said that polygamy is 
natural and necessary because women are larger in number as 
compared to men, thus polygamy should be eternal. On the 
contrary, modern women reject polygamy and demand its 
elimination being an old custom. In the Middle East countries, 
polygamy is marked with envy and rivalry among co-wives.48 
According to several studies envy among wives may rise to 
different levels even they reach up to causing physical hurt by 
women and suicide attempts among the women. 49Most of the 
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families live in congested conditions which worsen conflicts and 
tension between co-wives.  

The major drawback of polygamy is the poor educational 
achievement of kids plus psychological troubles of husbands. 
Various researches suggest that there is a close connection 
between polygamy and emotional troubles among kids and wives 
living in such set ups.  The first wife suffers psychologically and 
therefore they are at risk to visit mental health centers. Affected 
ratio of drop in school among children, increased addiction of 
alcohol, juvenile felony as well as low sense of worth has also 
been reported as the causes of polygamy. It was specified that 
polygamous wives, have more problems than other type of wives 
who are living in monogamy in terms of matrimonial troubles. 
Additionally, polygamous women are not very much contented 
with their life as they undergo pains, sufferings from co-wives. 
Although a wife in order to seek her husband‟s attention may 
prepare what she owns to her husband, but the husband may not 
necessarily be glad about efforts of his wife. 

Besides, polygamy leaves negative effects on mental 
healthiness of youngsters and teenagers. It is established that 
family structure mainly effects mental fitness of the kids; so the 
children will be more violent, troubled in communication and 
adjustment problems. Children also suffer from bad health due to 
poor nutrition and little attention and care with children. 
Furthermore, family clash is very common in polygamous 
families. It is found that polygamous women suffer huge 
problems and misery in their life. They experience low sense of 
worth, fear, nervousness, gloominess and aggression than 
monogamous wives. All such factors have negative influences on 
children. Kids may have psychological issues, social difficulties 
and poor educational level. Moreover, child-parent connection 
may be poor and ineffective in polygamous families. Polygamy 
causes rivalry and imbalanced division of the chores in household 
among co-wives. Furthermore, polygamy builds bitterness among 
the children and co-wives.50   

7. Effects of Polygamy 

There are numerous harmful effects that come from polygamous 
marriages including depressed co-wives against each other. 
Physical, psychological, and sexual abuse are often seen in 
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polygamous marriages.51 The co-wives compete with each other 
for the sake of seeking attention of their husband and they often 
feel envious when they see their husband with the other wives.52 

7.1. Physical, Sexual, and Emotional Abuse  

 Abuse appears in various forms in a polygamous marriage. Often 
times, it is used as a tool of controlling the wives. Physical, 
psychological, or abuse of religion may be used by husband for 
controlling their wives. According to a study, in most of the cases 
where ruthless abuse cropped up in polygamous marriages, the 
women time and again entered into it reluctantly. Several 
husbands opted to keep subsequent marriages undisclosed to the 
older wives. Even if wives come to know about the additional 
wife, such addition cause considerable strain as it signifies a 
change in family unit and financial composition.53 

 In Islam, men are allowed to marry four wives provided he treats 
them with equity. Many polygamous wives have declared that it 
is the unfairness within their marriage that causes abuse and not 
polygamy itself. Envy and ambiguity are seen in the lives of such 
women. Time and again, wives feel jealousy toward the other co- 
wives when the husband is with them. And when the husband 
comes to her, she is not able to be with him sexually because she is 
thinking of the time when he was with the other wife and not with 
her. This can result into sexual abuse to the wife because the 
husband may coerce or compel her into it. 54 

7.2. Mental Health Issues 

Islam permits women to work outside the home subject to the 
permission from her husband. Most of the women are not 
interested in doing jobs outside which creates serious financial 
issues as their husband has to distribute his finances among all. 
55Multiple wives, mistreatment, and financial issues create 
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54 Ibid. 
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psychological problems polygamous wives.56 Senior wives are 
usually considered as old wives whereas junior wives are viewed 
as young wives. Self-respect also gets lesser because senior wives 
consider the addition of a new wife as their failure as they were 
not capable to perform their duties of being a wife.   

7.3. Religious Abuse, Or Exploitation of Religion  

Women in Islam enjoy many rights that are granted to them by 
the Quran. Marriage is a social contract to which both the groom 
and bride agree to, but if any of the parties is not willing to 
continue due to any reason then divorce is allowed. Any party can 
seek divorce if the other party had become offensive and 
negligent.57 Even in the matters of inheritance and property, a 
Muslim woman is not bound to share her income or inheritance 
with anyone. Lastly, according to the Islamic belief, Allah is the 
only master to women and if their husbands do not symbolize 
Allah then the marital bond is broken down.58 

In spite of the rights and impartiality granted to women in 
the Islamic belief, religion can also sometimes turn into a form of 
abuse when the explanation and interpretation is used to 
manipulate women.59 This is not only seen in Islam but other 
religions as well. According to a study husbands quote to their 
wives a verse according to which eternal life is promised to wife if 
she accepts her husband‟s second marriage. The wife was initially 
unwilling to accept her husband‟s second marriage unless and 
until her husband pressurized her to accept it by showing that 
Allah admire women who accepts her husband‟s remarriage. 
Often time‟s cruel and abusive husbands, manipulate religious 
content for controlling their wives in order to make them accept 
the polygamous marriage.60 

7.4. Islamic Women's Spirituality 

Irrespective of the religious belief, ill-treatment of women is 
common in almost all polygamous marriages. This mistreatment 
and disturbance of marital violence causes women to question 
their purpose of life, security and spirituality. Spirituality has 
always been to be both a source of strength and weakness among 

                                                           
56 Ibid. 
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abused Muslim women. Spirituality was a source of hope for most 
of the women, which made them cope with unfavorable 
circumstances. 

8. Cases from Judicial Courts, Peshawar   

8.1. Mst Irum Shaheen vs Israr Ahmed (Date of Institution: 02-04-

2015), Status: Pending  

FACTS OF THE CASE.—The Plaintiff filed a suit for the 
dissolution of marriage, payment of dower and maintenance. She 
has also filed a complaint under Section 6 of the Muslim Family 
Law Ordinance, 1961. The plaintiff got married to the defendant in 
July, 2010. 7 tola gold was fixed as deferred dower. The plaintiff 
also received dowry articles from her parents. Soon after the 
marriage, the attitude of the defendant turned brutal, and he 
started abusing the plaintiff on petty issues. After a month of the 
marriage, defendant took plaintiff to her mother‟s house and left 
her over there, and flew to Dubai after 10 days. Since then the all 
the expenditures of the plaintiff are borne by her parents. After 
the passage of some time, it came to the knowledge of the plaintiff 
that defendant contracted second marriage with a woman namely 
Mst Ismi Bibi without her permission. The defendant on the other 
side has turned down her plea by stating in the written statement 
that he asked the plaintiff time and again to re-join him but the 
plaintiff did not agree. Moreover, he asserted that the plaintiff has 
granted him permission for second marriage and refused to go 
back to his home. After recording of the evidence the marriage 
was dissolved on the basis of Khula.    

 DECISION.—An application was filed by the respondent for the 
rejection of complaint. The Respondent stated that Family Court 
has got no jurisdiction to entertain the application, in fact, only 
magistrate can take cognizance. According to section 20 of Family 
Courts Act, 1964, the court can exercise the power of Judicial 
Magistrate and has got jurisdiction while rest of the controversies 
will be resolved after recording pro and contra evidence of the 
parties.  

ANALYSIS.—The suit is still pending before the Family Court. 
No precise system is available for the ascertainment of the fact 
whether the consent was acquired or not. 
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8.2.  Shumaila Hashmat v. Malik Shah Fahad (Date of 

Institution: 18-10-2015), Status: Pending 

FACTS OF THE CASE.—The plaintiff has filed a suit for 
dissolution of marriage as the husband has failed to provide for 
the maintenance and dower. He has also re-married without her 
prior approval. The plaintiff got married to the defendant on 14-
11-2012, Rs 10 lacs and 25 tola gold were fixed her dower. 
Additionally, a house measuring 5 marlas was also transferred to 
her name. Jewellery which was given to the plaintiff in marriage 
was taken away from her on the fourth day after marriage. The 
attitude of the defendant and his mother got cruel day by day 
with the plaintiff. The defendant told her that the plaintiff holds 
no place in his heart and asked her time and again to leave his 
house. He also told plaintiff that he will only divorce her on the 
condition if she returns the House measuring 5 marla to the 
defendant. But the plaintiff did not agree. After a few months, the 
defendant went to Dubai without providing maintenance to the 
plaintiff. She was turned out of the house by the mother of the 
defendant. She also came to know through some sources that the 
defendant has contracted second marriage from Chitral. The 
defendant has denied all these allegations in his written statement 
except the charge of second marriage. He has claimed that prior 
approval was obtained from the plaintiff.  

DECISION.—The case is in the process of recording of evidence.   

ANALYSIS.—The case is pending. The defendant has admitted 
that he has contracted second marriage with the permission of the 
plaintiff. There is no procedure available for ascertaining whether 
the permission has been granted or not. This way the defendant 
can very easily avoid the arrest and fine.   

9. Conclusion 

This research paper concludes that polygamy is not a crime nor it 
is un-Islamic but the way husbands treat their wives is against all 
the fundamental rights of equality and equity. They violate all the 
norms of social justice by ignoring the senior wife or wives and 
giving more time and pleasure to the new wife or wives. If a 
person genuinely needs to marry again, he has to make sure that 
he able to fulfil all the demands of the existing as well as the new 
wife. This is exactly the teachings of Islam and the society we are 
living in. All the rights of polygamous women shall be fulfilled by 
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the husband; otherwise a strict legislation in this matter is the 
need of the hour. 

**************** 
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The Globalization and Sophistication of 

Transnational Policing and Transnational 

Organized Criminal Groups 

Salahuddin 

Abstract 

This paper briefly touches upon Transnational Organized Crimes 

(TOC) and the global challenges posed by the transnational organized 

groups involved in such crimes. In order to deal with the growing 

threats posed by organized criminal groups, the world community has 

witnessed globalization and sophistication in transnational policing 

through the establishment of Interpol, Europol and regional Task 

Forces. However, these groups have shown equal sophistication and 

have become more global due to their agility, adaptability and rich 

resources, and are constantly growing across the world.   

Key words: Transnational policing, transnational organized 

crimes (TOC), transnational organized criminal groups, 

sophistication in TOC. 

1. Introduction 

A famous Nigerian proverb says that “in the moment of crisis, the 

wise build bridges and the foolish build dams”.1 The world today is 

confronted with the challenge of Transnational Organized Crimes 

(TOC) which pose the largest threat, alongside terrorism, to the 

global economic stability, democratic governance and security.2 

Police and law enforcement agencies are always at the frontline of 
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states‟ efforts to counter organized crime.3 However, regardless of 

its law enforcement capacities or resources, an individual state 

alone cannot fight this complicated problem.4 Carrying out 

extraterritorial police or military action without cooperation from 

other states is prone to high probability failure. This is evident 

from the US‟ unsuccessful war on drugs5 and the so-called war on 

terror.6 Realising the inevitability of a collective fight against this 

menace, the international community responds to TOC through 

bilateral and multilateral mechanisms, such as extradition and 

mutual assistance agreements, to ease down jurisdictional barriers 

for police, other law enforcement agencies and prosecuting bodies 

to conduct international investigations to bring groups and 

persons involved in TOC to trial.7 Other responses include 

development of counter-TOC strategies through the involvement 

of international organizations such as Interpol or Europol, and the 

formation of special task forces.8 Private transnational policing 

also plays a big role in fighting TOC.9  

                                                           
3 United Nations Office on Drugs and Crime (UNODC), “Law 

Enforcement”, (2015),  <https://www.unodc.org/unodc/en/organized-
crime/law-enforcement.html> accessed 10 September 2019. 

4 Lemieux, Fredderic, (ed.), International Police Cooperation: 
Emerging Issues, Theory and Practice, (2010). 

Uffculme, Devon, GBR: Willan Publishing. ProQuest ebrary. 
Web. 15 October 2015, Pp.1-6. 

5 Martha L. Cottam & Otwin Marenin, “International 
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and Society, (1999), 9:3, 209. 
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Responses to a Rising Threat. Coping with Crisis”, Working Paper Series, 
(April 2007), International Peace Academy, p. 12. 
<http://ssrn.com/abstract=1008168> or 
<http://dx.doi.org/10.2139/ssrn.1008168> accessed 18 September 2020.  

7 R. Godson & P. Williams, 1998. 
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2. The Problem of Transnational Organized Crime (TOC) 

TOC has existed for a very long time in human history, with 

examples of slavery and piracy since antiquity and opium 

smuggling in the last few centuries.10 States however have 

witnessed an unprecedented increase in this menace since the 

1990s due to globalization and advancement in modern 

technology, coupled with the absence of rule of law in some of the 

ex-USSR states in the post-cold war era and the chaos ensuing in 

many Eastern European states after the collapse of the Berlin 

Wall.11 The traditional criminal groups such as the Jamaican 

Yardies or the Sicilian Mafia, are now replaced by more advanced, 

well-equipped and better organised transnational criminal 

groups, which pose newer challenges to police and other law 

enforcement agencies.12  

Although there is no universally agreed upon definition of 

TOC, it can be said that it is illicit movement of persons, goods 

and services across states in a manner devoid of acceptable norms 

and standards.13 In general, TOC can be divided into the following 

three broader categories:14  

i. Smuggling–commodities, drugs and endangered 

species.  
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Transnational Crime”, In Reichel, P. (Ed.). Handbook of transnational crime 
& justice, (2005), 3-19, Thousand Oaks, CA: SAGE Publications, Inc.  
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Transnational Crime”, International Journal of Comparative and Applied 
Criminal Justice, (1999), 23:2, 141-180, <DOI: 
10.1080/01924036.1999.9678638>; Stanislawski Bartosz H., 
“Transnational "Bads" in the Globalized World: The Case of 
Transnational Organized Crime”, Public Integrity, (2004), 6:2, 155-170. 
<http://dx.doi.org/10.1080/10999922.2004.11051248>. 

12 Eavis Paul, “The hidden security threat: Transnational 
Organized Criminal Activity”, The RUSI Journal, (2001), 146: 6, 45-50.  

13 Ngor Awunah Donald Ngor, “Effective Methods to Combat 
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Nigerian Perspective”, Resource Material Series No. 58, (n.d.), 171-182. 
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104, Praeger.  
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ii. Contraband (goods subject to tariffs or quotas)–stolen 

cars and tobacco products, and; 

iii. Services–prostitution, immigration, money laundering, 

indentured servitude and fraud.  

3. Transnational Response to TOC - Policing Perspective 

At the global level, the United Nations Convention against 

Transnational Organized Crime, 2000, is the core instrument in 

the fight against TOC which shows the recognition by Member 

States of the gravity of the problems posed by it, as well as the 

need for enhanced international cooperation in order to tackle 

those problems.15 From the law enforcement perspective, 

transnational policing is the main global and regional response to 

TOC. Transnational policing is a complex assortment of 

multidimensional activities which is constantly expanding its 

tentacles across national borders to fight TOC.16 According to 

Bowling and Sheptycki,17 transnational policing is “any form of 

order maintenance, law enforcement, peace-keeping, crime investigation, 

intelligence sharing or other form of police work that transcends or 

traverses national boundaries.” It is an old phenomenon, but it 

recently came to the global limelight due to its linkage to 

globalization18 which has changed the intensity, frequency, and 

variety of both TOC and transnational policing.19 The Police 
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Union of German States of 1851 is just one example of police 

cooperation to address transnational crimes.20  

The world community has witnessed considerable growth 

in police cooperation and collaboration across international 

boundaries in the last two decades. The main objectives of such 

cooperation are to share criminal intelligence for better 

understanding of the cross-border suspected criminal groups, 

their modus operandi and intended criminal activities,21plan 

strategies to deal efficiently with such groups,22 chase cases of 

transnational character,23 and lastly to prepare strong criminal 

cases for prosecuting all elements involved in such crimes.24 The 

current form of transnational policing is mainly „elitist 

cooperation‟ in which only a small group of specialists from the 

countries concerned is involved, most of them in criminal 

investigation, information sharing or planning strategies. The 

regular police forces, except those deployed in border regions that 

may cooperate informally with each other for quick actions such 

as hot pursuit after a bank robbery, have limited role in 

transnational policing.25 However, informal transnational 
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cooperation amongst police and law enforcement personnel 

especially in Europe is a common place in the fight against TOC.26  

4. The International Criminal Police Organization 

(Interpol) 

Interpol is the oldest organization in the modern world for 

international police cooperation. It was created in 1923 with the 

aim to trace or arrest offenders who fled overseas, through its 

notice system.27 Each member state has a National Central Bureau 

(NCB) which is based in its own territory with staff from its own 

police force. NCB responds to any Interpol requests while 

standing responsible to the national hierarchies.28 Through its 

successful database, which contains fingerprints, photographs and 

bio data of criminals, and is easily accessible to all member states, 

it has been helping member states to arrest criminals and fight 

international crimes since its inception.29 Each year, over one 

million messages are transmitted through the Interpol network.30 

Its main priority areas are organized crimes and drugs, financial 

and high-tech crimes, public safety and terrorism, human 

trafficking, corruption, and fugitives.31  

A major weakness of the Interpol is its budgetary 

constraints and hazy legal status which limit its operational 

capacities. Its consolidated annual budget for the year 2020 was 
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136 million EUR32 which is perhaps less than a few boats or planes 

owned by organized groups.33 However, INTERPOL has adapted 

its performance over the years to prove its relevance34 and today it 

benefits from and contributes to building up professional trust 

amongst the police forces around the world.35 Through its regional 

offices, it has successfully coordinated police action against some 

serious transnational crimes, such as seizure of counterfeited 

products and arrest of suspects on an unprecedented scale.36 In the 

field of intellectual property and trademark, Operation Jupiter, 

successfully coordinated by Interpol and World Customs 

Organization in South America, is a good example of the 

effectiveness of Interpol. The operation targeted organized 

counterfeiting groups with 600 arrests and the seizure of fake 

goods worth 500 million US dollars.37 Other examples are 

operation Mamba in East Africa and operation Storm in Southeast 

Asia.38 In recent years, Interpol expanded its scope of activities to 

include criminal intelligence analysis, coordination of 

international police operations, police training and professional 

development.39  
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(n.d.), 106-150.  

36 INTERPOL, “Against Organized Crime: Interpol Trafficking 
and Counterfeiting Casebook”, 2014, 6. 

37 INTERPOL, “Media release: Hundreds arrested in INTERPOL 
and Customs anti-counterfeiting operations across South America”, (01 
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In order to augment the efforts of Interpol, states and 

organizations have taken additional bilateral or multilateral 

initiatives at various geographic and/ or sectorial levels which are 

tailored to the specificities of their problems.40 Examples of 

bilateral initiatives are the UK-Italy cooperation for fighting 

trafficking in humans, drugs and other criminal activity, the US-

South African anti-crime agreement,41 and the 2001 Kinmen 

Agreement between the Red Cross Societies of China and Taiwan, 

with support from both governments, for swift repatriation of 

fugitives and criminals.42 Examples of regional (and/or sub-

regional) initiatives are the Southern African Regional Police 

Chiefs Co-operation Organization (SARPCCO), Caribbean 

Financial Action Task Force on Money Laundering, EUROPOL, 

the Organization of American States (OAS)‟s efforts to combat 

corruption, Prüm Treaty (between Belgium, Germany, Spain, 

France, Luxembourg, the Netherlands and Austria), and various 

initiatives to strengthen law-enforcement cooperation in the Baltic 

region.  

5. Police Cooperation in Europe 

Since the establishment of Trevi Group to combat terrorism in 

Europe, the EU and Council of Europe are feverishly engaged in 

the fight against the mushrooming growth of TOC.43 Starting with 

the creation of the European Police Office (Europol), it set up the 

Schengen Information System for law enforcement co-operation 

and introduced the draft Framework Decision on sharing criminal 

records. Some states have gone even further at sub-regional level 
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for information sharing through Prüm Convention.44 Moreover, 

the introduction of quick mobility tools for law enforcement 

agencies, such as the European arrest warrant (EAW) and 

European evidence warrant (EEW), help a great deal in 

apprehending criminals and to carry along evidence from one 

jurisdiction to another for trial.45 

Europol has played a leading role in the fight against TOC 

through developing common tools and mechanisms.46 Established 

under the Europol Convention 1995 that came into force in 1998, it 

lies at the heart of EU‟s efforts to combat TOC amongst other 

serious crimes.47 It started operating through setting up a small 

drug unit with the aim to improve the operational effectiveness of 

police cooperation among EU member states.48 Gradually, 

through numerous amendments to the 1995 Convention, the scope 

of the Europol mandate was expanded to include other 

transnational crimes such as terrorism, financial crime, human 

trafficking etc. and to provide technical, legal and strategic advice 

to the senior management of the police forces of member states.49 

(Europol is playing now a key role in combating cybercrime 
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through setting up digital forensic, research and development 

facilities, and has established European Cybercrime Task Force 

(EUCTF) to promote a harmonized approach amongst the 

Member States in fighting cyber-crime.50 Its core business lies in 

exchange of information and intelligence through a network of 

liaison officers in the member states. Moreover, as a central 

intelligence agency and support unit, it helps in the identification 

of links among criminal groups in different countries.51 In 2010, 

through a Council Decision, Europol was transformed into an 

agency of the European Union. This, together with the Lisbon 

treaty, has empowered Europol to improve its operational 

capacities and position itself as having a central role in police 

cooperation, and increased its democratic accountability by 

subjecting it to the scrutiny of European Parliament and national 

parliaments.52  

Despite its great work, Europol has been highly 

controversial since its birth and is often labelled as an 

„unaccountable European FBI‟. Unlike national police forces of the 

member states, Europol lacks executive powers. Its officers do not 

have the powers to conduct home searches or tap wires, or to 

arrest and investigate suspects.53 Moreover, Europol‟s services for 

information exchange are not fully utilized by the member states 

as it followed a moderate approach in terms of marketing its 

added value to national investigations in TOC due to lack of 

support from police of member states.54 
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6. Special Task Forces 

Special task forces are set up by states to address some specific 

pressing issues of TOC. For example, human trafficking especially 

of women and children for sexual exploitation is a serious 

transnational issue found almost everywhere in the world 

including Europe,55 Canada,56 and the US.57 A successful fight 

against human trafficking requires strong coordination amongst 

multiple law enforcement agencies at national, regional and 

international levels.58 A good example of such coordination 

between countries of origin, transit and destination is the Council 

of the Baltic Sea States Task Force against Trafficking in Human 

Beings (CBSS TF-THB), which has achieved considerable success 

in the fight against human trafficking.59 A specialised unit, called 

the Anti-Trafficking National Coordination Unit (KOM), was 

established within TH-TFB in 2006, to provide support and 

coordination to counter trafficking actors on operational 

problems.60  

The members of Caribbean Community (CARICOM) today 

are confronted with the risk of being overrun by transnational 

criminal activities in the coming years. The crimes that have hit 
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hard CARICOM include trafficking in illegal drugs and guns, 

smuggling of contraband cigarettes, petroleum, and steel, as well 

as cyber-crimes such as Lotto scam61 and are beyond the capacity 

of the individual national police forces.62 To respond to this 

growing threat of TOC, CARICOM established the Regional 

Intelligence Fusion Center (RIFC) for managing intelligence 

environment and sharing intelligence with other relevant actors in 

furtherance of CARICOM‟s security priorities.63 

7. Private Security and Policing 

Another development in the transnational fight against TOC is the 

active role of private police and security agencies. The notion that 

state is the main apparatus for the governance of social life and 

policing of society has somehow changed with the emergence of 

private security and policing companies who are contributing to 

the police services provided by the state.64 In some countries such 

as the US and Canada, private policing companies today have 

more staff and higher budgets than public police. Many large-

scale corporate police organizations work across different states 

and countries.65 Sophistication in TOC requires experts to 

construct appropriate tools and strategies, which public sector 

police are often lacking.66 Moreover, in many countries public 

police do not enjoy full trust and confidence of the population due 

to inefficiency, accusations of corruption, and paying no heed to 
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the victims‟ complaints etc.67 Therefore, in order to safeguard their 

reputation, many private companies and corporate organizations, 

such as computer software companies or banks, prefer private 

security companies over public police to carry out any 

investigations.68 

Bayley and Shearing theorized private policing or security 

as a preventive action to reduce the risk of crime against private 

property in a physical or tangible form in a specific geographical 

location.69 But the role of private-sector policing is equally 

important in economic and financial transactions taking place in 

virtual spaces. Many corporate firms today are working in 

forensic accounting and corporate investigation (FACI) and anti-

money laundering and are playing a role not only in investigation 

of economic crimes but also in bringing the criminals to justice.70  

8. Sophistication in Transnational Organized Crimes 

TOC is analogous to the train service between Paris and London, 

which is transnational in nature, but it keeps local characteristics, 

i.e. when it travels in London or Paris, it is local and has local 

impact. In order to evade any law enforcement action, TOC may 

be divided into minor crimes in any single jurisdiction. For 

example, the process of money laundering can take place in 

several jurisdictions and in different ways some of which, such as 

losing money in gambling, may not be even crimes in some 

countries.71 Similarly, as a money laundering vehicle, many 

complicated mechanisms are commonly used in the sale and 
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purchase of real estate even in developed countries which easily 

frustrate efforts to unearth the sources of funds obtained through 

transnational crimes; these mechanisms include but are not 

limited to appointing fake nominees, making fake mortgages, 

solicitor–client privilege, and legal trust accounts.72 To give one 

example, according to some estimates about C$ 5.3 billion was 

laundered through the real estate business in British Columbia, 

Canada in 2018, most of which was channelized through 

Vancouver which is the country‟s largest and most expensive 

city.73 To travel fast like the train, the organized groups exploit 

modern technology, economic markets and develop a labyrinth of 

complicated networks in multiple jurisdictions. They use services 

of specialists in information technology and communications to 

conduct intelligence operations or transfer money, and hire 

specialists in networking with accomplices within the ranks of law 

enforcement agencies or other criminal groups.74 This doubles the 

challenge for the law enforcement agencies as they have to 

respond locally and globally for countering groups which are both 

organized and decentralized.75  

There is a kind of reciprocal relationship between 

transnational policing and TOC, i.e. development by either side 

result in development by the other side.76 We hear about a 

„migration industry‟ including both legal and illegal operators 

                                                           
72 Stephen Schneider, “Organized crime, money laundering, and 

the real estate market in Canada”, Journal of Property Research, (2004),  
21:2, 99-118, <DOI: 10.1080/0959991042000328801> 

73 Levinson-King Robin, “How gangs used Vancouver's real 
estate market to launder $5bn”? BBC News, Toronto. 
<https://www.bbc.com/news/world-us-canada-48231558> 

74 Shelley Louise I. & Picarelli John T., “Methods Not Motives: 
Implications of the Convergence of International Organized Crime and 
Terrorism”, Police Practice and Research, (2002), 3:4, 305-318, DOI: 
10.1080/1561426022000032079.  

75 Katina Michael, “The Paradigm Shift in Transnational 
Organized Crime”, (2008), 20. 
<http://works.bepress.com/kmichael/195/> 

76 Sheptycki James, “Global Law Enforcement as A Protection 
Racket: Some skeptical notes on transnational organized crime as an 
object of global governance”, In Adam Edwards and Peter Gills (Ed.), 
Transnational Organized Crime: Perspective on Global Security, (2003), 42-59, 
Taylor & Francis e-Library.  

https://doi.org/10.1080/0959991042000328801
https://www.bbc.com/news/world-us-canada-48231558
http://works.bepress.com/kmichael/195/


 Islam. L. Rev. [Vol. 5: 1 & 2, Spring/Summer, 2021]                                                                               79 

 
 

with an increase in human trafficking, human smuggling,77 and an 

increase in drug trafficking in Europe.78 Similarly, transnational 

crimes in and from Southeast Asia have achieved global outreach, 

thus trafficking huge quantities of high-profit drugs such as 

methamphetamine, massive illegal shipments of wildlife and 

forest products, and a wide range of counterfeit consumer and 

industrial goods. Not only this but that the groups involved in 

these crimes also smuggle migrants for the purposes of sexual and 

labor exploitation to other countries.79 Nevertheless, in parallel to 

this growth in transnational crimes, we also hear about 

continuous growth of transnational policing cooperation and their 

success stories. A good example is the successful joint Europol 

and Eurojet operation, in 2012, to arrest 48 members of an 

Albanian organized groups involved in drug trafficking in France, 

Germany and Switzerland.80 Unfortunately, despite these success 

stories of transnational policing, organized crimes keep on 

growing both in volume and form. According to the Global 

Financial Integrity (GFI), a Washington DC-based research and 

advisory organization,81 the annual business of transnational 

crime is valued at an average of $1.6 trillion to $2.2 trillion. 
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Organized groups maneuver in the grey areas between licit 

and illicit exploiting the gaps in legislation or law enforcement 

mechanisms.82 In the hide and seek with transnational police, they 

keep on changing their routes and often shift their operations 

towards the states where business opportunities are high 

compared to risks due to weak legal and bureaucratic systems and 

flawed politics.83 States affected by turbulences and states with 

weak institutions, such as Libya, Syria or the Caribbean 

community, are hotbeds for organized crimes as they can easily 

operate with impunity in these countries.84 Libya now offers a 

convergence point for the illicit trade of arms, drugs and human 

trafficking; cocaine coming through West Africa and illegal 

migrants coming from Syria, Afghanistan, and many African 

countries are channelized and trafficked through Libya to 

Europe.85 

In pursuit of their financial gains, organized groups can go 

to any extreme, violating all accepted norms of a civilized world. 

Moreover, these groups can be disorganized or decentralized with 

wide networks and loose alliances of criminals amongst whom a 

strong brotherhood exists for the achievement of their criminal 
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objectives.86 Law enforcement agencies, by contrast, follow certain 

rules and respect their chain of command when working in their 

own countries and respect the rules of the other country or 

countries when working abroad.87 An obvious corollary of this 

disparity in their modus operandi is that the former, with their 

flexibility, agility and quick adaptability, are seemingly gaining 

upper hand;88 this is evident from the clearly visible signs of 

continuous growth in volume, geographic reach and profitability 

of organised crimes.89 We hear about the drowning of illegal 

migrants on a regular basis; around 80 migrants died in the 

beginning of this month, i.e. July, 2019 when the boat carrying 

them from Libya to Europe capsized in the Mediterranean Sea 

near Tunisia while over 60 had drowned in May this year, to 

mention a few.90 

Conclusion 

Transnational policing against TOC is an old phenomenon which 

has gained more momentum today in response to the 

unprecedented growth in TOC. Realizing the gravity of the threat 

posed by TOC and the need for a collective action against it, states 
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are responding through various initiatives such as Interpol, 

Europol, Special Task Forces, and other bilateral and multilateral 

agreements for police cooperation and coordination. Private police 

and security companies are also actively involved in the fight 

against some TOC, which are mainly hired by big commercial 

organizations. Although both transnational criminal groups and 

transnational policing have displayed considerable growth and 

sophistication in the last two decades, the former have the proven 

ability to outwalk the former and they merrily flow and grow 

across borders.  

**************** 
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Compatibility between Modern International 
Humanitarian Law and Principles of Islamic Law of 

Conduct of War: A Comparative Analysis 

Humna Sohail 

Abstract 

The present study undertakes the comparative analysis of the general 
principles regulating the behavior of combatants in international 
humanitarian law and Islamic law. The article explores the fact that 
the regulation of the behavior of combatants during an armed conflict 
has a very old Islamic history as compared to the modern-day IHL 
practices. Its acknowledgment of the notion of military necessity is 
emphatically conjoined with the observance of elementary 
considerations of humanity that are the sine qua non for mitigating 
the unnecessary harm to combatants on one hand and any harm at all 
to civilians on the other. This balancing effort between the military 
necessity and humanity finds basis in the objectives of Shari῾ah as 
well. Thus, the wholeness of Islamic law best serves as a model for 
refining and complementing the modern-day humanitarian regime. 
Conflicts are indispensable yet they must be conducted humanely. 
Thus, the present study concludes with the recommendations 
whereby both the humanitarian regimes can simultaneously be 
employed and reinforced for maximising the protection they offer. 

Keywords: International humanitarian law; Islamic law; Maqasid 
al-Shari῾ah; proportionality; distinction; balance.               

1. Introduction 

In contemporary times conflicts of different nature are common 
that have gruesome effects on mankind.1 Conflicts that know no 
boundaries can be destructive on a mass scale. Inviolability of 
human life and dignity is a universal principle recognised in every 
religion and every legal regime.2 This article is an attempt to 
analyse and compare those general principles of humanitarian law 
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and Islamic law that are applicable once the hostilities have 
started (jus in bello), irrespective of the justification of the use of 
force which is a distinct field of jus ad bellum that is beyond the 
scope of this article.  As a starting point, the origin, sources, and 
general principles of conduct of hostilities in both Islamic law and 
humanitarian law (IHL) are discussed. This is followed by the in-
depth analysis of the compatibility of general principles under 
said regimes. Then the central point of reference i.e. how invoking 
the principles laid down in Shariah can help in alleviating the 
sufferings resulting from hostilities, especially where it is 
erroneously interpreted as a reference to the arbitrary exercise of 
force in the conflicts in a Muslim context, is discussed. Finally, 
comparing those general principles if the result depicts their 
identical underlying principle of humanizing conflicts only then 
the issue of how both of the legal regimes can be simultaneously 
employed to afford maximum protection to civilians and 
combatants will be addressed.  

 The consequences of armed conflicts are not restricted just 
to the territories of warring states (in case of an international 
armed conflict, IAC) or the territory of the state where a non-
international armed conflict (NIAC) is taking place yet it has an 
overall global impact.3 So, this calls for a dire need to not just 
implement the provisions of IHL but to highlight the role played 
by every religion in minimising the effects of armed conflict. No 
religion in the world supports the arbitrary use of force rather 
acknowledges restriction in this regard.  The most pressing issue 
faced by the contemporary world is the compliance with IHL 
rules by Muslim countries. This is because of the poor governing 
mechanisms, halted democracy, disrespect of inherent 
fundamental human rights, and especially because of reliance 
upon the erroneous interpretation of the provisions of Islamic law. 
But the compliance is vital not only for survival but also because 
IHL has the potential of limiting the effects of warfare. The 
dilemma is that many of the conflicts today are NIACs and the so-
called Muslim armed groups involved falsely refers to the 
provisions of Islamic law as justifications for their acts. So, it is 
imperative to clarify the real position of Islam in governing the 
conduct of hostilities during an armed conflict in general (as these 
principles are the same for both IAC and NIAC). Moreover, this 
study is different from previous works done in the sense that it 
did not assess the humanitarian principles in Islam on the 
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standard of IHL because the researcher believes that the 
humanitarian rules are, without any prejudice, not just the 
product of the efforts of Henry Dunant (father of modern IHL) 
rather it is as old as the history of Islam itself. The present-day 
humanitarian regime reflects those ancient and still equally 
applicable principles. So it will be an absolute absurdity to 
standardize the norms of IHL for assessing the position of Islam. 
Yet they may be compared to assess their objectives which if turn 
identical will reinforce each other and will be the basis of the 
widest possible protection. It is reiterated here that the present 
study will not discuss the justification of the use of force that 
whether it was legitimate or not under Islamic law or 
international law yet the discussion will be restricted to the 
behavior of combatants once an armed conflict has begun.  

 Contemporary humanitarian law is faced with several 
issues resulting especially from the asymmetric dynamics of 
warfare. Though it is comprehensive enough to protect any kind 
of conflict, a mixture of different situations4 or any category of 
individual yet like any other subfield of public international law 
IHL is no exception to the criticism for the lacunas in its 
enforcement mechanisms.5 At this very point, the religion has its 
role-playing and especially when religion is Islam whose 
followers submit absolutely to the obedience of the Divine 
Authority.6  

2. Islamic law of armed conflict 

2.1. Attributes of Islamic jus in bello 

Parallel to the application of secular humanitarian regime other 
manifestations also emerged that strikes balance between the 
military necessity (i.e. to weaken the opposite forces renders 
certain prohibitions legal) and humanity by limiting the means 
and methods of warfare. One such example is of the Islamic jus in 
bello that dates back to the seventh century to the time of the 
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Prophet Muhammad, (PBUH). This is marked by the paradigm 
shift from the nasty conduct of hostilities in the Greek and Roman 
era to the time of enlightenment with the rise of Islam (the 
Prophetic era). The fighters of adversaries were guaranteed a 
certain set of rights coupled with protections provided they 
behave per the fundamental principles including the distinction 
between combatants and non-combatants7  which forms the basis 
of the lawful targets of attack and the immunity to women, 
infirms, children, and the civilian objects.8  

2.2 Defining and categorization of armed conflicts 

There is a dichotomy of armed conflicts recognized by Islamic 
law. The conflict not of an international character is the wars 
fought for the preservation and protection of public interest. This 
involves the conflict against the dissident Kharijites and the 
rebellions that oppose the imam, the communal interest, and 
embrace an unacceptable approach (Mazhb).9 In contrast, the 
international armed conflict in Islam encompasses the armed 
conflict with apostates and polytheists.  Concerning the former, it 
involves the conflict with those individuals declaring themselves 
Muslims but denouncing later on.10 Each conflict has some 
common defined rules and restrictions which are discussed below 
in the light of sources of Islamic law. 

2.3 Analysis of fundamental principles of Islamic jus in bello 

2.3.1 Principle of distinction  

A. Non-combatant immunity and the principle of 
proportionality.—As for conflicts, there is also a dichotomy of 
individuals called either the protected persons or unprotected 
persons legally referred to as combatants and non-combatants. 
From protection, the writer intends to refer to the immunity 
whereby some individuals like servants, children, women, sick, 
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priests, peasants cannot be, generally, subject to direct attack. The 
sources which the writer will rely on for establishing the non-
combatant immunity are Qurʾan, Sunnah, and qawl al-sahabi. The 
Lawgiver says: ―Fight in the cause of God those who fight you, 
but do not transgress limit; for God loveth not transgressors.‖11 
According to the interpretation of most notable commentators 
among sahabah and their followers, the war in the first place 
cannot be initiated by Muslims because it would otherwise 
amount to transgression (iʿtida‘).12 In their interpretation, Allah by 
saying those who wage war against you meant those who 
participate in such war. Moreover, those who are not in a position 
to fight must be protected at all times. This viewpoint is 
substantiated by the traditions of Prophet Muhammad (PBUH), 
which are discussed in succeeding paras. Besides these 
prohibitions mutilation is also prohibited in the view of al-Hassan 
al-Basri. This verse has equal application in Islamic jus in bello as 
well as in jus ad bellum. In the jargon of IHL, this is the 
fundamental principle of distinction which will be discussed later 
in the discussion on the general principles of IHL.  

 There are several instances from and sayings of Prophet 
Muhammad (PBUH) where he reiterated the protections afforded 
to non-combatant by Qurʾan. There are several traditions where 
Prophet Muhammad (PBUH) was reported to have said about the 
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prohibition of killing children and women.13 Even in one of the 
battles, Prophet made their killing prohibited after encountering a 
slain body of a woman14 who perhaps would not have 
participated in the hostilities15. One report even states that 
Prophet commanded the Muslim commander who was said to 
have killed that woman to refrain from doing so and made the 
killing of ʿusafaʾ (servant) also prohibited in war.16 By way of 
analogy, many other individuals are included in the meaning of 
ʿusafaʾ including medical personnel, and employees taking no 
active part in hostilities.17 Moreover, when Muslim troops were 
ready to fight the invaders from Byzantine, Prophet Muhammad 
(PBUH) commanded the fighters in the following words: 

“In avenging the injuries inflicted upon us molest not the 
harmless inmates of domestic seclusion; spare the weakness of the 
female sex; injure not the infants at the breast or those who are 
ill in the bed. Refrain from demolishing the houses of the 
unresisting inhabitants; destroy not the means of their 
subsistence, nor their fruit-trees and touch not the palm.”18 

There is another hadith whereby restrictions are imposed upon 
the methods of warfare.19 These are a few of the evidence from 
Sunnah whereby it is established that based on the categories of 
individuals; some of them called the combatants are protected and 
can't be targeted.  
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 Now the immunity enjoyed by civilians during an armed 
conflict will be established through qawl al-sahabi. The ten 
commandments of Companion Abu Bakar ʿAbd Allah b. Abi 
Quhafah20 is the most famous and is referred to whenever Islamic 
jus in bello is under discussion. It states: ―I enjoin upon you ten 
instructions. Remember them: do not embezzle. Do not cheat. Do 
not breach trust. Do not mutilate the dead, nor to slay the women, 
elderly, and children. Do not inundate a date palm nor burn it. Do 
not cut down a fruit tree, nor kill cattle unless they were needed 
for food. Don‘t destroy any building. Maybe, you will pass by 
people who have secluded them in convents; leave them and do 
not interfere in what they do.‖21 These principles of non-
combatant immunity are general and were found in the 
instructions of successor Caliphs ʿUmar b. al-KhaTTab, ʿUthman 
b. ʿAffan and ʿAli b. Abi Talib. Based upon the underlying cause 
of war Shaybani argued in his book Kitab al-Siyar al-Kabir that only 
those amongst enemies can be killed who are directly 
participating in armed confrontations.22 There is a consensus 
amongst the classical Sunni jurists (jamhore) on the protective 
immunity of civilians at times of armed conflict. Some others 
differ in their modes of interpretation and conclude that it is 
lawful to kill non-combatants but women and children.  

 Though the general rule is that non-combatants are 
protected from direct attacks yet there are three exceptions to it. 
Firstly, when the ab initio non-combatants start taking part in 
hostilities, they not only lose their non-combatant (more precisely) 
civilian status yet also become a lawful target of direct attack. 
Evidence of it is found in the words of Prophet Muhammad 
(PBUH) whereby he condemned the killing of a woman for her 
inability to fight in the battle of Hunayn. It implies that her killing 
would have been justified if she had participated in the war.23 
There are instances where Prophet Muhammad (PBUH) didn't 
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react to the killing of a blind man and a woman as they 
participated in the war against Muslims.24  

 Secondly, the principle of proportionality is triggered when 
targeting the military objectives of the enemy is not possible 
without the unintentional collateral damage to the non-
combatants/civilians. Hence, the civilians could be attacked but it 
must be proportionate (committing the lesser evil) to the 
fulfillment of the military necessity, and no superfluous injury be 
inflicted upon them. The evidence of it is the hadith of Prophet 
Muhammad (PBUH) who while referring to the incidental loss to 
the non-combatants said: ―they are from them25.‖ As to the 
protection extended to women and children during an attack, all 
jurists agree unanimously, yet, the overwhelming majority of 
jurists consider it lawful to kill them if they participate in war.26 
Moreover, the Shari῾ah permits the cutting off of needs of basic 
nature to force combatants to surrender in which civilian 
population is equally affected.27 In Taʾif the combatants were 
besieged upon the command of Prophet Muhammad (PBUH) and 
were attacked by the catapult.28  

 Lastly, as was asked by Shaybani from Imam Abu Hanifah 
whether women and children be killed when they are used as a 
shield by enemy combatants to protect their objects, especially 
when those shields are Muslims. And the response was ―Yes, 
however, the enemy shall be aimed at and not the children.‖29 
However, Imam Malik and Awzaʿi considered it illegal to attack 
enemies as such since the protection afforded to women and 
children is absolute.30  
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 Targeting civilians in retaliation amounts to intentional 
murder hence it is prohibited. According to Muhammad b. 
Ahmad al-QurTubi the reprisal of one wrong should not be 
extended to his parents, relatives, or sons. The radical terrorist 
groups today like Al- Qaeda have an anomalous set of rules and 
use the principle of reciprocity as the justification of attacking a 
civilian. But it is the wrong usage of this principle because the rule 
of fiqh is that what is prohibited ab initio cannot be legal in any 
circumstances. This also leads us to the discussion on the use of 
nuclear weapons or weapons of mass destruction. Since the 
employment of these weapons renders the application of the 
imperative principles of distinction, proportionality, and 
avoidance of superfluous injuries ineffective thus they are said to 
be prohibited in the Islamic jus in bello. The use of mangonel as a 
weapon against enemies in the Prophetic era is evidence of the 
fact that Muslims during his time were allowed only to attack to 
the necessary extent. 

B. No direct attack on civilian objects.—Islam prohibits the 
destruction of those objects that are essential for survival. One 
such clear manifestation is the ten commandments of Abu Bakar 
ʿAbd Allah b. Abu Quhafah whereby he ordered his troops that 
when they fight they must no inundate the palm tree, or devastate 
any building, or burn civilization or incur any harm to fruit trees. 
Attacking the means and objects of subsistence is analogous to 
fasad upon which Qurʾan says, ―… and do neither evil nor 
mischief on the (face of the) Earth.‖31 In his book, Shaybani on the 
permissibility of taking or leaving the belongings of enemy said, 
―Muslims can take away enemy‘s cows, goats, and other property, 
or they may leave it because (these) things do not strengthen the 
enemy to fight (the Muslims).‖32 In respect of weapons of attacks, 
Sarakhasi stated ―it is condemnable to leave the weapons or mules 
(al-silah wa al-kira’) if the Muslim army seized them because 
leaving them behind would mean that the enemy could use them 
again against the Muslims.‖33 It is noteworthy here that absolute 
destruction has never been asserted by Shaybani or his 
commentators. This is attributed to Abu Hanifah and his disciples 
by Ibn Jarir al-Tabari and Imam Shafiʿi. In his Kitab al-Umm, Imam 
Shafiʿi mentioned that if the ―Muslims took under their control 
booty comprising of property or goats which they could not take 
away with them; they should slaughter the goats and burn the 
property and the meat of goats so that the infidels should not 
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benefit from them.‖34 But what he wanted to transmit was 
undoubtedly not the absolute destruction as none of his two 
disciples Shaybani and Abu Yusuf mentioned in any of their 
writings.  

2.3.2 Non-derogable humanitarian considerations 

Few of the fundamental guarantees in Islam as to the protection of 
civilians have been analyzed above. In this part, the Islamic jus in 
bello regarding the treatment of wounded and sick soldiers of 
enemies at the battlefield or in the sea will be analyzed along with 
the protection afforded to combatants placed hors de combat (those 
who are no longer able to take part in hostilities: terminology 
borrowed from IHL). Upon conquering Makkah under the 
leadership of Prophet Muhammad (PBUH), no harm was inflicted 
upon any person nor was their property damaged. Besides, an 
announcement was made on his demand that ―wounded shall not 
be killed, mudbir (anyone who turns his back and runs away from 
fighting) shall not be chased, the prisoner shall not be killed and 
whosoever shuts his door will be immune.‖35 Torturous practices 
are discouraged by Islam as Prophet Muhammad (PBUH) said, 
―Verily God will punish those who torture other people in this 
world.‖36 This prohibition is absolute and applies to all categories 
of individuals at all times. Since owing to sickness and disability, 
enemy soldiers could no longer take part in the hostilities they 
would be entitled to the analogous immunity of non-participants. 
When they fall into the hands of adversaries they enjoy the 
prisoner of war status (POW) and the incidental guarantees under 
the jus in bello. The treatment afforded to POWs in Islamic law is 
hereinbelow analyzed.   

2.3.3 Prisoners of War: A privileged class of individuals 

Making enemies captive is allowed to Muslims only in cases of 
manslaughter but not in small skirmishes. There are two verses in 
the Qurʾan that relate to the capturing of enemies and thus 
making them POWs. Firstly, in Chapter 47 Lawgiver states, ―Now 
when ye meet in battle those who disbelieve, then it is the smiting 
of the necks until there has been a very extensive slaughter, then 
making fast of bonds; afterward either grace or ransom till the war 
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lay down its burdens.‖37 In another verse, the only justification of 
making captives is repeated that ―It is not for any Prophet to have 
captives until there has been a very extensive slaughter in the 
land.‖38 Once the enemy soldiers are made the prisoners then 
Islam very beautifully lays down the manner of their treatment. 
This is why the writer termed prisoners as a privileged category of 
individuals. Justice and compassion are at the heart of Islamic 
principles. Islam advises Muslims to provide prisoners with more 
than what they have lost and not to account for the excesses they 
have made rather forgive them. The Qurʾan says in this regard, 
―Now enjoy what ye have won, as lawful and good, (i.e. according 
to justice and equity), and keep your duty to Allah.‖39 The 
immediate verse following it states, ―O Prophet! Say unto those 
captives, who are in your hands: if Allah knoweth any good in 
your hearts, He will give you better than that which had been 
taken from you, and will forgive you.‖40 The Prophetic era is the 
clear manifestation of the teachings of Islam about the treatment 
of POWs. The end of the War of Badr resulted in captives for 
whom Prophet Muhammad (PBUH) ordered his fellow Muslims 
to treat them nicely and ―take heed of the recommendation to 
treat the Prisoners fairly.‖41 And Muslims are demanded by the 
Lawgiver to feed the prisoners for the sake of Allah that, ―(if the 
righteous shall) feed with food the prisoner, for love of Him, 
(saying): We feed you, for the sake of Allah only; we wish neither 
reward nor thanks from you.‖42 The practice in the Prophetic era 
was that the expenses of prisoners were borne by Muslims who 
also provided them with clothes. Muslims were ordered to 
remove the discomforts and troubles of prisoners.43 While in 
captives they are entitled to make wills of their property at home. 
Families cannot be generally separated from each other.  

Moreover, Islam pays due regard to the respect of status 
the prisoners have back in their hometown. Moreover, while in 
captivity, enemies must be allowed the freedom of practicing their 
religion and their worshiping places ought not to be destroyed. A 
conflict does not end with a declaration of such intent rather it 
ends with the termination of captivity. At this point, there is a 
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dispute amongst fuqahaʾ. Two ways of terminating captivity are 
mention in Qurʾan, firstly, fida or ransom, and secondly, mann 
(gratuitous freedom).44 Around 70 enemies were made captives 
after the war of Badr which was the first instance whereby verses 
were revealed on the occasion conduct of Prophet Muhammad 
(PBUH) in this regard. For being a novel circumstance Prophet 
sought the advice of his Companions. The majority of them 
agreed on ransom as it were Muslims' need; however, ʿUmar b. al-
KhaTTab took the plea of execution. Prophet Muhammad (PBUH) 
followed the advice of jamhore. The decision of ransoming the 
captives of Badr was followed by the revelation, in which Allah 
told, 

“It does not behoove a Prophet to keep captives unless he has 
battled strenuously on earth. You may desire the fleeting gains of 
this world-but God desires [for you the good of] the life to come: 
and God is almighty, wise. Had it not been for a decree from God 
that had already gone forth, there would indeed have befallen you 
a tremendous chastisement on account of all [the captives] that 
you took. Enjoy, then, all that is lawful and good among the 
things which you have gained in war, and remain conscious of 
God: verily, God is much-forgiving, a dispenser of grace.”45 

The most authoritative commentators of Holy Qurʾan called these 
verses to be situation-specific i.e. only applicable to prisoners of 
Badr and this view is substantiated by the subsequent verse that, 
―Now when you meet [in war] those who are bent on denying the 
truth, smite their necks until you overcome them fully, and then 
tighten their bonds; but thereafter [set them free,] either by an act 
of grace or against ransom so that the burden of war may be lifted: 
thus shall it be.‖46 Thus the captivity is time being and is to be 
terminated on freedom bought by ransom or unconditional or 
conditional freedom.47  Now the modes of termination of captivity 
from the traditions of Prophet Muhammad (PBUH) need to be 
analyzed. Eighty Makkans were released gratis and are one of the 
incidents where captivity ends with mann.48 Another instance of 
the gratuitous release includes the release of a member of clans of 
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Hunayn, Hawazin, Banuʾl-MusTaliq, Banu Fazarah, and Yemen.49  
The Prophetic tradition of pardoning was followed by his 
successors as well (qawl al-sahabi). Al- ʿAshʿath b. Qays was set 
free by the first Caliph Abu Bakar. Then there is the instance of the 
pardoning of Iranian commander by second Caliph ʿUmar.50 He 
also released thousands of Iraqis who were made captive upon 
conquest and jizyah was imposed on them. The only instance in 
Islamic history (during the era of Prophet Muhammad (PBUH)) 
where captivity was terminated by ransom was the prisoners of 
Badr. Thereafter prisoners were pardoned. Abu ʿUbayd 
thereupon argued that ―the latter precedent from the Prophet 
(PBUH) is to be acted upon,‖ and the practice of pardoning 
follows the events of Badr. So unconditional pardoning has 
mostly been found as a mode of ending the captivation.  

 It is also important to point here that some pro-execution 
fuqahaʾ assert that prisoners should be killed. But their argument is 
very weak for want of substantial evidence from Sunnah. 
Throughout the life of the Prophet in which several battles were 
fought, there are just two to three reported instances where the 
prisoners were executed. Some reports suggest that out of seventy 
captives of Badr only two were executed while some reports 
suggest that only ʿUqbah b. Abu MuʿayaT was executed51 and that 
too for the suffering and persecution by him being a military 
commander during the first thirteen years of Muslims in Makkah 
post-migration. Abu ʿUbayd states that ʿUqbah went to the 
extremes of tormenting Prophet Muhammad (PBUH) especially at 
the times of offering prayer. So his execution cannot be employed 
as precedent with regards to the execution of prisoners yet it was 
an exceptional punishment for the heinous crimes perpetrated 
against Prophet Muhammad (PBUH). The second such instance 
found in the life of Prophet was the execution of Abu ʿIzzah al-
Jumahi following the Uhud battle. He was first captivated after the 
battle of Badr but was freed on the condition that he will not use 
his poetry for instigating enemies to wage war against Muslims 
but he breached it.  Thereafter he was made captive again in the 
battle of Uhud and his clemency appeal was rejected by Prophet 
Muhammad (PBUH) and said that ―I swear to God you will not 
wipe your cheeks in Makkah saying that you have mocked he 
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Muhammad twice: A believer never get stung twice from the same 
burrow,‖52 and thus was ordered to be executed. One last instance 
of executing prisoners was at the time of the conquest of Makkah. 
Excluding some seven to eleven prisoners (charged with horrific 
crimes against Muslims53), for the rest of the prisoners, Prophet 
announced a general amnesty. Only one of the left-outs, ʿAbd 
Allah b. KhaTal was executed. He was charged on the accounts of 
high treason, renunciation of Islam, the killing of a servant, 
embezzlement of public money, and blasphemy and did not 
mended his ways thereafter.   All in all, during the life of the 
Prophet there is no such evidence whereby execution solely on the 
ground of being a prisoner can be established. Moreover, the 
majority of jurists acknowledge the fact that there was a 
unanimous discouragement amongst the Companions of Prophet 
Muhammad (PBUH) on the execution of prisoners.54 From the 
time of Prophet Muhammad (PBUH) till the time of third Caliph 
‗Umar b. ‗Abdul ‗Aziz (first century of Islamic military history), at 
the maximum there are just six to seven cases and in which 
execution was not on the ground of being a prisoner because it is 
not an offense per se. PBUH 

 As regards the freeing prisoners on ransom is concerned, 
there is a dichotomy in opinions of fuqahaʾ. On one hand, Abu 
Hanifa rejects the freeing of the enemy on ransom because it will 
strengthen the enemy manpower and that they must be killed 
(Qurʾan, IX:5), on the other hand, his pupils Abu Yusuf55 and 
Shaybani56 agree regarding ransom in necessity. Moreover, they 
agree on the exchange of Muslim POWs with enemy POWs.57 
Many jurists argue that the political head of the state has the 
option of freeing on ransom. According to Abu ʿUbayd, there is 
only one instance of freeing with ransom where few prisoners of 
Badr were freed that way yet others who could not pay money 
were required to teach the children of Muslims to get released 
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from captivity.58 As discussed earlier the latter practice of Prophet 
is an established precedent and must be followed. The latter 
practice of the Prophet was mann or gratuitous freedom. So far 
Muslim prisoners are concerned they must be free by paying 
money from Bayt al-Mal.59 Moreover, Muslims shall take care of 
the families of Muslim POWs till they are captive (e.g. letter sent 
by ʿUmar b. ʿAbd al-ʿAziz to the Muslims in captives in 
Constantinople).  

  A more liberal approach is adopted by Islam in the 
treatment of POWs.60 As was discussed earlier Prophet 
Muhammad (PBUH) divided the prisoners of Badr amongst 
Muslims and directed them to seek his recommendation in 
treating prisoners.61 Thereupon Muslims provided the best food 
they had to prisoners while they rely themselves on dates only.62 
And for them, God says, ―and who give food- however great be 
their own want of it – unto the needy, and the orphan, and the 
captive [saying], We feed you for the sake of God alone: we desire 
no recompense from you, nor thanks.‖63 Food and drinks are 
considered to be the basic necessity of prisoners. Moreover 
following the tradition of the Prophet (PBUH) captives must be 
provided with clothes. Torture is prohibited as those torture 
people on earth will meet a similar fate.  

2.5 Maqasid al-Shari῾ah: The Basis of Humanitarian Protections 

The discussion on Maqasid al-Shari῾ah is necessary whenever 
recourse is made to the Islamic law because all of it is premised on 
the unanimously agreed purposes that law strives to achieve.  The 
purposes based on inner strength have been classified into three 
kinds with necessities (Ḍarurat) at the top. The other two are the 
needs and complementary goals. Without the protection and 
preservation of necessities, there would be complete chaos and 
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anarchy in the society.64 The aims in necessities which shall be 
protected and preserved at all times include hifz ʿala al-din, hifz 
ʿala al-nafs, hifz ʿala al-nasl, hifz ʿala al-ʿaql, and hifz ʿala al-mal. 
The supreme interest to protect and preserve is of Islam. For that 
as a ―last‖ resort war with enemies of religion is demanded. The 
writer will not go into the discussion on justifications for the use 
of force as it is beyond the scope of this article. Then come the 
protection and preservation of life. The Lawgiver had defined 
rules whereby civilians are to be protected in times of attack and 
their killing is prohibited as is evidenced from Sunnah as well in 
details above.  Secondly, the family and progeny are demanded to 
be protected and preserved for which, concerning war, the 
principle of distinction is laid down in Islamic law and the 
unbridled warfare have been restricted to means and methods of 
warfare that will not cause unnecessary sufferings. Thirdly, the 
intellectual capacity is required to be protected and preserved for 
which, again Islamic law draws a clear distinction between what 
is allowed and what is prohibited in war. Lastly, the rules as to the 
protection of civilian objects, and food necessary for their 
subsistence aims at fulfilling the necessity of protecting and 
preserving the property. All in all, in the light of purposes of 
Islamic law the following acts are deemed permitted at the time of 
conflict: 

i. It is lawful for a Muslim to injure65, kill66, pursue67 or capture68 
an enemy combatant. As o the non-combatants they are 
immune generally yet in some exceptional cases they can be 
targeted.  

ii. Ruses of war (Khidʿah) is permitted as is attributed to Prophet 
Muhammad (PBUH) in the Muslim military literature.  

iii. The attack and the means and methods of warfare must be 
proportionate to the direct military advantage anticipated.69 It is 
not lawful to cause unnecessary suffering.  

iv. The supplies to enemy combatants can be cut off even if there 
is some collateral damage as well.  

v. Food and fodder are permitted to be bought from the enemy 
but if they decline to sell then they can be forced.  
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As to the prohibitions following acts are to be avoided in armed 
conflicts: 

i. The saying of Prophet Muhammad (peace be on) him that, 
―Fairness is prescribed by Allah in every matter,‖ prohibits the 
acts that amount to torture and unnecessary harm must be 
avoided. 

ii. Those who are no longer participating in the hostilities cannot 
be attacked including children, women, and those slaves who 
only accompany their masters and have no involvement in the 
armed conflict, hermits, blinds, and monks, persons with 
defective physical or legal capacity.70  

iii. Mutilation is prohibited in Islam. POW cannot be decapitated. 
iv. Perfidy and treachery are strictly forbidden.71 
v. Unnecessary destruction to harvest and cutting of trees is to be 

avoided. 
vi. Animals of the enemy can only be taken in dire need of food 

but slaughtering more than needed is not allowed. 
vii. The dignity of even the captured women is inviolable and 

adultery and fornication are sinful. 
viii. Even in the presence of an agreement clause for killing the 

enemy hostages in retaliation, Islam forbids the killing of 
hostages.  

ix. The old tradition of serving the falling enemy‘s head was 
brought to end by Islam as it is makruh (abominable) and was 
forbidden by the immediate successor Abu Bakar ʿAbd Allah 
b. Abi Quhafah. 

x. When Muslim prisoners are employed as a shield by enemies  
xi. Genocide or massacre is strictly forbidden. Prophet 

Muhammad (peace be on) granted general amnesty with six 
outlaws. 

xii.  Killing the relatives of enemies even if those enemies have 
killed Muslim fellows is forbidden and they can only be 
targeted when such infliction of harm is unavoidable.  

xiii. Non- participating peasants shall not be killed as they 
enjoy civilian protection. This immunity extends to traders, 
businessmen, merchants, and contractors provided they do 
not take direct part in hostilities. 

xiv. The burning of human beings or animals is strictly forbidden 
in Islam be it in times of peace or war and be it belongs to 
enemies.  

xv. A treaty otherwise valid cannot be breached (analogous to 
pacta sunt servanda principle). 
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3. Discussion on general principles of IHL  

3.1. Armed conflicts recognized by IHL 

Before going into the analysis of general principles of IHL it is 
important to discuss at this point the dichotomy of conflicts 
recognized by IHL. Firstly, when an armed conflict is between two 
State Parties it is termed as an International Armed Conflict 
(hereinafter referred as IAC).72 The relevant Geneva treaty law 
includes the Geneva Convention for the Amelioration of the 
Wounded and Sick in Armed Forces in the Field (hereinafter 
referred as GC I), the Geneva Convention for the Amelioration of 
the Condition of Wounded, Sick and Shipwrecked Members of 
Armed Forces in the Sea (hereinafter referred as GC II), the 
Geneva Convention relative to the Treatment of Prisoners of War 
(hereinafter referred as GC III), the Geneva Convention relative to 
the Protection of Civilian Persons in time of War (hereinafter 
referred as GC IV), and the Protocol Additional to the Geneva 
Convention of 1949 and Relating to the Protection of Victims of 
International Armed Conflicts (hereinafter referred as AP I). The 
national liberation movements are also included in IAC.73 One 
other category of armed conflict is the Non-International Armed 
Conflict (hereinafter referred as NIAC) is a conflict not of an 
international character which means that it is fought between the 
State and its dissident armed organized group or between such 
groups only.74 The relevant treaty law is Common Article 3 to all 
Geneva Conventions and the Protocol Additional to the Geneva 
Conventions and Relating to the Protection of Victims of Non-
International Armed Conflicts (hereinafter referred as AP II).  
 But the demarcation is not as simple as it is defined. Two 
important concepts here are foreign intervention and spillover. 
When a third state intervenes in a NIAC then it has the potential 
of changing the character of the conflict to IAC if it supports the 
armed groups fighting against the State. Furthermore, if the NIAC 
extends to the territory of the neighboring state, for instance, the 
group members hide in neighboring countries after crossing their 
borders then if that neighboring country did not assent in 
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extraterritorial attacks, it would amount to conflict between states 
which is a case of IAC.  

3.2. Analysis of fundamental principles of modern IHL 

The principles governing IHL have a very systematic application. 
Starting with the primary rule of non-combatant protection and 
for that, the second principle of precaution to be exercised in 
planning, plotting, and executing attacks comes into play. At the 
same time, IHL acknowledges the possibility of incidental harm to 
civilians and their objects. So albeit the attack intended against 
military objectives and required caution in terms of methods and 
means of warfare is exercised, yet in the achievement of objective 
collateral damage to protected ones is inevitable, the last 
protection afforded by IHL is proportionality. All these are 
critically analyzed concerning the relevant treaty and customary 
rule, resolutions of the Security Council, judicial decisions.  

3.2.1 Balancing military necessity and humanity: A grund norm 

The essence of IHL is the maintenance of balance between 
humanitarian considerations and military necessity. Thus it 
acknowledges the use of force where such use is inevitable and to 
cause injury, destruction, or death thereof and to derogate from 
certain principles applicable at the time of peace. But this does not 
mean the command is given a blank cheque (carte blanche) for 
wagging arbitrary war. Rather, certain limitations should be 
placed in the exercise of authority by not only restricting the 
means and methods of warfare75 but also by affording protections 
to categories of individuals. It is stated in Hague Regulations of 
1899 and 1907 that ―the right of belligerents to adopt the means of 
injuring the enemy is not unlimited.‖76 Hague Regulation IV, 
according to the International Court of Justice (ICJ) has emerged 
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as customary law.77 Every rule of IHL is a dialectical compromise 
between the opposing concerns. Marten clause inserted in the 
Hague Regulation IV also conjoins the military necessity with the 
humanity, as it states that: 

“Until a more complete code of the laws of war has been issued, 
the High Contracting Parties deem it expedient to declare that, 
in cases not included in the Regulations adopted by them, the 
inhabitants and the belligerents remain under the protection and 
the rule of the principles of the law of nations, as they result from 
the usages established among civilized peoples, from the laws of 
humanity, and the dictates of the public conscience.” 

International law is permeated by the elementary considerations 
of humanity.78 Being human is given but keeping our humanity is 
a choice. IHL ensures human treatment to all categories of 
individuals as its birth was an effort for ameliorating the 
sufferings of the injured participants of the Battle of Solferino in 
1859.79 Those who are not taking a direct part in hostilities are to 
be humanely treated.80 Even if the necessity demands conflict the 
warfare has to be restricted. This balancing requirement is well 
articulated in article 16 of the Lieber Code of 1863 which states 
that ―Military necessity does not admit of cruelty—that is, the 
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infliction of suffering for the sake of suffering or for revenge, nor 
of maiming or wounding except in fight, nor of torture to extort 
confessions. It does not admit of the use of poison in any way, nor 
of the wanton devastation of a district. It admits of deception, but 
disclaims acts of perfidy; and, in general, military necessity does 
not include any act of hostility that makes the return to peace 
unnecessarily difficult. Here, the principle of proportionality is 
also relevant whereby the coercive response should not outweigh 
the intended military aim that is to weaken the forces of the 
adversary but not to exterminate them.81 The principle of 
distinction and the discussion on collateral damage is also 
relevant here. So it is not possible to distinguish them 
satisfactorily as they are not separable rather correlated concepts. 
The writer for ease of analyzing covers all the general principles of 
IHL under the main head of principle of balance between 
humanity and military necessity and is analyzed below. 

3.2.2 Principle of distinction: A restriction to unbridled 
hostilities 

For the very first time, the principle of distinction was laid down 
in the St. Petersburg Declaration which states while defining 
military objective as ―[the] only legitimate object which State 
should endeavor to accomplish during war is to weaken the 
military forces of the enemy.‖82 Thereafter though no explicit 
principle of distinction was a part of Hague Regulations yet a 
reference to it was made in article 25 whereby it is prohibited to 
attack by any means the civilian undefended objects including 
their dwellings and buildings. Articles 48, 51 (2), and 52 (2) of AP I 
which are without any reservation agreed upon codifies the 
distinction principle (since any such reservation which 
undermines the very object of a treaty is not allowed83). Here it is 
important to mention that this prohibition extends to both 
offensive and defensive attacks.84 The negation of such an attack 
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by any side to the armed conflict constitutes a war crime.85 The 
significance of this principle can be assessed from the fact that 
though some states are not the party to Additional Protocols to 
Four Geneva Conventions yet their military manuals do 
incorporate the distinction rule.86   
 During the conduct of hostilities, the distinction is to be 
made by the parties to the conflict between combatants and non-
combatants and between civilian objects and military objectives.  
Non-combatants include civilians, as well as the soldiers, place 
horse de combat (out of combat). However civilian immunity is 
qualified as when they start taking an active part in hostilities they 
lose the civilian status for time being and thus are no more 
entitled to civilian protections under IHL. It is an undisputed rule 
of IHL that protection is afforded to civilians against the dangers 
arising from military direct attacks, ―unless and for such time as 
they take a direct part in hostilities.‖87 The Israeli military court 
reiterated that the non-combatant immunity based on the 
principle of distinction is a cornerstone of IHL.88 In other words, 
this principle is a cardinal and intransgressible principle of IHL.89  
The principle of distinction is equally applicable in NIAC.90 UN 
Security Council has repeatedly condemned the killing of civilians 
in the armed conflicts with special reference to Yemen, Iraq, Syria, 
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Palestine, Rwanda, Somalia, Afghanistan, and few others.91 Thus, 
the unbridled cruelty has been limited by the balancing 
requirement. The principle of proportionality (will be discussed in 
detail below) determines the placement of fulcrum whereby both 
opposite poles (necessity and humanity) could be balanced.92  
 The contemporary asymmetric warfare has shifted the 
paradigm of war that was once fought on the battlefield at 
distance from the densely populated civilian population but is 
now taking place in the center.  This has led to the frequent 
involvement of civilians in military operations. Many private 
security and law enforcement agencies today have been included 
in the realm of armed conflicts due to the outsourcing of functions 
that were once considered the sole prerogative of armed forces of 
a state in the case of IAC. These have made the application of the 
principle of distinction extremely doubtful. So, civilians are 
vulnerable to direct attack owing to anomalous war-like 
situations.  

3.2.3 Principle of Proportionality: The Balancing of Torques 

The differentiation principle, as aforementioned, requires the 
exercise of caution in distinguishing between combatants and 
non-combatants and their objects respectively.93 But this 
distinction is not as simple as it seems. In conventional warfare, 
the intermingling of civilians with combatants and their objects 
makes it difficult to distinguish between them or where military 
aim cannot be achieved except by causing suffering to otherwise 
protect which raises the concern of breach of non-combatant 
immunity.94 This triggers the application of the proportionality 
principle and the relevant test would be whether the actions in 
terms of their nature and extent were proportionate to the 
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anticipated military objective?95 Thus the proportionality 
requirements, as said before, serves the function of fulcrum for 
balancing the two opposing forces of necessity and humanity.96 
The legal basis of the principle of proportionality can be found, 
primarily, in article 51 (5) (b) of AP I while defining indiscriminate 
attacks include: ―an attack which may be expected to cause 
incidental loss of civilian life, injury to civilians, damage to 
civilian objects, or a combination thereof, which would be 
excessive in relation to the concrete and direct military advantage 
anticipated.‖97 The shortcoming of this article is that it only 
describes the standard against which attacks are to be carried out 
yet it is silent as to who is responsible to ensure compliance with 
the proportionality principle. Other legal instruments also upheld 
the prohibition against the attack which renders the required 
distinction ineffective.98 Though no explicit reference is made to 
the principle of proportionality in the case of NIAC in AP II yet its 
preamble does indirectly refer to it due to its inherent nature. In 
recent times it is made the substantive part of modern treaties.99 
Most significantly this principle also forms the essential part of 
customary law.100  
 The term ―concrete and direct military advantage‖ is 
interpreted by ICRC as an advantage ―substantial and relatively 
close, and that advantages which are hardly perceptible and those 
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which would appear only in long term should be disregarded.‖101 
The proportionality criteria were laid down in Galic case which 
states that, inter alia, “In determining whether an attack was 
proportionate it is necessary to examine whether a reasonably 
well-informed person in the circumstances of the actual 
perpetrator, making reasonable use of the information available to 
him or her, could have expected excessive civilian casualties to 
result from the attack.‖102 Prohibiting the use of weapons resulting 
in indiscriminating attacks the ICJ held that ―the very nature of 
nuclear weapons, and the high probability of an escalation of 
nuclear exchanges, means that there is an extremely strong risk of 
devastation. The risk factor is said to negate the possibility of the 
condition of proportionality being complied with. The Court does 
not find it necessary to embark upon the quantification of such 
risks; nor does it need to enquire into the question of whether 
tactical nuclear weapons exist which are sufficiently precise to 
limit those risks: it suffices for the Court to note that the very 
nature of all nuclear weapons and the profound risks associated 
therewith are further considerations to be borne in mind by States 
believing they can exercise a nuclear response in self-defense in 
accordance with the requirements of proportionality.‖103 Shortly, 
from the above discussion, it is established that the decision of 
proportionality demands assessment. But the question here arises 
whether such assessment should be subjective or objective? In the 
Galic case, the ICTY applied the reasonable person test whereby it 
held that assessing the proportionality of attack depends on the 
examination that ―whether a reasonably well-informed person in 
the circumstances of the actual perpetrator, making reasonable 
use of the information available to him or her, could have 
expected excessive civilian casualties to result from the attack.‖104 
This has now been established as the popularly employed 
standard of a reasonable military commander.105  
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 Here again, the issue is the same as that emanates from the 
wars being fought in the cities. By estimation, approximately 2/3rd 
of the world population is expected to live in urban cities by 2030. 
Conflicts have moved into the living areas and cities have 
changed into battle zones. The armed conflicts fought from and in 
urban areas have a huge impact on civilians and civilian objects. 
The provision of health services is halted, communication 
infrastructures are destroyed, access to basic facilities including 
clean drinking water and education stops, and most significantly 
it results in internal displacement which has its negative socio-
economic impacts. The protected civilians become vulnerable to 
direct attacks. The situation deteriorates when the adverse party 
uses explosive weapons in the densely populated cities resulting 
in an indiscriminate attack that undermines the very protections 
of IHL. Moreover, another dark aspect of it is how to categorize 
those who are civilians in the daylight and fighters in dark. These 
asymmetries have ended in grave violation of IHL. These 
challenges faced by IHL need a satisfactory redressal.  

3.2.4 Principle of Precaution: A sine qua non for attack  

IHL bounds the attacker withers undertaking the feasible and 
reasonable precautions in attack. This care and caution are to be 
exercised not only throughout the attack but also in the stages of 
planning, deciding, and launching an attack.106 It is interrelated 
with the principle of distinction afore discussed. Attackers are 
required to spare the protected individuals and objects in the 
conduct of hostilities.107 This protection is also extended to the 
civilians and their objects in NIAC.108 Moreover, this precaution 
principle has evolved as a customary norm not only because it 
fleshes out the general principles which pre-exit but also because 
no state including those who have not yet ratified AP I have not 
contested it. When in an attack against military objectives loss is 
incurred onto civilians then ICTY noted that ―international law 
contains a general principle prescribing that reasonable care must 
be taken in attacking military objectives so that civilians are not 
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needlessly injured through carelessness.‖109 Moreover refereeing 
to the Martens clause the tribunal held that:  ―The prescriptions of 
… [Article 57 of the 1977 Additional Protocol I] (and of the 
corresponding customary rules) must be interpreted to construe 
as narrowly as possible the discretionary power to attack 
belligerents and, by the same token, to expand the protection 
accorded to civilians.‖110 Furthermore, it is a customary rule of 
IHL that the combatants have to exercise the feasible precaution 
for minimizing the injury to civilians and their objects if such 
harm is inevitable for the attainment of the military objective.111  
 Sates have interpreted the term feasible attack to include 
only those precautions which are practicable in the given 
circumstances and taking into account the military and humanity 
considerations.112 The issue here is that who is responsible in the 
event it is established the authority fails to exercise required 
precaution? After much debate, it was opined by several states 
that this responsibility lies on the shoulder of such a commander 
who has the prerogative of canceling or suspending the attack.113 
Moreover, such a responsible commander needs to take the best 
available intelligence information through all reasonable means in 
this regard. This principle is conjoined with the responsibility in 
terms of target verification114, assessment of the attack 
aftermaths115, target selection116, warning117, control to be exercised 
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during the attack118 , and the choice of means and methods of 
warfare119.  

3.2.5 Prisoners’ treatment under IHL 

GC III is a convention explicitly dealing with the prisoners of war 
which is a term used only in IAC. The status determination 
criteria for combatant status is laid down in Article 4 (A) of the 
said convention which includes that when the members of armed 
forces inclusive of the militias and volunteer groups in forces, 
resistant armed groups, forces regularly recruited in armed forces 
which shows allegiance towards government not recognized by 
adverse Party, levee en masse falls into the hands of the adverse 
party then they are the prisoners of war and they should be duly 
treated. It is one of the three combatant privileges accorded by 
IHL.120 If there is a doubt as to the prisoner status of an individual 
detained till the time his actual status is determined by a 
competent tribunal he is to be given the protections of status he is 
claiming.121 The onus of proof lies on the Detaining Power and in 
absence of any successful rebuttal such an individual is presumed 
to be a prisoner of war.122 When an enemy combatant is captured 
he is to be treated humanely without any prejudice on any 
basis123, protected from any harm124 and public curiosity125, 
provided with food, medical assistance, and clothing126, be 
afforded the judicial guarantees of a fair trial127, and cannot be 
made an experimental group for any medical or scientific 
research.  Informing the detainee of the charges against him is his 
inherent right unless the same is done for some penal reasons. 128 
Then he must be given the right of a fair trial for which access to 
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counsel is necessary.129 Except for the details necessary for their 
identification they cannot be coerced to spill other information.130 
As soon as the hostilities end the POWs are to be released without 
any justifiable delay.131 But here the concern arises for individuals 
detained such as those belonging to the Taliban which if released 
as required will pose a great threat to the Detaining Power. And 
another debate is the status of unlawful belligerents once they are 
captured and how they will be protected if they are negated the 
status of civilians or combatants correspondingly the status of 
prisoners of war. So there are several pressing debatable issues 
concerning the determination of prisoner status and the protection 
thereof. 

4. Compatibility Test of Islamic jus in bello and IHL 

The hands of its fighters have always been cuffed by Islam. These 
limitations have given the war an ideological cum ethical 
dimension.132 Long before the codification of IHL in Geneva Law, 
its protections in basic form could be found in the Islamic 
teachings.133 The compatibility of both the humanitarian regimes 
will now be tested in parts from the general discussion done in 
detail above.  

a. Concerning aims and principles, both legal systems 
converge for the attainment of peace and to mitigate the 
sufferings of war in necessity. 

b. There is a slight difference in the nature of necessary 
attacks in international law and Islam. In event of military 
necessity, the limited attack is permissible while in Islamic 
law the same is not mere permission rather an obligation, 
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although both are conjoined with humanitarian 
considerations.134 

c. The attacks on the non-combatant objects and buildings 
are prohibited in binding terms in both legal systems. 
Moreover, both of them upheld the obligation to spare 
those who are out of combat including medical and 
religious personnel. Perfidy that is hiding the combatant 
status to unlawfully gain the trust of the enemy and then 
attack him is strictly forbidden in both legal systems. The 
usage of means and methods of warfare are also restricted 
and no superfluous injury can be inflicted.   

d. Mutilation is prohibited in both legal systems.  
e. The proportionality balancing test in Islam weighs the 

expected good out of war and the evil or harm likely to 
cause (which has already been discussed as IHL‘s general 
principle). Thus only if the harm to be corrected outweighs 
the harm likely to cause to protect only then such an attack 
can be executed. 

f. The modern interpretation of Islamic jus in bello in 
affording protections does not differ in Muslims and non-
Muslims because the sole criterion is of public welfare 
(maslahah) and administration of justice.135 These 
protections are also indiscriminately accorded by IHL. 

g. Respecting the dignity and fundamental rights of Prisoners 
of War is demanded in both legal regimes, yet from the 
discussion on the treatment of prisoners of war, a 
difference in the termination of captivity in Islamic law 
and IHL can be argued but that difference, according to 
the majority of jurists, does not exist. Since only a few like 
Imam Abu Hanifa favors the killing of prisoners of war so 
to curtail the manpower of the enemy instead of freeing 
them on ransom. They argue it, as already referred, to the 
tradition found in the life of Prophet Muhammad (PBUH) 
where he ordered the execution of just a few prisoners but 
it is established in the detailed discussion above that those 
enemies were executed for other offenses and that the 
latter practice was of gratuitous release. However, about 
the general treatment of prisoners of war, once they are 
captured, both IHL and Islamic law are on the same plane. 
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Though difference exists but that do not materially affect the 
application of general principles, there are, broadly speaking, 
similar protections like the distinction between combatants and 
non-combatants based on which civilians and their objects are to 
be spared, treatment of prisoners of war, and their repatriation, 
property protection including the environment. Not only in terms 
of protection there is coherency but also in the terms of 
responsibility and punishment for those who violate such rules. 
The researcher is of the view that especially in NIAC the 
protections and general principles are not only coherent with IHL 
but also surpasses it. Even in the Human Rights and 
Humanitarian gatherings it has never been argued that Islamic 
standards at times of war different rather their congruence has 
always been stressed.  As has already been mentioned in 
beginning Islamic law reiterates the honoring of treaties136 
whereby the treaties signed by state plenipotentiaries bind its 
citizens. Thus even the compliance of Geneva Law is religiously 
binding on the so-called Muslim combatants who have made their 
manuals inconsistent with the basic teachings of Islam that are in 
line with IHL.137   

5. Conclusion and Recommendations 

This leads to the conclusion that the only difference lies in the 
release of prisoners and that too to the claim of a faction of jurists. 
Nevertheless, it can rightly be concluded that both legal systems 
complement each other; thus it is in line with the argument from 
where this article started and now recommendation will be made 
for maximising the output in terms of their application.  
 The compatibility of Islamic jus in bello and IHL albeit 
some disagreements in few areas exhibits the universality of the 
general principles of conduct of war. But in the Muslim world, the 
gap between theory and practice needs to be bridged. For that, 
firstly, the dissemination of the knowledge of Islamic rules 
governing the hostilities conjoined with the study of IHL is 
necessary not only in educational institutions but also to all the 
relevant stakeholders including law enforcement agencies. 
Secondly, the pressing issues of the modern world in the Muslim 
context should be talked about instead of just discussing past 
events. Researchers should be carried out on contemporary 
challenges the most notable being the ISIS and other extremist 
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terrorist groups. Moreover, the religious scholars and institutions 
must spread the actual word of God and promote respect for the 
laws that are consistent with Islam even if such laws are mostly 
codified by the West. Other platforms can be fruitfully employed 
for promoting the convergence of Islamic jus in bell and IHL. 
Muslims should be educated and make aware of the fact that the 
underlying IHL principles are deeply rooted in the injunctions of 
Islam which are binding upon them in any case. It is important to 
make them realize this because, like any other subfield of Public 
International law, IHL does face huge criticism on its enforcement 
mechanisms and doubting its sanctity as law or terming it as a 
subfield of positive morality. Moreover, the application of IHL is 
doubted by many in the modern asymmetric war fares for 
instance there is a huge debate on the legal implications of the 
activities of Al-Qaeda and Taliban. These lacunas can be 
effectively filled by religion and especially when such religion is 
Islam to which its subjects surrender. Legislators and judiciary are 
equally responsible in the Muslim countries. Islamic clerics must 
be engaged in joint conferences and workshops with IHL experts. 
So, IHL and Islamic law owing to their consistency in the 
underlying aim can jointly be employed for maximising the 
protections they offer as the sum is greater than its parts.  Lastly, if 
people follow the words of ʿAli ibn Abi Talib that, ―There are two 
types of people: your brothers in religion or your peers in 
humanity,‖138 then there can be no violation of IHL.  
 

*************** 

                                                           
138 ʿAli ibn Abi Talib, Nahj al Balaghah, ed. Sobhi Salih (4th 

edition) (Cairo: Da  r al-Kita  b al-Masr i, 2004), 427. 



Islam. L. Rev. [Vol. 5: 1 & 2, Spring/Summer, 2021                                                                             115 

The Gap between the Juvenile Justice System Act 
2018 within the criminal justice system of Pakistan: 

Time to reform the Act 

Amjad Hilal 

Abstract 

This article presents the current juvenile justice system act 
2018 within the criminal justice system of Pakistan. The only 
major law dealing with children rights within the criminal 
justice system is Juvenile Justice System Ordinance 2000 
which was repealed and Juvenile Justice Act 2018 was 
introduced. Effective legislation is needed for the 
implementation of the Act in Pakistan. Unfortunately, neither 
the Juvenile Justice System Ordinance 2000 was implemented 
nor the Juvenile Justice System Act 2018 has been 
implemented with its true spirit in the country. On a paper it 
is good to get the guidance and sometime good for academic 
purposes however no practical steps have been taken so far in 
the implementation of the law seriously. This paper examined 
all aspects of the issues, gaps and defects in legislation as well 
as the non-existence of separate institutions in the context of 
rehabilitation, placement and reformation of juvenile 
offenders. 

Keywords: Juvenile Justice System, rehabilitation, Juvenile courts, 
psychosocial support program.  

 1. Introduction 

Children in any country are one of the greatest national asset and 
resource. They deserve a healthy environment and it is the 
responsibility of the state to provide them with equal opportunity 
for example education, health facilities and life security. For the 
development of children, especially during the period of growth 
there is a need of reducing inequality and ensuring social justice. 
Pakistan is one of the signatory to the Convention on the Rights of 
Child (CRC).According to Article 37 of the convention, “States 
Parties shall ensure that: (a) No child shall be subjected to torture 
or other cruel, inhuman or degrading treatment or punishment. 
Neither capital punishment nor life imprisonment without 
possibility of release shall be imposed for offences committed by 
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persons below eighteen years of age.”1 Even the Constitution of 
Pakistan, 1973 protects and safeguards the rights of the children. 
Being the signatory to the Convention on the Rights of Child 
(CRC), Pakistan introduced the first ever Ordinance which was 
called Juvenile Justice Ordinance, 2000 that was subsequently 
repealed and Juvenile Justice System Act, 2018 was introduced. 
Since the main purpose was to introduced new laws in the 
Juvenile Justice System Act 2018, unfortunately, those laws were 
missing in the previous ordinance. No data is available regarding 
the number of juveniles in the jails in different provinces of 
Pakistan. According to the juvenile justice ordinance 2000,any 
offender below the age of 16 will be entitle to the concession of 
bail irrespective of the nature of the offence. Similarly, if the 
offender is above 16 years of age then it is up to the court to use 
their own discretion. However in the current JJS Act 2018 has 
defined the juvenile as a child who has not attained the age of 18 
years. In both the cases, the main element which is the 
implementation of the act was missing in the previous as well as 
in the current JJS act 2018. 

2. Juvenile Justice within the context of Pakistan 

 2.1. Concepts and Definition 

The Act defines a child as „a person who has not attained the age 
of eighteen years‟2. The children in any country are the most 
vulnerable not only because of their tender age but also the 
environment where they are living and therefore they are more 
prone to abuse. One of their fundamental rights is that they must be 
treated in a dignified way and their honor must be protected at any 
cost. To ensure this some of the High Courts in Pakistan have 
designated juvenile courts for the trial of children. Pakistan is not a 
single country on the globe where the juvenile are involved in 
different kind of offenses but around the globe whether it is 
developed or developing countries, they have more or less 
juvenile cases. However most of the developed countries have a 
separate system and laws for Juvenile offenders. For instance in 
the UK, USA and most of the European countries they have a 
well-established Juvenile justice system. In fact, it is basically one 
of the part of a criminal justice system specialized in dealing with 
those children who are involved in less or more heinous offenses. 
Through this system justice for all juveniles can be achieve.  
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2.2. Definition of Juvenile: 

 The Juvenile Justice System Act 2018 define juvenile as “Child 
means for the purposes of this act a person who has not attained the age 
of eighteen years”3 According to Article 1 of the UN Convention on 
the Rights of Child “CRC”, a child means every human being below 
the age of eighteen years unless under the law applicable to the child, 
majority is attained earlier”.4  

There is lot of factors which is responsible for the   criminal 

conduct of the juveniles as well as adults. This is because where they 
do not have the complete knowledge of the nature as well as the 
severity of the offence. The child is the most vulnerable and can 
easily become the victim of circumstances, the result of which 

exhibits his criminal conduct, apparently, because of the lack of 
understanding of the act or sometime abuse of the others. The main 
responsibility of his criminal act cannot be attributed to one factor 
but it could be the parents, the society the education institution as 
well as work place. It has been established that neither conviction 
nor the punishment of a juvenile offender will help him or her in 
reforming as well as eliminating the crime from the society. Owing 
to this fact in most of the developed countries a separate juvenile 
justice system has been established which is gaining popularity and 
is now being followed and applied in legal justice system 
internationally. 

3. International Law 

A glance over the International Convention on the Rights of Child 
shows that all the articles specifically emphasis on the dignity, 
honour and safe guard against all types of discrimination. 
According to Article 2 of the International Convention on the Rights 
of Child: 

1. States Parties shall respect and ensure the rights set forth 
in the present Convention to each child within their 
jurisdiction without discrimination of any kind, 
irrespective of the child's or his or her parent's or legal 
guardian's race, color, sex, language, religion, political or 
other opinion, national, ethnic or social origin, property, 
disability, birth or other status. 

2. States Parties shall take all appropriate measures to ensure 
that the child is protected against all forms of 

                                                           
3 Ibid 
4 Convention on the Rights of the Child. 
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discrimination or punishment on the basis of the status, 
activities, expressed opinions, or beliefs of the child's 
parents, legal guardians, or family members. 

Similarly, Article 3 

1. In all actions concerning children, whether undertaken by 
public or private social welfare institutions, courts of law, 
administrative authorities or legislative bodies, the best 
interests of the child shall be a primary consideration. 

2. States Parties undertake to ensure the child such protection 
and care as is necessary for his or her well-being, taking 
into account the rights and duties of his or her parents, 
legal guardians, or other individuals legally responsible 
for him or her, and, to this end, shall take all appropriate 
legislative and administrative measures. 

3. States Parties shall ensure that the institutions, services 
and facilities responsible for the care or protection of 
children shall conform to the standards established by 
competent authorities, particularly in the areas of safety, 
health, in the number and suitability of their staff, as well 
as competent supervision.5 

Apart from the above mentioned Convention, there are also other 
human rights laws worldwide which recommend least guidelines 
corresponding to the treatment of adolescent reprobates and their 
restoration in the general public; for or example, the Beijing Rules 
1985; the Riyadh Guidelines 1990 the UN Rules 1990. All these Rules 
describe the treatment of juvenile in the institutions. 

4. National Legislation in Pakistan 

When it comes to the National legislation in Pakistan, Article 10 and 
10-A of the Constitution of Pakistan specifically describe the 
safeguards of Juvenile against arrest and detention. According to 
Article 10, “Safeguards as to arrest and detention. The same is 
stated in Article 10-A. Right to fair trial: This shows the civil rights 
of any person irrespective of his age especially in criminal offenses 
/cases a fair trial is his fundamental right. If the person detained 
he will be immediately  informed of the grounds of his/her  arrest, 

                                                           

5 Convention on the Rights of the Child 
(https://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx) 
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Secondly he/she will be produced before the court of law and 
thirdly he /she will be provided the assistance of a legal counsel in 
order to ensure the  protection of child.  

According to Juvenile Justice System Act 2018  it has clearly 
mentioned at section 6(3) that if a juvenile is arrested either minor or 
major offences in any case the juvenile will be treated as he has been 
arrested for the commission of minor offense. Similarly in the same 
act, a juvenile is entitled to the concession of bail even in non-bail 
able offence. Similarly in a case of any juvenile below the age of 15, 
he/she must be referred to a reformatory school and if there is any 
need training should be given to such juvenile. Even the court has 
been empowered in criminal cases in terms of juvenile to release 
those juveniles who are convicted for the first time.  Similarly, the 
court, having regard to the age of a convicted person imprisoned for 
up to two years, may release him after due admonition.6 However, 
The Government has done very little in the context of implementing 
the above constitutional rights of the juvenile. Though some bills 
have been approved for example Child Offender Bill” separate 
juvenile courts been proposed, unfortunately all these bills and 
recommendation has been gone to a cold storage. Now the time is to 
give a practical shape to all these bills and recommendations 
proposed by the legislature of the country. 

5. Recommendations to reform 

5.1. Separate Juvenile Courts and Juvenile Institutions  

 Throughout the country the judiciary has been overloaded with the 
pendency as well as disposal of cases. According to the institution of 
cases the ratio of judges in each district is very low. Therefore access 
to justice cannot be achieved with a small number of judges 
recruited in different districts of the country. Due to theses gaps and 
due to the non-compliance of laws, the juvenile are the most who 
are facing trial or detention and facing lot of difficulties. Not a single 
government till date has allocated a separate budgetary head for the 
juvenile cases, reformative schools and education establishment 
where they can feel like a normal child and not like a culprit.  There 
is need to make a setup for juvenile within the existing courts for 
example separate time or days may be allocated for Juvenile cases. 
Similarly, the number of judicial officers/judges may increase and 
will ultimately resolve the problem. Presently there are few separate 
juvenile institutions in the country. Throughout the country there is 
no separate Juvenile institution .Therefore separate Juvenile 

                                                           
6 Section 562(1A). 



120                                                                           Juvenile Justice System Act, 2018: Time to Reform it 

institution may be established not at provincial level but at district 
level. The juveniles in prison must be separated from adults as well 
as necessary steps must be taken to ensure that they are also safe in 
judicial custody.. It is the duty of the government to established 
committee‟s which will be responsible for making policies and rules 
for juvenile institutions. The segregation of juvenile from adults will 
not be enough; the environment within such places must also take 
into account and practical steps must be ensure where they will be 
exposed to opportunities like  education, psychosocial support 
program and vocational trainings etc. 

5.2. Administrative Structure: 

 Similarly, the government must ensure a proper mechanism and a 
structure for the juvenile within the juvenile justice system. The staff 
that is responsible to look after the juvenile should be equipped with 
training as well as they should be train in giving psychosocial 
support to the Juvenile offenders. The government should also 
follow the similar training program already exists in western 
countries. The must be sensitize about the issues of the juvenile and 
must be well equipped with all the necessary training. Apart from 
the staff working in juvenile placement institutions, police officers 
staff from prosecution department, judges, lawyers, probation 
officers, and jail staff. 

5.3. Legislative Measures 

Currently, the legislative measures for Juvenile justice system are 
not enough .To give a feeling of security as well as  to protect the 
juvenile from every  kinds of discrimination,  juvenile delinquency 
and to safe guard them against the damage to their personality  the 
government must do proper legislation to bring at par with 
constitutional requirements and international conventions and 
standards. Unfortunately, presently  one juvenile law exists which 
is struck down by Lahore High court and no final decision has 
been made so far by  the Honorable Supreme Court of Pakistan. 
The legislatures should come up with a proper legislation which 
will address all the issues pertaining to the best welfare of child 
offenders. Most importantly, the lawyers‟ role is very crucial and 
they must be involved to come up with the proper law reforms 
and legislation for the child offenders. 

5.4. Juvenile Age for Criminal Liability 

In Penal Code of Pakistan (PPC) minimum and maximum age from 
the exemption from criminal liability is prescribed, that is 7 years, is 
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minimum and 12 years is maximum, with the exception that the 
court must firstly satisfied that whether the offender had enough 
maturity of understanding the intensity of the crime. This practice of 
minimum and maximum age is different in different around the 
globe. However, we have the example of some of the countries in 
the world where the liability in the context of a crime is still not 
decided on when we talk about the age but decision is taken on the 
basis of the mental capability of child offender as well as the 
environment where he is living .Since the changes in the Pakistan 
Penal code may be very difficult, however the proposed law may be 
practiced in a such away and the juvenile court may hear the cases 
of juvenile offenders. The juvenile courts must decide the cases on 
the basis of his/her own experience and professionalism. 

 6. The Death of a juvenile in one of the police station 
Peshawar v. The law of detention of Juvenile offender under 
section 5 of JJS Act 2018 

The Juvenile Justice System Act 2018 defines the detention of 
Juvenile offender in the following terms:7 

Section 5. Arrest of Juvenile, (1) the arrested juvenile shall be kept in an 
observation home and the officer –in-charge of the police station shall as 
soon as possible, 

a. Inform  the guardian of the child, if he can be found, of such 
arrest and inform him of the time, date and name of the Juvenile 
Court before which the child shall be produced; and  

b.  Informed the concerned Probation Officer to enable him to 
obtain such information about the Juvenile and other material 
circumstances which may be of assistance to the juvenile Court 
for making inquiry. 

 (2) No Juvenile shall be arrested under any of the laws dealing with 
preventive detention or under the provisions of Chapter VIII of the Code. 

 (3) The report under section 173 of the Code shall also describe the steps 
taken by the officer-in-charge for referring the matter to the Juvenile 
Justice Committee for disposal of case through diversion, where it was so 
required under section 9.8 

                                                           
7 The Juvenile Justice System Act 2018. 

 
8 Ibid. 
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Alone in 2019 ,2020 and 2021 only few cases have been reported 
where the juvenile offenders were taken into the police custody 
and later on sometime they were found dead or brutally tortured. 
The recent death of the 14 years old child dated 14 March 2021 in  
the custody of the police is an example that the juvenile justice 
system act is very interesting while reading it but on other hand it 
shows that no serious compliance has been so far made to 
implement the Juvenile justice system act 2018 in the country. In 
such like cases the only action taken by the government is to 
suspend the concern police officer. In such like cases the story 
ends with a compromise with the victim family. It is obvious that 
government still needed to do effective legislations. Most 
importantly, the JJS Act 2018 is completely salient regarding the 
misuse of power by the police officer in relation to JJS Act. 
Therefore strong legislation is needed in the terms of the abuse of 
any law of JJS Act by any police officer vice versa. 

6.1 Procedure of Juvenile cases 

 The dignity of any child offender is very important within the 
meaning of this act. Since we are living with a complex oriented 
society and it is very easy to get stigmatised. Therefore, it is 
important that the cases involving minor penalties may be dispose 
promptly and in a very dignified way. Similarly, the probation 
officer must be responsible for the supervision of the Juvenile 
offenders as well as other train staff of the institution. In the same 
way the parents of the Juvenile must be sensitize and should also 
arrange awareness session for them. Keeping in view the 
International standards  and to improve the exciting Juvenile 
administration system, serious steps must be taken in order to 
dispose of the juvenile cases like compensation, supervision of the 
child offender ,involvement of parents/guardians, referral 
mechanism must be specified. 9 

Conclusion 

 Due to week legislation and improper mechanism in the terms of 
Juvenile offenders, therefore there is a possibility that the Juvenile 
offenders may be maltreated and sexually abused in prisons and 
cases like the 14 years old child will be repeated in different ways. 
Therefore, it is the duty of the government to take practical steps 
and ensure the establishment of separate juvenile rehabilitation 
centers for both male and female Juvenile offenders. The 
government must allocate sufficient budget to ensure and protect 

                                                           
9 Pakistan ratified the Convention on 12 November 1990. 
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the well-being of the Juvenile offenders. It is also recommended 
that since there is no proper data available regarding the juvenile 
offenders in the country therefore a proper mechanism must be in 
place to get the data on monthly basis from each province. 
Similarly, each province may come up with legislations and 
Provincial Acts for juvenile justice system. Since each province has 
a different geography, culture and modes of committing crimes 
therefore each province will need its own legislation and act.10 

************* 

 

                                                           
10 Article 1 & 37(a) of the Convention on the Rights of the Child 

1898; and Article 6 of the International Covenant on Civil and Political 
Rights 1966. 
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Abstract   

Islamic Republic of Pakistan is an Islamic state constitutionally as 
well as by the International Charter. In its constitution, the state will 
promote Islamic manner, education and the atmosphere for worship 
to Allah Almighty among its masses. Keeping in view, the Higher 
Education Commission developed the curriculum of compulsory 
course; Islamic Studies for all Bachelor Degree Programs in Pakistani 
Universities. The Curriculum was arranged by the educationists, 
subject specialists and experts of Islamic education. It stipulates to 
focus the aims: (1) to provide basic information about Islamic 
Studies, (2) to enhance understanding of Islamic Civilization, (3) to 
improve student’s skill to perform prayers and other worships, (4) to 
enhance the skill of the students for understanding of issues related to 
faith and religious life. This paper ventures to highlight the merits 
and demerits of the HEC Curriculum for the compulsory course of 
Islamic Studies. It examines the given aims and objectives in the 
curriculum are achieved by this course with the following key 
questions: Is there given aims meet the contemporary challenges 
facing students for the promotion of Islamic knowledge? What is 
current problems of the bachelor degree students? How can we fulfil 
the thrust of the student about Islamic knowledge? Does the Islamic 
Studies Curriculum update time to time for enhancing the students 
about the modern challenges of Islam in the world? This study 
analysis unites of the curriculum one by one and to improve with 
new topic and units for the development of Islamic education in the 
university students.  

Keywords: Islamic Education, Pakistani Universities, HEC Curriculum, 
Islamic Studies, Compulsory Course 

1. Introduction 

Education gives awareness and knowledge to upgrade and 
update everyday sciences in humanity. With knowledge by God, 
human preference is accepted upon the angles after the creation of 
universe. Islamic civilization starts from the first revelation “iqra’ ” 
by God to the last Prophet (PBUH). The first revelation consists 
upon first five verses of surah al-‘Alaq which describe to get 
knowledge with reading and writing with pen four time to 
promote humanity. The important direction of this first revelation 
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is to highlight the knowledge and source of knowledge even for 
the recognition of God. Knowledge accordingly has pivotal role. 
Without knowledge, man can not recognize his creator. The 
universe and the creation of the universe attract human mind to 
understand the creation of the creator but the all process of this 
episode comes with education and knowledge. 

The knowledge and education develops not only a person 
but it also promotes nation economically, socially and politically. 
Islam do not divide the education into its parts being its need in 
the world i.e. Islamic studies or non-Islamic studies. This division 
was arranged by the western scholars they adopted education 
according to sciences being Islamic studies is a part of social 
sciences. In this case, western universities established the branches 
of the knowledge which relates to the one part of the world 
studding its culture, religion and society. According to Western 
phenomenon, Islam exists in the society as religion and Muslim 
civilization has grown in different part of the world, with the 
evaluation of this system Islamic studies was adopted, as course, 
in the institutions. Islamic studies as a part of education, western 
scholars specified few approaches to get the research accordingly.  

After independence, Muslim nation of Pakistan devoted to 
establish society according to Islamic faith and Sharī‘ah. 
Government of Pakistan has taken place few steps for the 
reconstruction of the society according to Islam in newly 
established state. The University Grant Commission later on 
Higher Education Commission (HEC) decided to introduce the 
compulsory course; Islamic Studies in degree classes. With the 
passage of time, curriculum and syllabus was set with the 
cooperation of experts of Islamic studies from different 
institutions of the country. By last modified curriculum of HEC in 
2015, that was arranged for all bachelor programs either they 
belong to sciences or technologies it was compulsory for all 
equally.  

This article explores the curriculum of HEC that was compiled 
for bachelor programs in the education of Pakistan that meets the 
aims and objectives or not. The curriculum has aims and 
objectives to promote Islamic knowledge and education among 
youth of the country. It aims to establish Muslim nation for facing 
challenges and problem by the non-Muslims and ditheists in 
current era. This papers presents merits and demerits of this 
curriculum with analysis and critical methodology. This research 
aims to provide way out to promote Islamic education system 
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developing the youth of Pakistan with the curriculum of bachelor 
degree programs.  

2. Overview of the Study 

In Pakistan, the Islamic Studies course has two dimensions: 
classical and modern. The classical dimension is running in 
traditional institutions like madāris etc. and modern system has 
been adopting in schools, collages, and universities. According of 
Islamic perception of Pakistan, reconstruction of Islamic society is 
a prime need which had been moving the legislation system of the 
country to lunch Islamic studies course in educational institutions. 
In the constitution of the country, Islamic education was declared 
a compulsory subject for the basic education system. Education 
ministry advised all provincial text book boards to compile 
Islamic Studies book to teach the compulsory as course from 
grade first to degree class. In this process, HEC organized a 
curriculum committee to compile Islamic Studies curriculum to 
enhance Islamic tradition among Muslim youth. The HEC 
curriculum of Islamic Studies Compulsory Course was developed 
or updated, last time in 2015 which is uploaded now on HEC 
webpage1 under the title Curriculum Archive in all bachelor 
programs either engineering or sciences. As annexure C, the 
Islamic Studies outline is attached with each curriculum of the 
program.  

3. Analyzing the Objectives of the Outline  

The outline starts from the objectives which were focused to 
improve skills of the students during teachings. It is initially, 
analyzed these objectives with observing the need of the students 
and society. There were mentioned four objectives: 

1. To provide Basic information about Islamic Studies. 
2. To enhance understanding of the students regarding Islamic 

Civilization. 
3. To improve Students skill to perform prayers and other 

worships. 
4. To enhance the skill of the students for understanding of 

issues related to faith and religious life. 

The imperative study of the course is to set according to the level 
of the student with keeping in knowledge their previous studies 

                                                           
1https://www.hec.gov.pk/english/services/universities/Revis

edCurricula/Pages/Curriculum-Archive.aspx accessed 23-10-2020. 

https://www.hec.gov.pk/english/services/universities/RevisedCurricula/Pages/Curriculum-Archive.aspx
https://www.hec.gov.pk/english/services/universities/RevisedCurricula/Pages/Curriculum-Archive.aspx
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as pre requisite course before degree class. The students have been 
acquired basic teaching of Islam from grade one to intermediate 
classes. They have gotten the Islamic education from basic roots to 
describe the doctrines, worships and ethics of the religion. Even 
somehow, the students have been practically adopted some good 
values of the religion but they sue these habits regularly. In this 
regard, it does not display the current condition of the students to 
require knowledge about Islam with initial stage. The repeating of 
the matter about worthy religion with higher philosophy and 
skills can give higher techniques for improving human habits 
according to understanding. The factual knowledge about first 
said objective expresses to get basic education of Islamic studies 
although the students have already gotten these basic concepts 
about Islam repeating in previous classes. Basic education of Islam 
is divided with three categories: doctrine, system of worship and 
ethics. The students have been learnt these knowledge from 
different previous steps. The said outline requires improved 
objectives according to degree class level. Understanding of 
Islamic Civilization is not core issue of Muslim Ummah which has 
need to discuss among the student especially in the students of 
university level. The universe has been changing with global 
village to promote global ideas with the awareness of materialistic 
tools. The young mind has self-analyzing power to satisfy his or 
her body with mater escaping soul satisfaction which is not 
significantly objective in the modern time. In current time, the 
students ought to aware Islamic Civilization with the comparison 
to other civilizations exist in modern era especially with the 
western civilization because it has influence materialistically in 
the humanity promoting financial development of the man. 
Islamic civilization promotes both side of the humanity; mater 
and soul while western civilization focuses mater only which has 
root in this world and that has to die in there as well. The students 
must be award by this comparison in both civilization otherwise 
basic education of Islamic civilization was conveyed to them.  

It is effective and attractive way to explain worship system of 
Islam with the needs human body by its benefits rather than to 
explain improvement of skills of worship. Wish to perform 
worship and duty does not acquire with improvement of the skills 
but it comes with strong relations by creating strong personal 
accountability in hereafter. Willing to say prayer produces self-
assessment regarding personal relationship with God. It mostly 
depends upon the habit of practice in whole previous life not in 
few months. The process of lesson with repeating Islamic 
knowledge in one semester it truly drops desire in the heart of the 
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student for improvement of this practice regarding prayer and 
other compulsory duties by God.  

Today, Islam and Muslim Ummah are facing many issues 
either in one Muslim country or in whole Muslim community in 
the world. Some issues were adopted individually and some 
others are growing in Muslim societies with collective misdeeds. 
For addressing such issues, there is no need to include skill in 
compiling the objectives of the study of Islamic education. The 
Islamic Studies faculty should understand the background of 
those students they come to different discipline to the universities 
in bachelor level. The objectives should be compiled accordingly 
to grow their thoughts on strong Islamic foundation. They should 
convey the authentic knowledge to compete modern challenges 
grown by the western thoughts such as naturalism, atheism, 
humanism, Marxism etc. The thoughts provide to get dynamics of 
the society which develop societies on soft foundation. The 
foundation generates strong and positive relations with other 
nations to enhance human dignity and peace for the recognition 
fruit and conclusion of that foundation.  

4. Analyzing the Course of the Outline 

The improvement of the syllabus is educational science to give 
updated knowledge with time to time according to need of the 
course. It is not difficult to grow the knowledge with facing 
challenges. The HEC curriculum of Islamic studies as compulsory 
subject for degree classes was not updated after 2015. The 
curriculum is analyzed with the needs of the time and challenges 
faced by the Muslim youth especially in the country. The table 
shows the previous topics in the said curriculum and new topics 
which can be include in that outline. 

 

Previous Topics Current Suggested Topics  

Introduction to Quranic Studies  

a. Basic Concepts of 
Quran  

b. History of Quran  
c. Uloom-ul –Qur’ān 

(Difficult to 
understand) 

Human thrust to religion: 
Islam  

a. Comparison and 
Preference 

b. Introduction to 
other religions  

c. Progressive and 
growing religion in 
the world  
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 d. Characteristics of 
Islam  

  

Study of Selected Text of Holly 
Quran 

a. Basic Qur’ānic 
Teachings of Faith 
related to Surah 
Baqarah Verse 284-
286 

b. Verses of Sūrah Al-
Mumanoon Related to 
Characteristics of 
faithful people (Verse 
No-1-11) 

 

Introduction to Reveled 
books 

a. The Holy Bible  
b. Qur’ān  
c. Comparison 

between reveled 
books 

d. Revelation and 
writing by human 
text  

Study of Selected Text of Holy 
Qur’ān 

c. Faith on the Day of 
Judgment with Verses 
of Sūrah Al-Hashar 
(18,19,20) Related to 
Day of Judgment 

 

 

Study of Selected Text 
about challenge to Arabs  

a. Arabian language 
and Qur’ānic Text  

b. Protection and 
significance  

c. Challenges by 
Modern 
Orientalists  

Seerat of Holy Prophet (S.A.W) I 

a. Important Events 
with Lessons Derived 
from the life of Holy 
Prophet in Makkah  

b. Basic Qur’ānic 
Teachings of Adab-e-
Nabi relate to Sūrah 
Al-ahzāb  

 

Sīrah of Holy Prophet 
(S.A.W) I 

a. Risālah and 
Nabūwah  

b. Sīrah for all the 
time  

c. Role Modal in 
every age  

d. Blessed in indoor 
and outdoor 
activities  

e. Study of Makkan 
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and Medinian 
Times  

 

Seerat of Holy Prophet  (S.A.W) II 

a. Important Events 
with Lessons Derived 
from the life of Holy 
Prophet in Makkah  

b. Basic Qur’ānic 
Teachings of Adab-e-
Nabi relate to Surah 
Al-ahzāb  

Sīrah of Holy Prophet 
(S.A.W) II 

a. Finality of the Prop 
hood  

b. Ware and Peace in 
the Sīrah 

c. Status of the 
Prophets and 
Religious 
personalities  

d. Cartoon Issue and 
Western 
civilization  

Introduction to Sunnah 

a. Basic Concepts of 
Hadith  

b. History of Hadith  

c. Uloom –ul-Hadīth  

d. Kinds of Hadīth  

e. Sunnah & Hadīth  

f. Legal Position of 
Hadīth  

Introduction to Ḥadīth 

Added:  

Modern challenges to 
Hadīth  

Introduction to Islamic Law and 
Jurisprudence 

a. Basic Concepts of Islamic 
Law and Jurisprudence. 

b. History and Importance of 
Islamic Law and 
Jurisprudence. 

c. Sources of Islamic Law and 
Jurisprudence. 

Introduction to Islamic 
Law 

a. Basic Concepts of 
Islamic Law and 
Jurisprudence. 
(Same) 

b. Comparison 
between Islamic 
Law and Manmade 
law  
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d. Nature of Differences in 
Islamic Law. 

e. Islam and Sectarianism. 

c. Sources of Islamic 
Law and 
Jurisprudence. 
(Same) 

d. Compatible with 
the time  

e. Ijtihād; the modern 
phenomenon of 
Islam  

 

Islamic Culture and Civilization 

a. Basic Concepts of Islamic 
Culture and Civilization. 

b. Historical Development of 
Islamic Culture and 
Civilization. 

c. Characteristics of Islamic 
Culture and Civilization. 

d. Islamic Culture and 
Civilization and 
Contemporary Issues. 

Islamic Civilization 

a. Foundation of 
Islamic 
Civilization: Iqra’ 
(Knowledge and 
Science) 

b. Historical 
Development of 
Islamic Culture and 
Civilization. (Same) 

c. Comparison in 
Islamic Civilization 
and others  

d. Islamic Civilization 
local Muslim 
culture  

e. Khilāhpat System in 
Islam 

Islam and Science 

a. Basic Concepts of Islam and 
Science. 

b. Contributions of Muslims in 
the Development of Science. 

c. Quran and Science. 

 

Development of Sciences 
in Islam  

a. Creation of the 
universe and Islam  

b. Science and 
Knowledge  

c. Introduction to 
Muslim Sentences 
and their role  

d. Science and 
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modern Muslims  

Islamic Economic System 

a. Basic Concepts of Islamic 
Economic System. 

b. Means of Distribution of 
wealth in Islamic Economics. 

c. Islamic Concept of Ribā. 
d. Islamic Ways of Trade and 

Commerce. 

Economical System of 
Islam-I 

a. Islamic Economic 
System. (Kitāb ul 
Byuū‘ and Fiqh ul 
Mua‘āmlāt)  

b. Means of 
Distribution of 
wealth  

c. Halal Source of 
Rizq 

d. Islamic Concept of 
Ribā 

Political System of Islam 

a. Basic Concepts of Islamic 
Political System. 

b. Islamic Concept of 
Sovereignty. 

c. Basic Institutions of Govt. in 
Islam  

Economical System of 
Islam-II 

a. Islamic Banking & 
Finance  

b. Comparison 
between 
Conventional and 
Islamic Banking 
system 

c. Welfare Tex and 
Zakāh 

d. Sadāqat and infāq  

Islamic History 

A. Period of Khilāft-E-Rāshida. 
B. Period of Ummayyads. 
C. Period of Abbasids. 

 

Preaching System 
(Da‘wah) in Islam  

a. What is Da‘wah 
b. Da‘wah according 

to Sīrah 
c. Modern techniques 

for Da‘wah  
d. Modern Challenges 

to Da‘wah 
e. Da‘wah in Muslim 

and Non-Muslim 
Society  

Social System of Islam 

A. Basic Concepts of Social 

Social System of Islam 

A. Basic Concepts of 
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System of Islam. 
B. Elements of Family. 
C. Ethical Values of Islam. 

Social System of 
Islam. 

B. Elements of Family. 
C. Ethical Values of 

Islam. 
D. Human Rights in 

Islam 

 Muslim and Non-Muslim 
Relation  

a. Relations with 
Non-Muslim 
neighbor 

b. Country vid 
Relations  

c. Worldwide 
Relations   

 

The modern needed topics were included in said outline under 
the title of current suggested topics. Some relevant topics should 
be consisted under the major field. The outline needs to deliver 
the students with effective way by interested mythology that 
depends upon the faculty.  

5. Analyzing the Referral Material  

According to the topic, the faculty should get martial from 
specified books and that should be mentioned at the end of 
outline. In the HEC outline of Islamic Studies course, most of 
referral books were consisted by the discipline of Islamic Law 
although in only one class the Islamic Law should discuss among 
the student. For rest of the classes, only three books were 
consulted these were by Dr. Muhammad Hamidullah. The referral 
books should be consulted by different Muslim and Muslim 
scholars presenting unified material among the students. With 
this methodology they may analyze the concepts of Islam. The 
student can get the updated and approved knowledge from the 
basic sources of Islam.   

6. Conclusion and Recommendation  

According to specified material, the HEC outline was analyzed to 
improve the student’s knowledge with current and important 
issues which have to be taught to the bachelor degree classes. The 
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paper suggests new avenues for the improvement and betterment 
of the youth. Every challenge made stands in the society it must 
be addressed and the paper critically suggested replacement of 
the old curriculum. The old curriculum, almost was compiled all 
sides of Islamic studies but it was not briefed with removing those 
topics the student had touched in previous grades while new 
suggested curriculum removed taught material by the students. It 
gives awareness and knowledge to the students with new 
challenges in contemporary world due to need of the modern 
time. The bachelor degree programs in Pakistani Universities are 
the mostly signals for the students to earn and stable their 
practical life in the society. The suggested curriculum of the 
compulsory course, Islamic Studies guides the students to keep 
themselves on right way with meeting righteousness (Khair) in 
this world and achieving Jannah in hereafter.  

By keeping in view the above findings and conclusion the 
study found that there is a need to improve the HEC curriculum 
with new topics that were the challenges of the Islamic Studies.  

1 The curriculum of Islamic studies should be updated 
according to the need of time and society. The faculty should 
deliver relevant material according to the student of that 
sciences.  

2 With the both theoretical and practical approaches should be 
employed into the course to mold the mind of the student to 
the Islamic true spirit.   

3 The teachers should change the motives for creating interest in 
their teaching with modern techniques.  

4 Modern challenges should be addressed in suggested 
curriculum to uplift the student to face current challenges 
under the Islamic tools and guidance.  

5 Every degree programs should allow to change few topics 
according to the specialization of the degree background.  

6 Major changes should be acquired to all degree programs like: 
Islamic concept of Interest, Islamic mode of business, Islamic 
Idea of administration, Blasphemy Law, Human rights in 
Islam etc.  

*********************** 
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Book Review 

Shifa Haq. In Search of Return: Mourning the 

Disappearances in Kashmir. London, Lexington Books, 

2021. ISBN: 9781498582483. 

Manahil Tayyeb Khan  

The phenomenon of enforced disappearances emerged in Kashmir 

after 1989, after the outbreak of armed conflict. Armed Rebels, 

their sympathizers, political activists and large number of 

innocent persons have become the victims of ED. Multiple 

problems are faced by the victims of ED, they suffer from 

physiological and psychological disorders, from constant agony, 

trans-generational trauma to post traumatic stress disorders. The 

disappearances have economical dimensions too for example with 

the case of half widows as they get deserted from their in-laws 

along with their children. They become burden on their parents 

and this economic dependence affects the future of their children. 

The grief of victim’s family, how they choose to mourn over it. 

The historical context of disappearances in Kashmir perspective, 

different cases of disappearances and how their memories are 

preserved through art. All these aspects have been discussed in 

this book in five chapters. 

Chapter 1 deals with the manner of mourning in 

psychoanalysis, what a successful mourning is and what is its 

failure and the role of language in understanding the complexity 

of mourning. The author talks about how dreams can occur after 

going through a trauma and what they may mean. According to 

the author, the knowledge of loss remains a difficult object to 

repress for a mourner hence we sometimes see the objects in a 

dream which is a method of opening doors to memories. In some, 

grief may take melancholic roots, in some others, a profound 

mourning, likes of which may or may not be healed by time. In 

mourning, the world without the object is left empty, in 

melancholia, the ego itself is made empty. The mourner enters a 

relationship of anxiety, loss and control with these objects, the 

new object world protected and guarded throughout one’s life. 

The author discusses what a successful mourning is. That is when 

we relive our memories and ties with the lost object in order to 

                                                           
 The author is Research Associate Legal Forum for Kashmir and 

can be accessed at: manahiltkhan@gmail.com.   
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decathlete from the object that exists no longer. It is suggested that 

the dead be put to death again. The pain of loss can be turned 

round upon the subject’s own self, showing how the need to 

punish turns into self-torture and self-punishment. The survivor 

may not remember anything of the traumatic event or the 

disturbing effect but may act out the disturbed inner state in 

displaced situations. Author says that massive trauma 

overwhelms the ego’s capacity to bear the excitations caused by 

the painful event. As the trauma seeps into community life or its 

social fabric, waves of shock are felt by members. 

In Chapter 2 the historical context of disappearance has 

been discussed along with its effects on the body politic with 

special reference to Kashmir. Author emphasize on how 

disappearances in Kashmir were part of the larger policy of 

repression used by the Indian state including other means such as 

extra-judicial killings, custodial torture, rape, forced labour. In 

June 2003, the Jammu and Kashmir Government announced that 

3,931 persons had disappeared since 1990, however the figure 

given by APDP was of more than 8,000. Author criticizes the 

impunity acts like AFSPA which gives the armed forces power to 

arrest any person without a warrant under a cognizable offence or 

a suspicion. The enforcement of the AFSPA has unleashed horrific 

human rights violations and it contradicts with the constitution of 

India itself. Torture was relegated to new locations, such as 

prisons and detention camps, where punishments are carried 

outside public witnessing and the body as the major target of 

penal subjugation is disappeared. In disappearance, the body once 

snatched from communal life is isolated from history without its 

claims on life and death.  

Chapter 3 focuses on the voices of mourners in the context 

of disappearance in Kashmir. The stories of the slow ingestion of 

loss through mourning privately and publically. The author put 

light of on the harsh reality that the effects of militarization in 

Kashmir have been mostly borne by women and children. She 

talks about the struggle of Parveena Ahangar, whose 16 year old 

son got missing in 1990. Parveena Ahangar and other families of 

the disappeared came together to form the Association of Parents 

of Disappeared Persons (APDP). APDP has become a collective 

expression of mourning and appeal for reparative justice. In 

Kashmir militarization makes itself legible as a state of terror. This 

chapter is a passage into the inner world of mourners left by the 
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trauma of disappearance and their path between memories and 

haunt for the truth. The traumatization of the community at large, 

affects immediate members and bystanders. Through public 

mourning, the mothers of the disappeared give form to the pain of 

disappearance by rendering it immediate and alive to the children 

who never saw their fathers, members of the families who do not 

weep, and the members of the Kashmiri community who did not 

witness disappearance but can imaginatively connect to the pain 

of the mourners. The writer narrates the story of Rasool Ahmed 

whose 13 year old son got disappeared in 1993. The 

dehumanization caused by and deceit in the official denial of the 

traumatic event that he experienced through the judicial process. 

The writer also talks about the story of Sameena and her daughter 

Amna who went through a trauma of her father’s disappearance. 

According to Sameena meaning of disappearance as loss is to first 

lose one’s mind, to tip over the edge of cohesion or sanity. 

Another story the writer describes is of Aasa’s whose son Ajeet 

got disappeared in 1999. As a Kashmiri Sikh woman she would 

blame the Muslim Kashmiri’s for her son’s disappearance. Aasa 

had accepted her son’s disappearance as her destiny believing 

what has happened has happened and that she would sit there 

silently.  

Chapter 4 imitates on the evolving meaning of 

disappearance in Kashmiri perception. The chapter focuses on the 

work of artists and poet-writers as they describe disappearance 

through their imagination and address the dilemma of 

disappearance in the cultural fabric of Kashmir. The author talks 

about Nilima Sheikh’s work, ‘Each Night Put Kashmir in your 

Dreams’, her empathic inwardness to dream the aspects of 

traumatic moments in Kashmiri history. Through the use of 

photographs, souvenirs and art, people listen to and produce 

private variations in mourning stories to preserve and attribute 

meaning to the individual struggles and collective survival. The 

Survivor art attempts to give artists and the community a chance 

to imagine the events in an aesthetic cultural history as well as 

moral imagination. The focus of survivor art revolves around 

bodily damage, the breakdown of cities and structures, 

philosophical perils and the insufficiency of traditional symbols. 

Such an impulse is illustrated in the works of Kashmiri artists and 

poets as they bear witness to collective trauma. Masood Hussain, 

a Kashmiri artist, expresses the encounters in artistic expression as 

a graphic designer and works in advertising and watercolor 
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paintings. Some of his famous works have been discussed like 

‘Those Who Disappeared’ (2004) and ‘Look behind the Canvas’ 

(2011). Along with paintings poems invoke a close proximity with 

the actual event. In the context of disappearances in Kashmir, the 

Kashmiri poet, Naseem Shafaie, demonstrates the witnessing most 

notably in two collections of poems, Open Windows (1999) and 

Neither Shadow nor Reflection (2017) from which the trauma of 

disappearances can be imagined. In the emerging cinematic 

representation the demonstration of trauma’s can be seen in films 

such as Hamid directed by Aijaz Khan (2018), No Fathers in 

Kashmir directed by Ashvin Kumar (2019) and The Dear 

Disappeared (2018) by the Kashmiri documentary film maker Iffat 

Fatima. 

Chapter 5 traces the emerging meaning of mourning, its 

shape and outlines, to offer a possible reworking of existing 

perspectives. The chapter seeks to reclaim what mourning does to 

politics and how can psychoanalysis contribute to imagining 

collective suffering. Through their mourning, mourners of the 

disappeared in Kashmir give us an idea about their sufferings that 

we may learn to recover the disappeared as a percolating shape in 

the individual and the collective memory. In ambiguous loss such 

as a disappearance, the work of mourning involves the search for 

the lost object inside as well as the search for the one lost in the 

outside. Mourning in the case of disappearances is a response to 

the context of militarization, the mourners are also victims of 

massive trauma and state repression. The traumatic loss due to 

disappearance and the widespread exposure to violence have a 

deep impact on the survivors. Mourning in Kashmir implied 

‘tackling violence, terror and death through methods of somatic, 

sensory, affective, semiotic, symbolic, phenomenological, 

linguistic, performative and social historical constructions. In 

Kashmir the mourners’ grief is a counter-resistance to the wounds 

afflicted on the ones dominated and forced to purge memory or to 

commit to forgetting. The mourners who take on the complex 

work of waiting for the return of the disappeared turn forgetting 

into a taboo, the mourners reclaim their attachment with the 

missing as a form of political protest. While state repression 

makes the body a hostage, it is one’s ties with ‘the missing’ that 

cannot be erased. The mothers and wives, fathers and children, by 

incorporating the lost object, prevent the decay of the lives of the 

missing individual by preserving them in the inner crypts of their 

personal and collective memory. At the community level too, the 
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memory of the disappeared, is kept alive through fantasies, fears 

and concern about the past and the future. Like martyrs who 

sacrificed for the community, the disappeared persons and their 

family are imagined as permanently imperiled. The practice of 

disappearances in Kashmir will have continuing impact on the 

generations to come. 

This book is rich in content. The title reflects the whole 

idea of the book. It scrutinizes how societal remembrances and 

mourning is voiced. Authors referencing to poems and paintings 

linked to disappearances illustrate that there are creative ways of 

remembering losses and horrors which makes the book even more 

interesting to read. The author managed to refer different 

psychoanalysts with their thoughts and theories about the subject 

and it is hoped that the readers will gain knowledge about the 

long-lasting effects of disappearances and other traumas in 

Kashmir, which will go along with the generations to come.  
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 ، بین الاقوامی اسلامی یونی ورسٹی، اسلام آب اد۔ فیسر قانون، کلیہ شریعہ و قانونایسیو سی ای

 



لامۺا بٓ ا د ۺلاۺر یویو،ۺ
 ۱                                                                                     ۲-۱: ۵ا س

 
 

:کے:ب ارے:میں:شیبانیؒ:کی:کتابوں:میں:بن:الحسن:امال:محمد

ث

 
رح:وتعدیل:کے::روات:حدی

 
ج

ث

ث

رہ:مباح

 
 

:تحقیقی:جائ ث::ای 

اسداللہ:خام:پشاوری


ث

Abstract  

The sciences of Ḥadīth, founded by Muslim scholars, are 

unprecedented. One among such sciences is Jarḥ wa Ta‘dīl that 

illuminates the ways for measuring the characters of the ḥadīth 

narrators. This paper sheds light on the views of a luminary of 

Ḥanafī School of law, Imām Muḥammad b. al-Ḥasan al-Shaybānī 

who had attained the knowledge of ḥadīth with the celebrity of his 

own time, Imām Mālik and many others. In addition to his profound 

contribution in fiqh, Imām Shaybānī contributed largely in the 

sciences of Ḥadīth. The present paper analyses his views concerning 

the science of Jarḥ o Ta‘dīl. Imam Shaybānī reaffirmed many 

scholars and emphasized his students to attain education with them 

and, similarly, he critically evaluated many others. In the following 

lines his views are analyzed.    

Keywords: ‘Ulūm al-Ḥadīth, Jarḥ o Ta‘dīl, Imām Muḥammad b. al-Ḥasan al-

Shaybānī, Imām Mālik, Muḥaddithūn.  

ثتعارف:

اریخی:اخبار:کیصلى الله عليه وسلمثمسلمانوں:نے::نبی:کریم:

 

:اور:ب :

ث

 
رح:وتعدیل:کی::تحقیق:کے:لیے:کی:احادی

 
:اور:ج

ث

 
و ل:حدی

عل
:

:::کی:نیادد:اای :ے،جس:علم :اس:میں:مسلمانوں:کو:اولیت:کا:شرف::اس:کی:نظیر:دوسری:اقوال:کے:ہاں:ملنا:مشکل:ے،

:ء(::نے:اس:ب ارے:میں:تحقیق:کے:بعد:اعتراف:کیا:ے5991)ت:::ے۔:مشہور:عیسائی:مستشرق:اسد:رستم:ب از:حاصل

:دین اریخی:رواب ات:کی:تنقید:کی:اور:اس:کے:لیے:قواعد:وضع:کیے:وہ

 

:سے:پہلے:جس:نے:ب اسلال:کے:علنء::کہ:"س 

::ام:کے:الفاظ::ثہیں"۔: ين افد   فذفك ظؾماءُ  افؼواظدَ  عَ ضَ وريخقي ووَ افت   وايوتِ افر   وأول من كظّم كؼدَ "ہیں:

".الإشلامي

(1)ث

ثثث

                                                           

اوم:کراچی،:ایم:فل:عبد:الوی :خام:یونیورسٹی،:مدرس:جامعہ:امداد:العلول:الاسلامیہ ثث

 

و ل:اسلامیہ:بنوری:ب
عل
:والفقہ:جامعہ:

ث

 
ص:فی:الحدی

ص

 

خ

 

مت

:

 ibnulasadkhan@yahoo.conجامع:مسجد:درویش:پشاور۔:
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میں:ام:کے:تعدیل:وتوثیق:کے:اقواك::نقل:کرتے:ہیں،:اس:کے:بعد:دیگر:روات:حدی

رح:کے:اقواك:نقولك:ہیں،:نقل:کرتے:ہیں۔
 
ثپھرجن:کے:ب ارے:میں:ج

ثکی:تعدیل:وتوثیق:رضی:اللہ:عنہم:ہ :کرالامال:محمدؒ:اور:حاب(5)

ث۔حابہ :کی:مدح:5

                                                           

 ۔(ء1151افطبعي إوػ : وؿوف ، ، )ؿطر: وزارة إ مؼدمي إصلبويـوـوفن ، افدـتور ،  محؿد ،    ( (2

 .791ص:



لامۺا بٓ ا د ۺلاۺر یویو،ۺ
 ۳                                                                                     ۲-۱: ۵ا س

 
 

اندار:تعریف:کی:ے:،:اور:لکھا:ے:کہ:ام:کا:علم:وفقہ:بعد:والوں:سے:

ث

:جگہ:حابہ :کی:ش امال:مؒحمد:نے:کتاب:الحجہ:میں:ای 

ثزب ادہ:ے،:ملاحظہ:ہو::

ؽر إول أو جوء مون مو جوء ز مذ هذا افزّ مون ولم يَُ ؿقل لهم: وـقف جوز هذا مذ ذفك افزّ "

 ،فمإٓ ؾؼفُ  ومو افػؼهُ  ،ذين رخصوا مذ ذفكفغ افّ إوّ  إٓ ظؾمَ  مو افعؾمُ  ،فغؿوم أؾؼه من إوّ 

 (3) ."ؾؾو رأوا ذفك ؿبقحو مو ؾعؾوه ،وـّبه جفدا مِ  وأؿربَ صلى الله عليه وسلم بلمر رشول الله  وهم ـوكوا أظؾمَ 

ر:ہوام:سے:کہا:جائے:گا:کہ:یہ:ب ات:کیسے:ا ث[

 
 

ث:س::زمانے:میں:جائ
 
ر::ہوسکتی:ے،:کیا:پہلے:زمانے:سکتی:تھی:اور:ا

 
 

اجائ

 

س:زمانے:میں:ب

رے

 

:،:حابہ :۔آئے:ہیں:کیا؟:علم:تو:وہی:علم:ے:جو:پہلوں:سے:نقولك:ے::اور:فقہ:بھی:انہیں:کا:ے:فقہاء:کے:لوگوں:سے:بھی:ئ 

:تھے،:ہم:سےصلى الله عليه وسلمثکے:کاموں:کے:زب ادہ:علم:رکھتے:تھے،:وہ:نبی:کریم:صلى الله عليه وسلمثنبی:کریم:  
 
ی ر

 

و د:اور::کے:زب ادہ:ق
ج ہ
زب ادہ:

ذمات::والے:تھے،:اگر:وہ:ا

 

را:سمجھتے:تو:کبھی:نہ:کرتےخ ث۔]س:کو:ئ 

ث:اختلافی:مسائل:میں:ادب:کا:لحاظ:رکھنا:مابین::ہ :کےحاب۔1

امال:محمدؒ:حابہ :کرال:کے:اختلافی:مسائل:میں:ادب:کا:خیاك:رکھتے:تھے،:دونوں:طرف:کے:اقواك:کو::حق:سمجھتے:تھے،:

:جگہ:لکھتے: ثہیں:چنانچہ:ای 

ي افعومّ  ؿولُ  :ؿدبن الخطوب رضي الله ظـه.  ؿَول مُح  مر ادممـغ ظؿرَ أوي ذفك ظن وؿد رُ "

 ُـ ث(4)"جمقلٌ  ن صوء الله حسنٌ إ ل  ظذ ؿول زيد بن ثوبً و

::امیرالمومنین[

 

 
ای

ث

ذ:بن:ب رماتے:ہیں:کہ:عال:علنء:کا:فتوی:حضرت:زی 

 

حضرت:عمر:رضی:اللہ:عنہ:سے:یہ:نقولك:ے:،:امال:محمدؒ:ق

اء:اللہ:اچھے:اور:بہتر:ے

ث

۔]رضی:اللہ:عنہ:کے:قوك:پر:ے:،:اور:یہ:دونوں:قوك:ام:ش

ث

رے:ہیں:-6

 

:میں:حضرت:عائشہ:سے:ئ 

ث

 
 حضرت:عمررضی:اللہ:عنہ:علم:حدی

: :حضرت:عائشہجگہ::امال:محمد:ؒ:کتاب:الاصل:میں:ای 

 

 
::رضی:اللہ:عنہا::حضرت:عمر:رضی:اللہ:عنہ:کی:روای

 

 
کی:روای

رار:دیتےہیں،سے:راجح:

 

رھ:کر::رضی:اللہ:عنہا::،:حضرت:عائشہرضی:اللہ:عنہ:کیونکہ:حضرت:عمر::ق

 

:میں:ئ 

ث

 
سے:علم:حدی

ثام:کی:عبارت:ملاحظہ:ہو::،ے

" ٌُ من ظوئشي  رضي صلى الله عليه وسلم  أوثَق ظـدكو، وـون ظؿر أظؾم بحديٌ رشول الله   ظؿرَ  وـون حدي

                                                           

قبوني ،   (3) ثث۔290:  7،  الحجي ظذ أهل ادديـيِ افش 

قبوني ،        (4) :مطالعہ:ے۔:(417: 2، 209:  4،  ادديـيِ الحجي ظذ أهل افش 
 
:کی:تعلیق:قاب  ،:یہاں:مہدی:حسن::صاح 



۴                                                                    

 

 ا مامۺشیبانیۺکیۺکتابوںۺمیںۺجرحۺو ۺتعدیلۺکےۺمباحث

:دی:ے،:لیکن:[ثث(5)."الله ظـفو

 

ی لت

 

فص
یہاں:پر:امال:محمدؒ:نے:حضرت:عمر:رضی:اللہ:عنہ:کو:حضرت:عائشہ:رضی:اللہ:عنہ:پر:

ثصلى الله عليه وسلمثآگے:آرہا:ے:کہ:جہاں:نبی:کریم:

ث

 
:عنہ:کی:للہحضرت:عائشہ:رضی:ا:ہو:وہاں:کے:گھریلو:زندگی:سے:متعلق:حدی

رجیح:دی:ے

 

:کو:ئ

 

 
ث۔]روای

رجیح:دینا: میں:حضرت:عائشہ:رضی:اللہ:عنہاگھریلوں:امور:۔4ث

 

ثکے:قوك:کو:ئ

دُ " ـون ابن  ، وهذا أمرٌ مَعرُوؾيٌ  ، ـثرةٌ ؾقه ه ٓ وضوءَ مذ ذفك أكّ  بن الحَسَن: أثَورُ  وؿَول محؿ 

ظبوس ؾؼَول: فقس مذ افؼبؾي  ه ولم كعؾؿه ظن أحد إٓ ظن ابن مسعود، ؾلمو ابنُ مسعود يؼوفُ 

ٌُ . : فقس مذ ذفك وضوءبن أبي ضوفى رضي الله ظـه ـون يؼولُ  ظعّ  ، وأن  وضوءٌ   والحدَي

ـون يتوضل ثم صلى الله عليه وسلم ن رشول الله إو ـوكً قؼول: نّ أادعَرُوف ظن ظوئشي رضي الله ظـفو  ادشفورُ 

وٓ  أظؾم بذفك من ؽرهو ؾعوئشيُ . ادث وضوءلاة وٓ يُ ل بعض كسوئه ثم يؿضي إػ افصّ يؼبّ 

 (6) ."كراهو ـوكً قعـي بذفك إٓ كػسفو
:بہت:زب ادہ:ہیں:کہ:[

ث

 
رماتے:ہیں:کہ:اس:ب ارے:میں:احادی

 

:ق امال:محمدؒ

بوسہ:لینے:سے:وضو:نہیں:ٹوٹتا:،:صرف:ابن:مسعود:رضی:اللہ:عنہ:اس:کے::قائل:ے:کہ:ٹوٹتا:ے،:ام:کے:علاوہ:کسی:اور:سے:

رماتے:ہیں:کہ:بوسہ:میں:وضو:نہیں:ے۔:اور:مجھے:یہ:قوك:معلول:نہیں:ے

 

۔:ابن:عباس:رضی:اللہ:عنہ:،:علی::رضی:اللہ:عنہ::بھی:ق

:ے:کہ:نبی:کریم:

ث

 
:کو:صلى الله عليه وسلمثعائشہ:رضی:اللہ:عنہا:کی:مشہور:حدی رماتے:اس:کے:بعد:اپنی:بیویوں:میں:سے:کسی:ای 

 

وضو:ق

عائشہ:رضی:اللہ:عنہا:اس:ب ارے:میں:دیگر:حابہ :بوسہ:دیتے:اور:نماز:کے:لیے:چلے:جاتے:،:دوب ارہ::وضو:نہیں:کرتے۔:حضرت:

ث
 
ر:میرا:خیاك:ے:کہ:ا

 
ث۔:]م:کی:اپنی:ذات:ےس:سے:مراد:ا ثسے:زب ادہ:جاننے:وای :ہیں:،:اور:بظاہ

:دی:ے::کیونکہ:نبی:کریم:

 

ی لت

 

فص
کے:گھریلو:زندگی:سے:صلى الله عليه وسلمثیہاں:امال:محمدؒ:نے:حضرت:عائشہ:رضی:اللہ:عنہ:کو:

 متعلق:حضرت:عائشہ:رضی:اللہ:عنہ:کو:زب ادہ:علم:تھا۔:

ر1 رجیح:دینا۔اکائ 

 

:پر:ئ

 

 
ثحابہ :کی:رواب ات:کو:حضرت:بسرہ:رضی:اللہ:عنہا:کی:روای

:جو:حضرت:بسرہ:بنت:صفوام:رضی:اللہ:عنہاشرمگاہ:کو:ہاتھ:لگانے:سے:وضو:ٹوٹنے:کی:ر

 

 
وای

(7)

ثسے:نقولك:ے،:: 

: ::حضرت:

 

 
::بن:ابی:علیاور:وضو:نہ:ٹوٹنے:کی:روای ،:حضرت::عمار:بن:ب اسر،:حضرت::عبد:الله:بن:مسعود،حضرت::طال 

ذي ف

 

ام:ہخ :و:ا:بن:ي  :الله:عنہم:رضی:عمرام:بن:حصینر:حضرت: رماتے:ہیں:کہ:کہاں:بسرہ:بنت::

 

:ق سے:نقولك:ہیں،:امال:محمدؒ

:کرنے:والے:سارے:مرد:

 

 
:طرف:روای ذ:لکھتے:ہیں:کہ::ای  ری 

 

صفوام:اور:کہاں::یہ:جلیل:القدر:حابہ !۔:اور:امال:محمدؒ:م

                                                           

قبوني،   (5)   ۔080ص :6 آصلافش 

قبوني ،      (6) :کے:لیے:ث66ص : 7، ج : الحجي ظذ أهل ادديـيِ افش 

 

 
۔:حضرت:عبد:اللہ:بن:مسعود:رضی:اللہ:عنہ:کی:روای

 ادلامسي.  من افوضوء بوب افطفورة،  ـتوب ، 124،:ص:::1ج:::، افسـن افؽزى افبقفؼي، ث ملاحظہ:ہو:::

ثث.606:    1،  الإصوبي مذ تمققز افصحوبيابن حجر ، بسرہ:رضی:اللہ:عنہا:کے:حالات:ملاحظہ:ہو:: (7)



لامۺا بٓ ا د ۺلاۺر یویو،ۺ
 ۵                                                                                     ۲-۱: ۵ا س

 
 

:عورت:ے،:اس:کے:ساتھ:کوئی:مرد:نہیں:ے۔:اور:عورتیں:کمزور: عقل:وای ::ہیں،:اور:دوسری:طرف:صرف:ای 

ہیں۔:اس:کے:بعد:امال:مؒحمد:اپنے:لئے:دلیل:کے:طور:حضرت:عمررضی:اللہ:عنہ:کے:طرز:عمل:سے:استدلاك:کرتے::ہوتی

:کو:اس:وجہ:سے:رد:کیا:کہ:ہم:نبی:کریم:

 

 
:عورت::فاطمہ:بنت:قیس:رضی:اللہ:عنہا::کی::روای صلى الله عليه وسلمثہیں:کہ:انہوں:نے:ای 

:عورت:کی:وجہ:سے:کیسے:چھوڑ:دے:معلول:نہیں:اس: :کو:ای 

 

 
:کی:عبارت:: نے:صحیح:ب اد:کیا:ب ا:نہیں۔کی:روای امال:محمدؒ

 ملاحظہ:ہو:

بي ضوفى وظبد الله بن مسعود وظمار بن يوسر أن ظع بن أؾقه ظـدكو  ي ٓ اختلافَ افذو"

ؾلين  ، اوحذيػي بن افقمان وظؿران بن حصغ رضي الله ظـفم لم يروا مذ مس افذـر وضوء

  (8)."وهل ذـرتموه ظن أحد ؽرهو ،همٓء من بسرة ابـي صػوان

" ٌَ همٓء ـؾفم واجتماظفم ظذ هذا ظذ حديٌ بسرة ابـي صػوان امرأة  ؾؽقف قسك حدي

ػ افضعف مو هن مذ افروايي وؿد اخزت ؾوضؿي بـً ؿقس ظؿر بن إفقس معفو رجل وافـسوء 

شؽـى وٓ كػؼي صلى الله عليه وسلم ن زوجفو ضؾؼفو ثلاثو ؾؾم يعل لهو رشول الله أالخطوب رضي الله ظـه 

 ُـ :ولؿن يؼبل ؿولهو وأؾلبى ظؿر رضي الله ظـه  امرأة ٓ كدري  و فـجقز مذ ديــو ؿولَ ـ مو 

صحوب أو كسقً ؾؽذفك بسرة ابـي صػوان ٓ كجوز ؿولهو مع من خوفػفو من أحػظً أ

   (9) ."صلى الله عليه وسلمرشول الله 

رے:9)ث

 

ثتھےعالم::(:عبد:اللہ:بن:مسعود:اور:علی:رضی:اللہ:عنہما::،:عبد:اللہ:بن:عمر:رضی:اللہ:عنہما:سے:ئ 

ذین: ذین:کی:رواب ات:حضرت:عبد:اللہ:بن:مسعود:اور:حضرت:علی:رضی:اللہ:عنہما:سے:نقولك:ہیں:اور:رفع:ی  عدل:رفع:ی 

:حضرت:عبداللہ:بن:عمر:رضی:اللہ:عنہما:سے:نقولك:ے۔:امال:

 

 
ذین:کی:رواب ات:کو:اس:طرح:کی:روای مؒحمد:عدل:رفع:ی 

رار:دیتے:ہیں:کہ::حضرت:عبد:اللہ:بن:مسعود:اور:حضرت:علی:رضی:اللہ:عنہما::،:نبی:کریم:

 

کے:احواك:جاننے:صلى الله عليه وسلمثراجح:ق

رے:

 

رے:علنء:تھے،:کیونکہ:یہ:حضرات:علم:وعمر:میں:ئ 

 

کے:ب ارے:میں:حضرت:عبد:اللہ:بن:عمر:رضی:اللہ:عنہما:سے:ئ 

::علم:وعقل:والے:رہیں۔:اس::وجہ:سے:پہلی:اور:صلى الله عليه وسلمثثیم:تھے،:اور:نبی:کر  
 
ی ر

 

::تھی:کہ::نماز:میں:میرے:ق

 

 
کی:ہدای

دوسری:صف:میں:بدری:حابہ :کھڑے:ہوتے:تھے۔:اور:حضرت:عبد:اللہ:بن:مسعود:اور:حضرت:علی:رضی:اللہ:عنہما:

ث
 
ذا:ا

 

::ل ہیں،:جبکہ:حضرت:عبد:کی:نماز:کے:احواك:اچھے:طریقے:سے:دیکھے:صلى الله عليه وسلمثم:حضرات:نے:نبی:کریم:بدری:تھے۔:

ثاللہ:بن:عمر:رضی:اللہ:عنہما:جیسے:چھوٹی:عمر:کے:حاببی:دور:کھڑے:ہوتے:تھے۔

                                                           

قبوني ،  (8) ث60ص : 7 ، ج : الحجي ظذ أهل ادديـيِ افش 

قبوني ،  (9) ث.66ص : 7 ، ج : الحجي ظذ أهل ادديـيِ افش 



۶                                                                    

 

 ا مامۺشیبانیۺکیۺکتابوںۺمیںۺجرحۺو ۺتعدیلۺکےۺمباحث

ثملاحظہ:ہو:

د بن الحَسَن" ًُ جوء افثّ  :وؿَول محؿ  ظن ظع بن أبي ضوفى وظبد الله بن مسعود أنما ٓ يرؾعون  ب

 بن مسعود ـوكو أظؾم اللهضوفى وظبدبي أمذ شيء من ذفك إٓ مذ قؽبرة آؾتتوح. ؾعذ  ابن 

ؿَول: إذا أؿقؿً صلى الله عليه وسلم من ظبدالله ظؿر،  ٕكه ؿد بؾغـو أن رشول الله وشؾم صلى الله عليه وسلم  برشول الله 

لاة ؾؾقؾقـي مـؽم أوفو إحلام وافـفى ثم افذِين يؾونم ثم افذِين يؾونم.  ؾلا كرى أن افصّ 

افصف إول إذا صذ،  ؾسى أن أصحوب صلى الله عليه وسلم أحدا ـون يتؼدم ظذ أهل بدر مع رشول الله 

وافثوني أهل بدر ومن أصبففم مذ مسجد ادسؾؿغ،  وأن ظبدالله بن ظؿر رضي الله ظـفما 

ودوكه من ؾتقونم خؾف ذفك،  ؾـرى ظؾقو وابن مسعود رضي الله ظـفما ومن أصبففما من أهل 

ٕنم ـوكوا أؿرب إفقه من ؽرهم وأنما أظرف بما يلتي من صلى الله عليه وسلم بدر أظؾم بصلاة رشول الله 

  (10) فك.ذ

رجیح:دینا:(7)

 

ثحضرت:علی:رضی:اللہ:عنہ:کے:قوك:کو:حضرت:عمر:رضی:اللہ:عنہ:پر:ئ

رماتے:ہیں:کہ:حضرت:علی:رضی:اللہ:عنہ:کا:قوك:ہمیں:حضرت:ابن:عمر:رضی:اللہ:عنہ:کے:قوك:سے:

 

:جگہ:ق امال:مؒحمد:ای 

رماتے:ہیں:

 

ثزب ادہ:پسند:ے،:ق

د بن الحَسَنؿ" إفقـو أن كلخذ به من ؿول  ظع بن أبي ضوفى رضي الله ظـه أحى   ؿولُ  :ول محؿ 

 (11) ."أبن ظؿر

رے:قاضی::ہیںحضرت:عمر:رضی:ا(8) 

 

:اور:ئ 

 

َ

ث

 للہ:عنہ:أوث

رماتے:ہیں:کہ

 

:جگہ:اہل:مدینہ:پر:رد:کرتے:ہوئے:ق :ای  رے:قاضی:ثامال:محمدؒ

 

:ئ  :اور:

 

َ

ث

حضرت:عمر:رضی:اللہ:عنہ:أوث

رماتے:ہیں:

 

ثہیں،:ق

ن بغ افـوس ؾقه اختلاؾو فؾحديٌ ادعَرُوف ؾقه ظن ظؿر أطن أـن ألم  مرٌ أهذا  :وؿَول محؿد"

 : ٌؿَول محؿد .كه يؼرد بعره بوفسؼقو وؿَول أهل ادديـيِ فقس ظذ هذا افعؿلأرضي الله ظـه 

 أوثَقم جوء الحدَيٌ ظن ؽره من هو أفؾحديٌ ؾقه ظن ظؿر   ٌخزوكو ظـه هل جوء اختلافأ

من ظؿر رضي الله ظـه ومو يحدون  أوثَقؿه مـه مو ظـدهم مذ ذفك حديٌ ظؿن هو أو

                                                           

قبوني ،  (10) ثث.96ص : 7 ، ج : الحجي ظذ أهل ادديـيِ افش 

قبوني ،  (11) ث 077ص : 7، ج : الحجي ظذ أهل ادديـيِ افش 



لامۺا بٓ ا د ۺلاۺر یویو،ۺ
 ۷                                                                                     ۲-۱: ۵ا س

 
 

 (12) ."حديثه

رماتے:ہیں:کہ:میرا:اس:کے:ب ارے:میں:یہ:خیاك:نہیں:ے:کہ:اس:میں:اختلاف:ہوگا،:کیونکہ:اس:ب ارے:میں:حضرت:عمر:[

 

امال:محمدؒ:ق

:نقولك:ے:کہ:حضرت:عمر:رضی:اللہ:

ث

 
قی اا:مقال:پر۔:اہل:رضی:اللہ:عنہ::سے:مشہور:حدی

س
:سے:پسو:کو:علیحدہ:کرتے:تھے:

 
 

عنہ:اوی

رماتے:ہیں:کہ:ہمیں:ام:کی:طرف:سے:یہ:ب ات:نہیں:پہنچی:کہ:انہوں:نے:یہ:

 

:ق مدینہ:کہتے:ہیں:اس:پر:عمل:نہیں:ے۔:امال:محمدؒ

ر

 

:کیوں:نہیں:ی ،:اس:میں:حضرت:عمر:سے:کوئی:اور:قوك:پہنچا:ے:ب ا:ام:کے:علاوہ::حضرت:عمر:سے:بھی:ئ 

ث

 
رے:حدی

 

ے:قہ :اور:ئ 

:کا:انکار:کرتے:ہیںقاضی:کا:قوك:پہنچا:ے:کہ:ا ث

ث

 
ث۔]م:کی:حدی

ث:مسلمانوں:کے:اماموں:میں:سے:ہیںعبد:الله:بن:عمر::رضی:اللہ:عنہ(9)ث

رماتے:ہیں:

 

:جگہ:ق ثامال:مؒحمد:ای 

 ،ؿؾتمن ظثمان بن ظػون رضي الله ظـه ؿد رأى مو ؿُؾـَو،  ؿُؾـَو لهم:  أجل ؿد رأى مو إ :ؾنن ؿَوفوا"

ئؿي أسيء ؾفو إموم من ورأى ظبد الله بن ظؿر مو ؿُؾـَو ؾؿن أخذ بؼول ظبد الله بن ظؿر لم يُ 

 (13) ."سؾؿغ مع مو بؾغـو مذ ذفك ظن زيد بن ثوبًادُ 

ارا:مسلک:ے،:تو:ہم:ام:کو:کہیں:گے:کہ:ب الکل:یہ:ب ات:[
 
اگر:وہ:یہ:کہے:کہ:حضرت:عثمام:رضی:اللہ:عنہ:اس:کے:قائل:ہیں:جو:ہ

ارا:مسلک:ے،:جس:نے:ام:کے:قوك:پر:عمل:کیا:تو:اس:ٹھیک
 
:ے،:لیکن:عبد:اللہ:بن:عمر:رضی:اللہ:عنہ:اس:کے:قائل:ہیں:جو:ہ

را:نہیں:کیا:کیونکہ:وہ:بھی:مسلمانوں:کے:اماموں:میں:سے:ہیں،:اس:کے:ساتھ:اس:جیسا:ہمیں :سے:بھی:نے:ئ 

 

 
ای

ث

:بن:ب ذ :زی 

ث۔]نقولك:ے

:الله:(51)   

 

مااعبد:الله:بن:عباس:رض
ه

 

عت

:میں:اور:

 

ی لت

 

فص
رے:عالم:ہیں،:ام:کے:جیسا:تقوی:اور:

 

:ئ  :میں:س 

ث

 
حدی

کوئی:نہیں:ے۔

 (14)
 

ثامال:مؒحمد:لکھتے:ہیں:

ظرف بحديٌ أمع مو جوء ظن ابن ظبوس ممو رويتم وظبد الله بن ظبوس رضي الله ظـفما "

عوم ؾفل ظـدـم مذ هذا رجل وهذا ابن ظبوس ؿد رأى ـل شيء مثل افطّ  (15) صلى الله عليه وسلم.رشول الله 

                                                           

قبوني ،  (12) ثثأن يػعؾه، بوب مو يوز فؾؿحرم 260ص : 2، ج : الحجي ظذ أهل ادديـيِ افش 

قبوني ،  (13) ث672ص : 2، ج : الحجي ظذ أهل ادديـيِ افش 

قبوني ،  (14) ث660ص : 2، ج : الحجي ظذ أهل ادديـيِ افش 

قبوني ،  (15) ثث666ص : 2، ج : الحجي ظذ أهل ادديـيِ افش 



۸                                                                    

 

 ا مامۺشیبانیۺکیۺکتابوںۺمیںۺجرحۺو ۺتعدیلۺکےۺمباحث

 (16) ."كه رخص مذ ذفكأمثل ابن ظبوس مذ ؾضؾه وؾؼفه 

رے:عالم:تھے"۔:ابن:[

 

:میں:بہت:ئ 

ث

 
:عبد:اللہ:بن:عباس:رضی:اللہ:عنہما:سے:بھی:نقولك:ے:اور:وہ:حدی

 

 
تمہاری:یہ:روای

:کو:کھانے:جیسا:سمجھتے:ہیں:کیا:تمہارے:ب اس:ام:کے:جیسا:تقوی: :میں:اور:کوئی:ے:جس:عباس:رضی:اللہ:عنہما:س 

 

ی لت

 

فص
اور:

ث۔]نے:اس:کی:اجازت:دی:ہو

رے:عالم:ہیں:(55)

 

:میں:ئ 

ث

 
ثحضرت:عمر:رضی:اللہ:عنہ::حدی

رے:عالم:ہیں۔

 

:میں:ئ 

ث

 
ثثامال:مؒحمد:لکھتے:ہیں::کہ:حضرت:عمر:رضی:اللہ:عنہ::حدی

حديٌ ظؿر بن الخطوب رضي الله ظـه ادعَرُوف ادشفور وهو ـون اظؾم بحديٌ رشول الله "

  (17)"صلى الله عليه وسلم

رہ:رضی:اللہ:عنہ:سے:زب ادہ:قہ :ہیں:(51) رئ 
 
ثحضرت:علی:رضی:اللہ:عنہ:،:حضرت:ابوہ

  :ثامال:مؒحمد:لکھتے:ہیں

أكه أشوة افغرموء  :ول مذ ادوتبن أبي ضوفى رضي الله ظـه أكه ؿ ديٌ ظن ظعؾؼد جوء الح"

بؽر بن  كما قروون حديثؽم هذا ظن أبيإو ممن قروون ظـهصلى الله عليه وسلم وظع أظؾم بحديٌ رشول الله 

ظبد افرحمن بن الحورث بن هشوم ظن أبي هريرة رضي الله ظـه وظع أوثَق مذ حديٌ رشول 

ثث(18) ."من أبي هريرةصلى الله عليه وسلم الله 

::حضرت[ ر:کے:شری  رائ  رض:خواہ:کے:ساتھ:ئ 

 

:میں:نقولك:ے:::کہ:موت:کی:صورت:میں:وہ:ق

ث

 
علی:رضی:اللہ:عنہ:سے:حدی

:میں::ا ث

ث

 
رے:عالم:تھے:جو:آپ:دیکھ:رے:ہیںہوں:گے":اور:حضرت:علی:رضی:اللہ:عنہ:حدی

 

:ابو:م:سے:ئ 

ث

 
۔::تمہاری:یہ:حدی

رہ:رضی:اللہ:عنہ:سے:نقولك:ے:::اور:حضرت:علی:رضی:اللہ:عنہ رئ 
 
ر:ہ رئ 

 
ث۔]ہ:رضی:اللہ:عنہ:سے:زب ادہ:قہ :ہیں،:حضرت:ابوہ

رماتے:ہیں::اس:سے:اگلی

 

ثعبارت:میں:ق

ثر ؾقما مه ثر افذي ـون ظـدـم ؾفلا احتججتم بوٕػ آحتجوج بوٕإسرظؽم أؿُؾـَو لهم مو "

ثور ٓحتججم بهو ـما احتججتم مذ هذا آبطؾتم من افبقوع بوفظـون فو ـون ظـدـم مذ ذفك أممو 

ظع بن أبي ضوفى رضي الله ظـه  ولرضي الله ظـه ٓ يعدل ظـدكو مو ؿثر ظن أبي هريرة أن إمع 

                                                           

قبوني ،  (16) ثث176ص : 2، ج :أيضوافش 

قبوني ،  (17) ث697ص : 2، ج : أيضوافش 

قبوني ، (18) ث120ص : 2، ج : أيضو افش 



لامۺا بٓ ا د ۺلاۺر یویو،ۺ
 ۹                                                                                     ۲-۱: ۵ا س

 
 

 (19) ."ثبً من روايي أبي هريرة رضي الله ظـهأؿول ظذ رضي الله ظـه ظـدكو  نّ ٕ

:سے:استدلاك:کرنے:ہم:ا ث:[

ث

 
:سے::میں:کیوں:جلدی:کر:رے:ہو:،:تم:گزری:ہوئیم:سے:کہیں:گے:کہ:تم:اس:حدی

ث

 
حدی

:تھا،:اگر:تمہارے:ب اس:وہاں:کوئی:اور:دلیل:ہوتی:تو:اس:سے: رار:دب ا

 

:ق ر

 
 

اجائ

 

استدلاك:کیوں:نہیں:کرتے:جس:سے:ئی :بیوع:کو:ب

ارے::
 
:ہ

ث

 
استدلاك:کرتے:جیسے:یہاں:کسی:اور:سے:استدلاك:کیا:ے۔:اس:کے:علاوہ:حضرت:علی:رضی:اللہ:عنہ:کی:حدی

رہ:رضی:اللہ:عنہ:کی:حد رئ 
 
::حضرت:ابوہ ردی 

 
 

::حضرت:علی:رضی:اللہ:عنہ:،:ئ ردی 

 
 

ارے:ئ
 
ر:نہیں:ے،::کیونکہ::ہ رائ  :کے:ئ 

ث

 
ی

رہ:رضی:اللہ:عنہ:سے:زب ادہ:قہ :ہیں رئ 
 
ث۔]حضرت:ابوہ

ثحضرت:عبد:اللہ:بن:عمر::رضی:اللہ:عنہ:اورحضرت:عمر:رضی:اللہ:عنہ::کی:تعریف::(56) 

:جگہ:حضرت:عبد:اللہ:بن:عمر::رضی:اللہ:عنہ:اورحضرت عمر:رضی:اللہ:عنہ::کی:تعریف:کی:ے:کہ:ام::امال:محمد:ؒ:نے:ای 

ثدونوں:کا:مقال:بلند:ے:اور:نیک:ہیں۔

بوه ظُؿَر بن الخطوب رضي الله ظـفما مذ ؾضؾفما أرايتم فو ـون ظبد الله بن ظُؿَر وأ"

 ."...وصلاحفما
(20)

 

:فی:العلم:میں:سے:ہیں:(54)

 

ن
 
ی

 

خ
س

ثحضرت:علی:رضی:اللہ:عنہ::را

  ثثث:ثامال:مؒحمد:لکھتے:ہیں

ن أحد ٓ يـبغي ٕ :ؿقل لهم ؟ؾسؽى ظن ؿول ظُؿَر ابن الخطوب رضي الله ظـهأ :ؿَوفوا"

بي ضوفى رضي الله أيرؽى ظن ؿول ظُؿَر بن الخطوب رضي الله ظـه وفؽن وجدكو ؿول ظع بن 

 (21)."اشخغ مذ افعؾمكه ؾقفو من افرّ نظـه ؾ

:نہیں:ے:،:ہاں:ہمیں::آپ[ :کسی:کے:لئے:مناس  ا

 

حضرت:عمر:رضی:اللہ:عنہ:کے:قوك:سے:اعراض:کر:رے:ہیں:ایسا:کرب

:فی:العلم:میں:سے:ہیںحضرت:علی:رضی:اللہ:عنہ:کا:قوك:ملا:ے

 

ن
 
ی

 

خ
س

ث۔]:جو:را

رہ:رضی:اللہ:عنہ:سے:افضل:ہیں:(51) رئ 
 
ثعبد:اللہ:بن:مسعودرضی:اللہ:عنہ:،:ابوہ

:جگہ رہ:رضی:اللہ:عنہ:سے:افضل:ہیں:۔:امال:مؒحمد:نے:ای  رئ 
 
ثلکھا:ے:کہ:عبد:اللہ:بن:مسعودرضی:اللہ:عنہ:،:ابوہ

                                                           

قبوني ،  (19) ث120ص : 2، ج : أيضوافش 

قبوني ،     (20)  96ص : 6، ج : أيضوافش 

قبوني ،  (21) ثث798ص :  6، ج : أيضوافش 



۱1                                                                    

 

 ا مامۺشیبانیۺکیۺکتابوںۺمیںۺجرحۺو ۺتعدیلۺکےۺمباحث

د بن الحَسَن" حد ؽره وؿول أظؾم أهل ادديـيِ رووه ظن أبي هريرة وٓ أهذا ؿول  :وؿَول محؿ 

".ةبي هريرأن يمخذ به من ؿول أحق أظبد الله بن مسعود رضي الله ظـه 
(22) 

ر:ابن:عبد:اللهرواعبد:الله:بن:عمر:(59) :و:أفقہ:ہیںثجائ 

 

َ

ث

ثرضی:اللہ:عنہم::أوث

ریق:مخالف:نے:

 

راءت:کے:مسئلے:میں:ق

 

::ہعرو،قاسم:بن:محمد:امال:کےپیچھے:ق ر  
 
م:،بن:زب

مطع

ر:بن:  
 
 

ابن:روا:رافع:بن:ج

راءت:خلف:الامال:حضرت:عبد:اللہ:بن:عمر:اور::بشہا

 

رک:ق

 

رماتے:ہیں:کہ:ئ

 

:ق ار:سے:استدلاك:کیا:ے:تو:امال:محمدؒ

ث

کے:آب

:اور:یہ:دونوں:حضرات:مذکورہ:حضرات:سے:زب ادہ:قہ :اور: :بن:عبد:اللہ:رضی:اللہ:عنہم:سے:نقولك:ے، ر حضرت:جائ 

ثزب ادہ:فقیہ:ہیں۔

عم وابن صفوب ـوكوا ر وراؾع بن جبر بن مطٕن افؼوشم بن محؿد وظروة بن افزب :ؿَوفوا"

موم بوفؼراءة.  ؿقل لهم:  ؾفمٓء ـوكوا ظـدـم أظؾم ٓ يفر ؾقه الإ موم  ؾقمايؼرؤن خؾف الإ

ؾفذان أؾؼه ممن ... ؿَوفوا:  بل ظبد الله وجوبر ؟وأوثَق أم ظبد الله بن ظُؿَر وجوبر ابن ظبد الله

ديثغ جمقعو مع أحوديٌ ـثرة من أحوديٌ وقرك ؽم روى الحَ أخذقم ظـه افؼراءة وؾؼقفُ 

 (23) ."ؿوفؽم

اث (1)

 

ثامال:محمد:ؒ:کا:مبہم:شخصیات:کی:پہچام:کراب

:شخص:کا:ذکر:ے:تو:امال:: :میں:ای 

ث

 
:حدی امال:محمدؒ:نے:بعض:جگہوں:پر:مبہم:شخصیات:کی:پہچام:کرائی:ے،:جیسے:ای 

رماتے:ہیں:کہ:ام:سے:مراد:معقل:بن:سنام:رضی:اللہ

 

:ق ار:میں:حضرت::محمدؒ َ

ث

:اور:جگہ:کتاب:الآب عنہ:مراد:ے۔:اور:ای 

ذ::،:ابوالشعثاء::ے۔:ام:دونوں:کی: ر:بن:زی  :نقل:کی:ے،:اس:کے:بعد:ام:کا:تعارف:کیا:ے:کہ:جائ 

 

 
ذؒ:سے:روای ر:بن:زی  جائ 

ثتفصیل:درج:ذیل:ے:

:میں:رجل:سے:مراد:حضرت:معقل:بن:سنام:رضی:اللہ:عنہ۔5

ث

 
ثحدی

ا: َ

ث

:نقل:کی:ے،جس:میں:ے:کہ:کسی:نے:حضرت:عبد:اللہ:بن:امال:مؒحمد:نے:کتاب:الآب

ث

 
:حدی :مقال:پر:ای  ر:میں:ای 

مسعود:رضی:اللہ:عنہ:سے:ایسی:عورت:کے:ب ارے:میں:مسئلہ:پوچھا،:جس:کا:خاوند:فوت:ہوجائے:اور:اس:کے:لئے:مہر:

رماب ا:کہ:مجھے:اس::مقرر:نہ:کیا:گیا:ہو،:اور:خاوند:نے:دخوك:بھی:نہ:کیا:ہو۔:تو:حضرت:عبد:اللہ:بن:مسعود:رضی

 

اللہ:عنہ:نے:ق

:نہیں:پہنچی:ے۔:اس:شخص:نے:کہا:کہ:آپ:اپنی:رائے:بتادیں۔:تو:حضرت:عبد:صلى الله عليه وسلمثب ارے:نبی:کریم:

ث

 
کی:کوئی:حدی

                                                           

قبوني ،  (22) ث299، ص : 7، ج : الحجي ظذ أهل ادديـيِ افش 

قبوني ،  (23) ث557،:ص:::5ج::،  الحجي ظذ أهل ادديـيِ افش 



لامۺا بٓ ا د ۺلاۺر یویو،ۺ
 ۱۱                                                                                     ۲-۱: ۵ا س

 
 

:کہ:میرا:خیاك:یہ:کہ:اس:عورت:کو:پورا:مہر:ملے:گا:اور:اس:عورت:پر:عدت:بھی: رماب ا

 

اللہ:بن:مسعود:رضی:اللہ:عنہ:نے:ق

:شخص:نے:کہا:کہ:اللہ:کی:قسم:آپ:نے:اس:میں:وہ:لازل:ے،:اور:اس:کو:میراث: بھی:ملے:گا۔:اس:مجلس:میں:بیٹھے:ای 

:نبی:کریم: ی ہ:کے:ب ارے:میں::فیصلہ:کیاتھا۔:حضرت:عبد:اللہ:بن:صلى الله عليه وسلمثثفیصلہ:کیا:ے:جو:
خ ع

ث

س

روع:بنت:واشق:ا نے:ئ 

ثئے:تھے۔::مسعود:رضی:اللہ:عنہ:اس:پر:اتنے:خوش:ہوئے:کہ:اس:سے:پہلے:کسی:اور:ب ات:پر:اتنے:خوش:نہیں:ہو

:نے:اس:کی:صلى الله عليه وسلمثاب:اس:قصہ:میں:وہ:شخص:مبہم:ے:جس:نے:یہ:کہا:ے:کہ:یہ:نبی:کریم: :امال:محمد:ؒ کا:فیصلہ:ے۔:

:کی:رجاك:کے: تحقیق:کی:ے:کہ:یہ:راوی:معقل:بن:سنام:رضی:اللہ:عنہ:ے،:اور:یہ:حاببی:ے۔:یہ:ب ات::جہاں:امال:محمد:ؒ

:میں

ث

 
:"ب ارے:میں:معرفت:کی:دلیل:ے:وہاں:اصوك:حدی :اہم:ب اب: ":کے:متعلق:بھی:ام:کی:ماتهمب:ای 

ثمعرفت:کا:ثبوت:ے۔

ثکی:عبارت:ملاحظہ:ہو:ـتوب أثَور 

كو أبوحَـقِػي، ظن حمود، ظن إبراهقم، ظن ظبد الله بن مسعود: أن رجلا أقوه " ؿَول محؿد: أخزََ

ؾسلفه ظن رجل قزوج امرأة ؾؾم يػرض لهو صداؿفو ولم يدخل بهو حتى موت. ؿَول: مو بؾغـي 

شيء. ؿَول: ؾؼل ؾقفو برأيك. ؿَول: أرى لهو افصداق ـوملا، ولهو  صلى الله عليه وسلممذ هذا ظن رشول الله 

صلى الله عليه وسلم ي يُؾف به بؼضوء رشول الله جل من جؾسوئه: ؿضقً وافذاث وظؾقفو افعدة. ؾؼَول رادر

الله بن مسعود ؾرحي مو ؾرح ؿبؾفو مثؾفو ً واصق إصجعقي. ؿَول: ؾػرح ظبدمذ بروع بـ

 صلى الله عليه وسلم.بؿواؾؼي رأيه ؿول رشول الله 

أبي  ول محؿد: وبه كلخذ، ٓيى ادراث وافعدة حتى يؽون ؿبل ذفك صداق، وهو ؿولؿ

ؿَول محؿد: وافرجل افذِي ؿَول فعبد الله بن مسعود مو ؿَول: معؼل بن يسور حَـقِػي. 

 (24)صلى الله عليه وسلم.)وافصواب: شـون( إصجعي، وـون من أصحوب رشول الله 

ثحافظ:ابن:حجرؒ:نے:بھی:الایثار:میں:اسی:وجہ:سے:معقل:بن:سنام:کے:حالات:میں:لکھے:ہیں:،:ام:کی:عبارت:ملاحظہ:ہو:

ديٌ هو إشؾع بن أهل افطوئف ؾرحل افـوؿي الحظبدالله بن مسعود أقى رجل من  (062)"

ول فه اشتػتوه مذ ؿصي بروع بـً واصق ؾؼشريك أخرجه افطزاني من حديثه وظـه أن رجلا 

                                                           

قبوني،  (24) قبوني، 409، رؿم الحديٌ:  428ص :  1، )تحؼقق: ادعكاوي( ج : ـتوب أثورافش  ـتوب . افش 

،  406، افرؿم:  255، صالجؿع بغ أثور، ضبعي )ـراقق: افرحقم أـقدمي( ، أيوب افرصقدي، أثور

:معقل:بن:سنام:ے،:جیسا:کہ:. 238، رؿم  414وص

 

حافظ:ابن:حجر:ؒ:کی::لیکن:ام:تمال:مقامات:میں:معقل:بن:یسار:ے:،:جبکہ:درس

::

ث

 
ثمیں:ے:،:محقق:شیخ:محمد:عوامہ:لکھتے:ہیں:کہ:صحیح:معقل:بن:سنام:ے۔:651ص::9ج:::::مصنف:ابن:ابی:شیبہکتاب::الایثار::میں:ے:،:نیز:یہ:حدی



۱۲                                                                    

 

 ا مامۺشیبانیۺکیۺکتابوںۺمیںۺجرحۺو ۺتعدیلۺکےۺمباحث

  (25) ."وافؼوئل هو معؼل بن شـون إصجعي ووؿع مبقـو مذ إصل ،ادستػتي مو ظرؾته افرجلُ 

ثثثاللہ:عنہ:کے:حالات:معقل:بن:سنام:رضی:

 
:ہیں۔:انہوں:نے:فتح:مکہ:کے:موقع:پر: علامہ:ذہبی:ؒ:لکھتے:ہیں:

ث

 
معقل:بن:سنام:اشجعی:،حاببی:ے:اور:ام:کی:احادی

اگرد::علقمہ،:مسروق،:اسود،:سالم:بن:عبد:اللہ:بن:

ث

روع:کے:راوی:ے۔:ام:کے:ش :ئ 

ث

 
اپنے:قول:کا:جھنڈا:اٹھاب ا:تھا،:حدی

ذہ::نبی:کریم:عمر:حسن:بصری::وغیرہ:ہیں۔:ا

  

،:نعمام:بن:مقرم:رضی:اللہ:عنہ:ے۔:ابن:سعد:کہتے:ہیں:صلى الله عليه وسلمم:کے:اسای

ارے:علم:میں:حابہ :میں:ام:کے:علاوہ:کسی:کی:ابو:علی:کنیت:نہیں:ے۔
 
کہ:ہ

(26)
رماتے:ہیں:کہ:: 

 

ھ:96حافظ:ابن:حجر:ق

اك:ہوا:ے۔ َ

 
 
 

میں:ام:کا:ان

(27)

ث

ذ:رضی:اللہ:عنہ:ے۔1 ر:بن:زی   ابوالشعثاء:سے::مراد:جائ 

:نقل:کی:ے،:اس:کے:بعد:ام:کا:تعارف:کیا:

 

 
ذؒ:سے:روای ر:بن:زی  :جگہ:حضرت:جائ  ار:میں:ای  َ

ث

امال:محمد:ؒ:نے:کتاب:الآب

::،:ابوالشعثاء::ے۔ملاحظہ:ہو: ذ ر:بن:زی  ثے:کہ:جائ 

ثـو ظؿرو بن ديـور، ظن جوبر ؿَول: إذا خر افرجلُ " كو أبوحَـقِػي، ؿَول: حد  ؿَول محؿد: أخزََ

ن مجؾسفو ؾلا خقور لهو. ؿَول محؿد: وبه كلخذ، وهو ؿول أبي حَـقِػي. ؿَول محؿد: امرأقه ؾؼومً م

  (28)."افذِي روى ظـه جوبر بن زيد أبو افشعثوء

:اس:طرح:کیا:ے: ذکرہ

  

:جگہ:ام:کا:ی :نے:کتاب:الاصل:میں:بھی:ای  وبؾغـو ظن جوبر بن زيد أبي " امال:محمد:ؒ

  (29) ."افشعثوء

:کی:ب ات:ذکر:کی:ے،:اور:اس:کے:ساتھ:اتفاق:کیا:الإيثور برواة أثَورحافظ:ابن:حجرؒ:نے:بھی:" ":میں:امال:محمد:ؒ

ث (30)."أبو افشعثوء هو جوبر بن زيد" ثے:

                                                           

ثث.278ص: ،  الإيثور بؿعرؾي رواة أثورابن حجر ،  (25)

ثث.267، ص : 6 ، ج :   قوريخ الإشلامافذهبي ،  (26)

ثث.787، ص : 6 الإصوبي مذ تمققز افصحوبي ابن حجر ، (27)

قبوني،  (28) قبوني، 538، رؿم الحديٌ:  540ص :  2، )تحؼقق: ادعكاوي( ج : ـتوب أثورافش  ـتوب . افش 

 456، صأيوب افرصقدي، الجؿع بغ أثور،   533افرؿم:  288، )ـراقق: افرحقم أـقدمي( صأثور

ث۔ 285، افرؿم: 

قبوني ،  (29)  ۔256، ص : 10، ج :  إصلافش 

ثث۔206ص:  ،  الإيثور بؿعرؾي رواة أثورابن حجر ،  (30)



لامۺا بٓ ا د ۺلاۺر یویو،ۺ
 ۱۳                                                                                     ۲-۱: ۵ا س

 
 

ذ:کے:حالات: ر:بن:زی  ثابو:الشعثاء:جائ 

اگردوں:میں:سے:تھے،:ام:سے:عمرو:

ث

رے:ش

 

مدذی،:یہ:ابن:عباس:رضی:اللہ:عنہما:کے:ئ 
ح
ی 

ذ:ازدی: ر:بن:زی  ابو:الشعثاء:جائ 

ذ: ر:بن:زی  رماتے:ہیں:کہ:اگر:اہل:بصرہ::جائ 

 

:کرتے:ہیں۔:ابن:عباس:رضی:اللہ:عنہما:ق

 

 
بن:دینار،:قتادہ،:ایوب:سختیانی:روای

کے:قوك:کو:حاصل:کریں:تو:ام:کو::کتاب:اللہ:کے:ب ارے:میں:وسیع:علم:والا:ب ائیں:گے"۔:اور:ابن:عباس:رضی:اللہ:عنہما:

رماتے:ہیں:کہ:تم:مجھ:سے:مسائل:پوچھتے:ہو:جبکہ

 

اك:ق َ

 
 
 

:ام:کا:ان :ہیں۔: ذ :بن:زی  ر ھ:میں:ہوا:ے،:96:تمہارے:ب اس:جائ 

:سو:تین اك:ہوا:ےبعض:کہتے:ہیں:کہ:ای  َ

 
 
 

۔:جریی:میں:ام:کا:ان

(31)

ث 

ثکے:اقواك:تعدیل:کی:توثیق:و::امال:محمد:ؒ:(4)

ریؒ:5) 
 
ثتعریف:کی:(:امال:محمدکؒی:امال:زہ

ری:ؒ:سے:متعلق:کہتے:ہیں:کہ:وہ:
 
:،:امال:زہ :رسوك:اللہ:امال:محمدؒ

ث

 
کے:ب ارے:زب ادہ:علم:صلى الله عليه وسلمثاہل:مدینہ:میں:سے:حدی

ثاور:فقہ:والے:ہیں۔

مشفورة مَعرُوؾي أكه جعل ديي افؽوؾر مثل ديي صلى الله عليه وسلم وإحوديٌ مذ ذفك ـثرة ظن رشول الله "

ابن صفوب صلى الله عليه وسلم أؾؼففم وأظؾؿفم مذ زموكه وأظؾؿفم بحديٌ رشول الله ادسؾم وروى ذفك 

ظفد أبي بؽر وظؿر وظثمان رضي الله ظـفم مثل ديي الحر  ؾذـر أن ديي ادعوهد مذ افزهري

ن افزهري ـون نؾادسؾم ؾؾما ـون معوويي رضي الله ظـه جعؾفو مثل كصف ديي الحر ادسؾم 

ثثث(32) ."أظؾؿفم مذ زموكه بوٕحوديٌ ؾؽقف رؽبوا ظما رواه أؾؼففم اػ ؿول معوويي

:مشہور:ومعروف:زب اصلى الله عليه وسلمثکریم:::اس:ب ارے:میں:نبی:[

ث

 
:صلى الله عليه وسلمثدہ:ہیں:کہ:نبی:کی:احادی

 

 
:مسلمام:کی:دی

 

 
ر:کی:دی

 

نے:کاق

رے:

 

:اور:ئ  رے:عالم:

 

:ئ  :رسوك:میں:اپنے:زمانے:میں:س 

ث

 
:کیا:ے:جو:حدی

 

 
ری:نے:روای

 
جتنی:ے،:اس:کو:ابن:شہاب:زہ

:ابو:بکر،:عمر:اور:عثمام:رضی:اللہ:

 

 
:ذمی:کی:دی عنہم:کے:زمانے:میں:آزاد:مسلمام:جتنی:فقیہ:تھے،:انہوں:نے:بیام:کیا:ے:کہ:

رے:

 

:سے:ئ  :اپنے:زمانے:میں:س  ریؒ
 
تھی،:حضرت:معاویہ:رضی:اللہ:عنہ:نے:اپنے:زمانے:میں:اس:کو:آدھا:کردب ا،:تو:امال:زہ

 ۔]فقیہ:تھے:تو:انہوں:نے:ام:سے:اعراض:کرکے:حضرت:معاویہ:رضی:اللہ:عنہ:کا:قوك:کیوں:اختیار:کیا

رے:عالم:ے:(1)

 

ری:ؒ:سے:ئ 
 
:میں:ابن:شہاب:زہ

 
 

:وس

ث

 
ثعروہ:بن:زبیرؒ:حدی

ری:ؒ:
 
:میں:ابن:شہاب:زہ

 
 

:وس

ث

 
رجیح:دی:ے:کہ:عروہ:بن:زبؒیر:حدی

 

ریؒ:پر:ئ
 
:جگہ:عروہ:بن:زبؒیر:کو:امال:زہ امال:محمدؒ:ای 

                                                           

 524، ص : 6، ج :  قوريخ الإشلامافذهبي ،     (31)

قبوني ،        (32)  615،:ص:::4ج:::،الحجي ظذ أهل ادديـيِ  افش 



۱۴                                                                    

 

 ا مامۺشیبانیۺکیۺکتابوںۺمیںۺجرحۺو ۺتعدیلۺکےۺمباحث

رے:عالم:ے۔

 

ثسے:ئ 

  (33)."صفوبؾفذا ؿول ظروة بن افزبر، وهو ـون أؾؼه وأظؾم بوفروايي وافسـي من ابن "

:قہ ::ے(6) ردی 

 
 

ارے:ئ
 
رسانی:ہ

 

  عطاء:ج

: :قہ : ردی 

 
 

ارے:ئ
 
رسانی::اگرچہ:ہ

 

:کلال:کیا:ے:کہ:عطاء:ج
 
رسانی:کے:ب ارے:مي

 

:جگہ:راوی:عطاء:ج امال:محمدؒ::نے:ای 

ا:چاہئے

 

رسانی:سے:نقل:نہیں:کرب

 

:ؒ:کا:قوك:عطاء:ج سی ت 
م
ل

أمو أني لم أرد "  ۔ے:لیکن:اہل:مدینہ:کو:اپنے:امال:سعید:بن:ا

  (34)."بذفك ظقى ظطوء الخرشوني وإن ـون ظـدكو فثؼَِي

:سے: سی ت 
م
ل

رار:دب ا:ے:،:لیکن:سعید:بن:ا

 

رسانی:ؒ:کے:حالات:میں:بھی:اگر:دیکھا:جائے:تو:محدثین:نے:ام:کو:قہ :ق

 

عطاء:ج

رمائی:ے۔

 

رار:دب ا:ے:،:یہی:ب ات:امال:مؒحمد:نے:بھی:ق

 

:کو:کمزور:ق

 

 
ثام:کی:روای

رسانی

 

ث:ؒ:کے:حالات:عطاء:ج

راسانی،:مہلب:بن:ابی:صفرہ:کے:آزاد:کردہ:غلال:تھے،::حابح:ستہ:کے:راوی:ے،::ئی :حابہ :سے:

 

عطاء:بن::ابی:مسلم:ج

:کرتے:ہیں۔:ام:سے:عثمام،:

 

 
:اور:ام:کے:طبقے:سے:روای رر

م
ي ع

ی:بن:  
خت
 
ی

:نقل:کرتے:ہیں،:عکرمہ:اور

 

 
مرسلا:روای

:جہاد: :کرتے:ہیں۔:

 

 
:تھوڑا:اوزاعی،:مالک:اور:شعبہ:روای

 
 

میں:ساری:رات:جاگ:کر:نماز:ادا:کرتے،:سحری:کے:وق

اك:ہوا۔561سوتے:تھے۔: َ

 
 
 

ھ:میں:ام:کا:ان

(35)

ث

رماتے:ہیں:: ذيىفقؼريى افتثحافظ:ابن:حجرؒ

 

ثمیں:ق

الله صدوق يهم ـثرا راشوني واشم أبقه مقسرة وؿقل ظبدظطوء بن أبي مسؾم أبو ظثمان الخ"

  (36).وثلاثغ لم يصح أن افبخوري أخرج فهويرشل ويدفس من الخومسي موت شـي خمس 

:تھا،::ارساك:اوریہ:صدوق:ہیں:لیکن:ام:سے:بہت:وہم:ہوتے:ہیں:،::[ ا

 

اك:ہوا:ے،:یہ:561تدلیس:بھی:کرب َ

 
 
 

ھ:میں:ام:کا:ان

:اپنے:صحیح:میں:ذکر:کی:ے

ث

 
:نہیں:ے:کہ:امال:بخاری:نے:اس:کی:حدی

 

ث۔:]ب ات:درس

                                                           

قبوني ،  (33) ثث.69۔ث68:ث5، ج :  الحجي ظذ أهل ادديـيِ افش 

قبوني ،  (34) ث599،:ص:::5 ، ج : الحجي ظذ أهل ادديـيِ افش 

 16ثص::1ج:::، افؽوصف مذ معرؾي من فه روايي مذ افؽتى افستيافذهبي ،       (35)

 691ص::،  قؼريى افتفذيىابن حجر ،       (36)



لامۺا بٓ ا د ۺلاۺر یویو،ۺ
 ۱۵                                                                                     ۲-۱: ۵ا س

 
 

ذ:تفصیل:کے:لیے:ملاحظہ:ہو:: ری 

 

۔تهذيى افتفذيىقوريخ آشلام، م

(37)
ث

ر:ہیں(4)
 
:میں:ماہ

ث

 
:ؒ:سے:زب ادہ:حدی سی ت 

م
ل

ث:داود:بن:ابی:ہندؒ:،:سعید:بن:ا

ر:ہیں"
 
:میں:ماہ

ث

 
:ؒ:سے:زب ادہ:حدی سی ت 

م
ل

رماتے:ہیں::"داود:بن:ابی:ہندؒ:،:سعید:بن:ا

 

ثامال:مؒحمد:ق

 (38)."الخرشونيظرف ظـدكو بحديٌ )شعقد بن ادسقى( من ظطوء أهـد ـون  بيأوداود بن "

ثداودبن:ابی:ہند:کے:حالات:

ا:تھا"۔:ملاحظہ:

 

ر:میں:ام:کو:وہم:ہوب

 

:تھے:لیکن:آج

 

ن

ق

 

مت

رماتے:ہیں:کہ:داود:بن:ابی:ہند:قشیری،:قہ :اور:

 

حافظ:ابن:حجرؒ:ق

ثہو:

داود بن أبي هـد افؼشري موٓهم أبو بؽر أو أبو محؿد افبكي ثؼَِي متؼن ـون يهم بلخرة من "

  (39)"۔6ربعغ وؿقل ؿبؾفو خ ت م الخومسي موت شـي أ

اك: َ

 
 
 

رماتے:ہیں:کہ:569ام:کا:ان

 

:ق ھ:میں:ہوا:ے۔:ملاحظہ:ہو:تفصیلی:حالات:کے:541ھ:میں:ہوا:ے،:ابن:المدینی:ؒ

۔قوريخ آشلامثلیے

(40) 

ی:کا(1)

عف
ج 

ر: ث:ثجائ  ردی 

 
 

ثثدرجہ::امال:محمد:ؒ:کے:ئ

ث

خ ع
ل

ر:ا ی:کے:ب ارے:میں:امال:ابوحنیفہؒ:کیجائ 

ف

رح:ے:::
 
ًُ أحدا أـذب من جوبر الجعػي، مو ر"مشہور:ج أي

."وٓ أؾضل من ظطوء بن أبي ربوح
(41)

را:کذاب:نہیں:دیکھا:اور:نہ:عطاء:بن: 

 

ی:سے:ئ 

عف
ج 

: ر ":میں:نے:جائ 

ثرب اح:سے:افضل:کسی:کو:دیکھا"۔

ی:حجت:ے،:چنانچہ:موطا:میں:اسرائیل:

عف
خ 
ل

:ا ر :جائ  ردی 

 
 

ا:ے:کہ:ام:کےئ

 

لیکن::امال:محمدؒ:کے:طرز:سے:ایسا:معلول:ہوب

                                                           

ث191،:ص:::ث7ج:::،  تهذيى افتفذيىث، ابن حجر ، 490،:ص:::ث8ج:::  ،قوريخ الإشلام، افذهبي  (37)

قبوني ،  (38) ث575،:ص:::5ج:::، الحجي ظذ أهل ادديـيِ افش 

ث111ص::،  قؼريى افتفذيىابن حجر ،  (39)

ثث456،:ص:::ث8ج:::،  قوريخ الإشلامافذهبي ،  (40)

ث447ث،:ص::1ج:::،  ظؾل افسمذي افؽبرافسمذي ،  (41)
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ی:کے:واسطے:سے:ا ث

سی ت ع

:نقل:کی:ے۔

 

 
م:سے:روای

(42) 
: ا:ے:کہ:اس:ب ارے:میں:ا ث:

 

م:کا:اجتہاد:امال:تو:ایسا:معلول:ہوب

ریؒ:لکھتے

ث

ثثہیں:::ابوحنیفہؒ:سے:مختلف:تھا،:چنانچہ:علامہ:کوئ

ظذ أن جرح افرجول ممو تختؾف ؾقه أكظور أهل افعؾم، ؾجوبر افذِي يؽذبه أبوحَـقِػي يروي "

د بن الحسََن، ويتجون بروايته، وهمو ؽر مؾزمغ بؿتوبعي أبي حَـقِػي مذ  ظـه افثوري ومحؿ 

  (43)."مدريح جوبر، وادجتفد إكما يتوبع اجتفود كػسه

ر::د :اجتہادی::فن:ے:جس:میں:اہل:علم:کی:آراء:مختلف:ہوسکتی:ہیں،:چناچہ:جائ  رح:وتعدیل:بھی:ای 
 
راویوں::کے:ب ارے:میں::ج

:

 

 
:کرتے:ہیں،:اور:ام:کی:روای

 

 
:ام:سے:روای :اور:امال:سفیام:ثوری:ؒ را:دیتے:ہیں::جبکہ:امال:محمد:ؒ

 

:کو:امال:ابوحنیفہؒ:کذاب:ق ی:

عف
ج 

رح:میں:امال:ابوحنیفہؒ::کے:ب ابند:نہیں:ہیں،:مجتہد:سے:استدلاك:کرتے:ہیں،:اور:یہ:
 
ا:ے[دونوں::اس:ج

 

ث۔تو:اپنے:اجتہاد:کا:ب ابند:ہوب

:الخطیب":میں:لکھتے:ہیں:   

 

ان

 

ریؒ:::"ب

ث

ثاورعلامہ:کوئ

د بن الحَسَن " ثم جوبر الجعػي، روى ظـه صعبي مع قشدده، ووثؼه افثوري، ؾلا فوم ظذ محؿ 

ظؾل "بواجى ظؾقه أن يلخذ بؼول أبي حَـقِػي ؾقه، ادـؼول مذ إذا قرجح ظـده ـوكه ثؼَِي، وفقس 

د بن الحسََن مجتفد مثؾه، يوثق و يضعف بما يؾوح فه من إدفي"افسمذي  (44)."، ٕن محؿ 

رار:دب ا:ے۔:اس:]

 

ی:کو:قہ :ق

عف
ج 

: ر :کرتے:ہیں:،:اور:سفیام:ثوری:ؒ:نے:جائ 

 

 
ی::سے:روای

عف
ج 

: ر شعبہ:ب اوجود:متشدد:ہونے:کے:جائ 

رار:دب ا:ے:،:نہ:ام:پر:یہ:لازل:ے:کہ:اس:ب ارے:میں:امال:لیے::

 

ی:کو:قہ :ق

عف
ج 

: ر :نہیں::کہ:انہوں:نے:جائ 

 

:پر:کوئی:ملام امال:محمد:ؒ

:بھی:خود:مجتہد :کیونکہ:امال:محمدؒ رمذی:میں:نقولك:ے۔:

 

:کے:قوك:کو:اختیار:کرے:جو:علل:ئ :ہیں:،:وہ:راویوں:کو:اپنے:ابوحنیفہؒ

ث۔سے:قہ :اور::مجروح:کرتے:ہیں[:دلائل

ی:ے،:وہ:لکھتے:

عف
ج 

: ر :سے:استدلاك:کرتے:ہوئے:رد:کیا:جس:میں:جائ 

ث

 
:حدی :پر:ای  :نے:امال:محمد:ؒ علامہ:ابن:عبد:البر:ؒ

د بن الَحسَن فؼوفه ومذهبه مذ هذا افبوب بولَحديٌ افذِي " ہیں: أبو ادصعى أن  "ذـره"ؿَول أبو ظُؿَر: ؿد احتٍ محؿ 

ؿَول ٓ يممن أحد بعدي ؿوظدا وهو حديٌ ٓ يصح ظـد أهل افعؾم بولحدَيٌ إكما يرويه جوبر الجعػي صلى الله عليه وسلم رشول الله 

 (45)"ظن افشعبي مرشلا وجوبر الجعػي ٓ يتٍ بقء يرويه مسـدا ؾؽقف بما يرويه مرشلا؟

ثامال:ابویوسفؒ:کی:توثیق:(9)

                                                           

قبوني ،  (42) ثث۔519ثثص:  موضوافش 

ثث۔196ص:::1ج:::، افطريػيافـؽً افؽوثري ،  (43)

 ۔:618ص:::، قلكقى الخطقىافؽوثري ،        (44)

ثث۔760، ص : 6، ج: افتؿفقد دو مذ ادوضل من ادعوني وإشوكقدابن ظبد افز ،    (45)
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ثکلمات:لکھے:ہیں،:ملاحظہ:ہو::امال:مؒحمد:نے:امال:ابویوسف:ؒ:کے:ب ارے:میں:ئی :جگہ:توثیق:کے

كو افث ؼي من  .صحوبـوأأخزََ
 (46)

:امال:  :لکھتے:ہیں:کہ:اس:سے:مراد ؒ: حاشیہ:میں:علامہ:مہدی:حسن:صاح 

 ابویوسف:ؒ:ہیں۔

كو افث ؼي من  كو افث ؼي من  (47) .صحوبـوأأخزََ كو محؿد بن جوبر الحـػي :ؿَول ،صحوبـوأأخزََ  .أخزََ

كو افث ؼي  (48) كو أبن لهقعي أخزََ كو   (49) .من أصحوبـو ؿَول أخزََ كو افث ؼي من اصحوبـو ؿَول أخزََ أخزََ

.أبن لهقعي
 (50)

كو افث ؼي من أصحوبـو  .أخزََ
 (51)

كو افث ؼي من اصحوبـو ظن ظبد الله   محؿد ؿَول أخزََ

كو افث ؼي من اصحوبـو ظن هشوم بن ظروة (52) .بن لهقعي  (53) .محؿد ؿَول أخزََ

 امال:مالک:ؒ:کی:توثیق:(7)ث

  اور:تعریف:کے:الفاط:سے:ب اد:کیا:ے،:ملاحظہ:ہو::توثیقامال:مؒحمد:نے:ئی :جگہ:امال:مالک:ؒ:کو:

د بن الحسََن ؿد روي ؾؼقه أهل ادديـيِ موفك بن   (54).كس ؽر مو ؿَول اصحوبهأوؿَول محؿ 

:ئی :جگہ ::لکھا:ے۔مامکم إ یہاں:امال:مالک:کو:فقیہ:اہل:المدینہ:کہا:ے، :جگہ:لکھتے:ہیں: وؿد روى "ای 

."كسأؾؼقفؽم موفك بن 
 (55)

ث

ری:کی:توثیق(8)
 
:اور:ابن:شہاب:زہ  

 

ثابن:ابی:ذی

                                                           

قبوني ،     (46)  (232، ص : 1، ج :الحجي ظذ أهل ادديـيِ افش 

ث346، ص : 1ج : ، أيضو (47)

ث460، ص : 1ج : ، أيضو (48)

ث461، ص : 1ج : ، أيضو (49)

ث460، ص : 1ج : ، أيضوث (50)

ث461، ص : 1ج : ، أيضوث (51)

ث404، ص : 3ج : ، أيضوث (52)

ث502، ص : 3ج : ، أيضو (53)

قبوني ،  (54) ثث(272، ص : 7، ج : الحجي ظذ أهل ادديـيِ افش 

قبوني ،        (55)  (229، ص : 7، ج : الحجي ظذ أهل ادديـيِ افش 
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رماتے::ہیں:

 

ثامال:مؒحمد::ق

وهذه أحوديثفم قدل ظذ ؽر حك بوفعدو أؾعجبو فؼول أهل ادديـيِ ٓ ؿضوء دن  :ولؿ"

 (56) ."وـون ابن أبي ذئى وابن صفوب ظـدهم ؽر متفؿغ مذ حديثفم :ولؿ ،ذفك

اث(9)

 

رے:عالم:تھےعبد:الرحمن:بن:ابی:الزب

 

:ئ  رائض:میں:س 

 

ثد:علم:ق

:جگہ:لکھا:ے:کہ:: رے:عالم:تھےامال:مؒحمد:نے:ای 

 

:ئ  رائض:میں:س 

 

اد:علم:ق

 

ث۔عبد:الرحمن:بن:ابی:الزب

رماتے::ہیں:

 

كما رواه أهل ادديـيِ وؿد إؾؽقف قرك أهل ادديـيِ هذا الحدَيٌ وهو حديٌ ظـدي " امال:مؒحمد::ق

ؾؼَول هذا حديٌ رويـوه وظرؾـوه وفؽـو ٓ  ظؾؿفم بوفػرائضأوـون من شلفـو ظبد افرحمن بن ابي افزكود 

 (57) ."صلى الله عليه وسلمكلخذ به ؿقل فه وهذا من الحجٍ ظؾقك اكك قدع الحدَيٌ ظن رشول الله 

:سےابن:عمر،:(51) سی ت 
م
ل

ثسعید:بن:جبیر:اور:علی:رضی:اللہ:عنہم:بہتر:ہیں:سعید:بن:ا

:جگہ:لکھا:ے:کہ ؒ:سے:بہتر:ہیں۔:ثثامال:مؒحمد:نے:ای  سی ت 
م
ل

ثابن:عمر،:سعید:بن:جبیر:اور:علی:رضی:اللہ:عنہم:سعید:بن:ا

د بن الحسََن لم يرو " حد من افـوس أربع فقول ظن أجمع ظذ أذا إن ادؼقم يتم افصلاة أوؿَول محؿ 

كو هشقم ظن إكعؾؿه  ٓ شعقد بن ادسقى وؿد جوء ظن ابن ظؿر وؽره خلاف ذفك أخزََ

قم( وبؾغـو أؿومي خمسي ظؼ يومو إجمع ظذ أذا إكه ـون أجعػر بن ايوس ظن شعقد بن جبر )

قم أؿومي خمسي ظؼ يومو إجمع ظذ أذا إكه ـون يؼول أظن ظع بن ابي ضوفى رضي الله ظـه 

."خذ بؼولهم من شعقد بن ادسقىلن كأحق أؾفمٓء لاة افص
 (58) 

ا117(امال:محمدؒ:کا:امال:واقدی::محمد:بن:عمر:)ت55)

 

  ھ(:پر:اعتماد:کرب

:ؒ:اس: ری:

ث

:میں:ضعیف:ے۔:::علامہ::کوئ

ث

 
ا:ے:کہ:انہوں:امال:واقد:ی:پر:اعتماد:کیا:ے:جو:حدی

 

امال:محمدؒ:پر:یہ:اعتراض:کیا:جاب

رماتے:

 

ثہیں:کے:جواب:میں::ق

د بن  إن مذ ۔221ص: 1الجرح وافتعديل  مذ ۔وؿَول ابن أبي حوقم ظن أبقه " ـتوب افسر دحؿ 

د بن الحسََن، أالحَسَن صوحى افرأى ظن افواؿدي  رووا ظن وحوديٌ، ؾؾم يضبطوا ظن محؿ 

                                                           

قبوني ،  (56) ثث207، ص : 2، ج : الحجي ظذ أهل ادديـيِ افش 

قبوني ،  (57) ث  232، ص : 4، ج : الحجي ظذ أهل ادديـيِ افش 

قبوني ،  (58) ثث712، ص : 7، ج : الحجي ظذ أهل ادديـيِ افش 
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د بن الحَسَن ظن افواؿدي أحوديٌ ورو د بن الحسََن  ظن مشويخ  ىمحؿ  افبوؿي ظن محؿ 

افواؿدي مثل خورجي بن ظبد الله بن شؾقمان بن زيد بن ثوبً، وظن محؿد بن هلال، وظن 

د بن الحَسَن ظن همٓء  .افضحوك بن ظثمان وهذا ـؾه ظن افواؿدي، ؾجعؾوه ظن محؿ 

 ھا"ادشويخ.

ظتبور أنو مرويي بطريق افواؿدي، إن ـون يريد بوفؽلام ادذـور افطعن مذ قؾك إحوديٌ بو

ؾوفواؿدي وثؼه ؽر واحد من إؿدمغ، وإن ضعن ؾقه أكوس ٕشبوب، فؽـفو ؽر مؼبوفي ظـد 

همٓء. وإن ـون يريد أكه يروي مرة ظن افواؿدي ظن ادشويخ، ثم يروي أحوديٌ أخر ظن 

محؿد شؿع أحوديٌ همٓء ادشويخ مبوشرة من ؽر قوشط افواؿدي، ؾما ادوكع من أن يؽون 

من افواؿدي ظن مشويخه، وشؿع أحوديٌ أخر ظن همٓء ادشويخ مبوشرة؟ ومحؿد ؿديم 

الحٍ، وؿد أدرك مَن هو مذ ضبؼي همٓء من مشويخ ادديـي، ـلشومي افؾقثي وظبقد الله افعُؿري 

 وابن أبي ذئى.

دمح إػ يلتي ـون افواؿدي إن"ؿد ؿَول افبدر افعقـي روايي ظن أبي حػص:   ؾقؼرأ الحَسَن بن ؿ 

 مـوؿى" مذ ومثؾه. افصغر الجومع ـتوب افواؿدي ظؾقه ويؼرأ ادغوزي، ـتوب محؿد ظؾقه

إؿران بعضفم مذ بعض، وـقف يستغـي محؿد ظن  روايي من وهذا. ۔424ص۔"افؽردري

   (59) مثل افواؿدي مذ ادغوزي؟! ولم يستغن أبويُوشُف ظن محؿد بن إشحوق مذ ذفك.

ثمفہول:یہ:ے:کہ::اس:کا:

رار:دب اے،:جبکہ:ئی :محدثین:نے:ام:کی:ث(5)

 

واقدی:ؒ:کے:ضعف:پر:اتفاق:نہیں:ے،:بلکہ:بعض:نے:ام:کو:ضعیف:ق

ثتوثیق:کی::ے۔

:،:امال:ث(1) :ام:سے:مغازی:میں:استفادہ:کرتے:اور:اور:امال:واقدیؒ امال:واقدی:ؒ،:امال:محمد:ؒ:کے:معاصر:ہیں،:امال:محمدؒ

:کے:درجے:پر:محمدؒ:سے:علم:فقہ:

 

میں:استفادہ:کرتے:تھے۔اور:یہ:ب ات:طے:شدہ:ے:کہ:امال:واقدیؒ:مغازی:میں:امام

:نہیں:ے۔

 

ر:تھے،::اس:لیے:امال:محمدؒ:پر:اس:ب ارے:میں:یہ:اعتراض:درس

 
 

ثفائ

                                                           

واقدی:کی:توثیق:کے: (.162 ۔161ص  ،ٕموني مذ شرة الإموم محؿد بن الحسن افشقبونيبؾوغ ا،  افؽوثریث(59)

::ب ارے:میں:تفصیل:بحث

ث

 
و ل:الحدی

عل
 611۔649صقواعد:فی:
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 ا مامۺشیبانیۺکیۺکتابوںۺمیںۺجرحۺو ۺتعدیلۺکےۺمباحث

رح:کے:اقواك(4)
 
ثامال:محمد:ؒ:کے:ج

م:بن:صفوام:

ج ہ

ثاور:جہمیہ:پر:رد:ثامال:محمد:ؒ:کا:

رح:کا:حکم
 
ا:النظر:میں:اس:کی:مکمل:تفصیل:لکھی:ملاحظہ:ہو۔:اعتقاد:کی:وجہ:سے:ج

 

رہ ہ

 
 

کیا:ے،:حافظ:ابن:حجرؒ:نے:ئ

(60)

ث

م:بن:

ج ہ

رقہ:

 

:ق را

 

:سے:ئ  رقوں:سے:واسطہ:پڑا،:ام:میں:سے:س 

 

:وعقائدی:ق دوسری:صدی:میں:مسلمانوں:کا:ئی :فکری:

ھ(:518)ت:صفوام

(61)

: ا:چاہئے::

 

ذا:تعای :کو:ایسی:صفات:کے:ساتھ:متصف:نہیں:کرب

 

رقہ:تھا،:جس:کا:خیاك:تھا:کہ:خ

 

کا:ق

ذ:ملی۔:  
 
ی ا

 

رآم:کریم:کی:مخلوق:ہونے:کے:قوك:کو:ب

 

:کے:نتیجے:میں:ق  
 

جس:کے:ساتھ:مخلوق:متصف:ہوسکتی:ے،:اسی:مذہ

رقے:کے:ب ارے:میں:امال:محمد:ؒ:کے:ئی :نصوص:موجود:ہیں

 

م:بن:صفوام:اور:اس:کے:ق

ج ہ

:کہ:انہوں:نے:اس:پر:واضح:الفاظ:

:)ثمیں:رد:کیا:ے۔ :اہل:السنۃ:":میں:امال:محمدؒ:کے:458علامہ:لالکائی:ؒ اقواك:ئی ::ھ(نے:اپنی:کتاب:"شرح:اصوك:اعتقاد:

ثنقل:کئے:ہیں،ملاحظہ:ہوں:

رآم:کلال:اللہ:ے:مخلوق:نہیں:ے(5)

 

ثقوك:امال:محمدؒ::ق

د بن ا616)" ول: افؼُرآن ـلام الله افؼُرآن، مخؾوق هو؟ ؾؼلحسََن ظن ( ... شلل رجل محؿ 

رآم:مخلوق:ے::] (62)."وفقس من الله شيء مخؾوق

 

رآم:کے:ب ارے:میں:پوچھا:کہ:ق

 

:شخص:نے:امال:محمدؒ:سے:ق ای 

رآم:کلال:

 

رماب ا:کہ:ق

 

ثاللہ:ے:اور:مخلوق:ب الکل:نہیں:ے۔[کیا؟:تو:انہوں:نے:ق

:پڑھو:(1)

 

رآم:کو:مخلوق::کہنے:والوں:کے:پیچھے:نماز:م

 

ثقوك:امال:محمدؒ::ق

د بن الحسََن يؼول:  ...( 616) من ؿَول: افؼُرآن أبو شؾقمان الجوزجوني يؼول: شؿعً محؿ 

رماب ا:کہ:جو] (63) مخؾوق : ؾلا قصؾوا خؾػه.

 

:پڑھو"۔ثامال:محمدؒ:نے:ق

 

رآم:کو:مخلوق::کہے:اس:کے:پیچھے:نماز:م

 

 ق

م:بن:صفوام:کا:قوك:اجماع:کے:خلاف:ے::(6)

ج ہ

ثقوك:امال:محمدؒ::

د بن الحَسَن يؼول:  ... (160) اقػق افػؼفوء ـؾفم من ادؼق إػ ادغرب ظذ الإيمان محؿ 

مذ صػي افرب ظز وجل من ؽر صلى الله عليه وسلم بوفؼُرآن وإحوديٌ افتي جوء بهو افثؼوت ظن رشول الله 

صلى الله عليه وسلم قغقر وٓ وصف وٓ قشبقه، ؾؿن ؾسر افقوم صقئو من ذفك، ؾؼد خرج ممو ـون ظؾقه افـبي 

                                                           

  (726،  ص:  كزهي افـظر مذ قوضقح كخبي افػؽر مذ مصطؾح أهل إثرابن حجر ،        (60)

م:بن:صفوام:کے:حالات:کے:ملاحظہ:ہو:  (61)

ج ہ

 ث.767، ص :  2 ، ج: إظلام افزرـع ،  

شرح أصول اظتؼود أهل افسـي و ( ،  ھ458تافلافؽوئي ، أبو افؼوشم ، هبي الله بن الحسن  بن مـصور ، )       (62)

 .  175ص:::5ج::::،  ه، تحؼقق : أحمد شعد حمدان(1411)افسعوديي : دار ضقبي ، افطبعي افثوكقي :  الجماظي

 .  217ص:  7، ج :  شرح أصول اظتؼود أهل افسـي والجماظيافلافؽوئي ،        (63)



لامۺا بٓ ا د ۺلاۺر یویو،ۺ
 ۲۱                                                                                     ۲-۱: ۵ا س

 
 

، وفؽن أؾتوا بما مذ افؽتوب وافسـي ثم شؽتوا ، ، وؾورق الجماظي ، ؾننم لم يصػوا ولم يػسروا 

 :وؿَول افـخعيثث(64) .ؾؿن ؿَول بؼول جفم ؾؼد ؾورق الجماظي : ٕكه ؿد وصػه بصػي ٓ شيء

ثـو محؿد بن صوذان الجوهري شؿعً أبو شؾقمان الجوزجوني ومعذ بن مـصور  :ؿَول ، حد 

وٓ زؾر وٓ محؿد وٓ أحد من أصحوبهم مو قؽؾم أبوحَـقِػي وٓ أبو يُوشُف  : افرازي يؼوٓن

ؾفمٓء صوكوا أصحوب أبي  ، بن أبي دؤاداوإكما قؽؾم مذ افؼُرآن بؼ ادريسي و ، مذ افؼُرآن

  ثثث(65) .حَـقِػي

:،:اللہ:کی:صفات:] ا

 

:پر:ایمام:لاب

ث

 
رآم:،:احادی

 

:تمال:فقہاء:کا:اتفاق:ے:کہ:ق

 

رماب ا:کہ:مشرق:سے:لیکر:مغرب:ی

 

پر:امال:محمد:ؒ:نے:ق

اضروری:ے۔::جس:نے:ام:میں:سے:کسی:کی:تفسیر:کی:تو:نبی:کریم:

 

کی:دین:صلى الله عليه وسلمثبغیر:تغییر،:وصف:اور:تشبیہ:کے:ایمام:لاب

:

ث

 
رآم:وحدی

 

سے:خارج:ہوگیا:اور:اجماع:کی:مخالفت:کی،:کیونکہ:اہل:علم:نے::اس:کی:تشریح:وتفسیر:نہیں:کی:ے،:انہوں:نے:ق

:اس:نے:اجماع:کی:مخالفت:کی،:میں:موجود:ب اتوں:پر:فتوی:دب ا:ے:اور:ب اقی:خا :کا:قوك:اختیار:کیا: م:

ج ہ

موش:ہوئے:ہیں:،:جس:نے:

:کے:ساتھ:متصف:کیا"۔

ث 

ذا:تعای :کو:صفت:لاش

 

م:نےخ

ج ہ

رماتے:ہیں:کہ:امال: کیونکہ:

 

ی:بن:منصور:ق

معل

ابو:سلیمام:جوزجانی:اور:

اگردوں:میں:سے:کسی

ث

رؒ،:امال:محمدؒ:اور:ام:کے:ش

 

رآم:میں:کلال:نہیں:کیا:ے،:در:ابوحنیفہؒ،:امال:ابویوسفؒ،:امال:زق

 

:نے:بھی:ق :ای 

رآم:کے:ب ارے:میں:بشر:مریسی،:ابن:ابی:دواد:نے:گفتگو:کی:،:انہوں:نے:امال:ابو

 

ال:کیااصل:ق

 

اگردوں:کو:بدب

ث

 [۔حنیفہؒ:کے:ش

اث:(4)

 

اویل:نہ:کرب

 

ا:اور:ب

 

ثقوك:امال:محمدؒ::صفات:ب اری:تعای :پر:ایمام:لاب

د بن الحسََن ، مذ إحوديٌ افتي جوءت :  ... (167) « إن الله يهبط إػ شماء افدكقو » ظن محؿ 

إن هذه إحوديٌ ؿد روتهو افثؼوت ، ؾـحن كرويهو وكممن بهو وٓ وكحو هذا من إحوديٌ : 

(66).كػسرهو
 ثثث

:کہ:"اللہ:تعای :آسمام:دنیا:کی:طرف:]

ث

 
:قہ :شداد:بن:حکم:نے:امال:محمدؒ:سے:اس:جیسی:احادی

ث

 
رماب ا:کہ:یہ:احادی

 

رتے:ہیں:":ق

 

ائ

:کی:ہیں:ہم:اس:پر:ایمام:لاتے:ہیں:اور:اس:کی:تفسیر:بیام:نہیں:کرتے

 

 
ث۔[راویوں:نے:روای

رح(1)ث
 
ثامال:محمد:ؒ:کا:ہشال:بن:عروہ:پر:وہم:کی:ج

امال:محمد:نے:ام:کے:واسطے:سے:ام:سے:ئی :رواب ات:نقل:کئے:ہیں۔:امال::،ہشال:بن:عروہ:امال:ابویوسف:کے:شیخ:ے

:مقال:پر:مشہور:راوی:ہشال:بن:عروہ:پر:یہ:کلال:کیا:ے:کہ:اس:کو:وہم:ہوا:ے۔::ااکٹر:محمد: محمد:ؒ:نے:کتاب:الاصل:میں:ای 

                                                           

 .  607، ص:  2، ج:  شرح أصول اظتؼود أهل افسـي والجماظيافلافؽوئي ،   (64)

 . 080، ص : 70 ، ج : قوريخ بغدادالخطقى افبغدادي،   (65)

 .607،  ص:   2، ج :  شرح أصول اظتؼود أهل افسـي والجماظيافلافؽوئي ،   (66)
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ثبوینو:کالن:لکھتے:ہیں:

 -ا افـؼد أن افـبي يوجد مذ إصل كؼد دتن حديٌ يرويه هشوم بن ظروة. ومضؿون هذ"

ٓ يلمر ببوضل وٓ بما يمدي إػ خداع أحد افطرؾغ، وفذفك ؾقحؽم  -ظؾقه افصلاة وافسلام 

 (67) ."بوهم هشوم وخطئه مذ روايي هذا الحدَيٌ
میں:بعض:جگہ::ہشال:بن:عروہ:ؒ:کے:متن:ـتوب آصل  ]

:پر:امال:محمد:ؒ:نے:نقد:کیا:ے،::جس:کا:مفہول:یہ:ے:کہ:نبی:

ث

 
:اور:نہ:ایسی:ب ات:کا:حکم:صلى الله عليه وسلمثحدی

 

کسی:غلط:ب ات:کا:حکم:نہیں:کرسکت

:میں:وہم:اور:خطا:کا:

ث

 
:حدی

 

 
:ہیں:جس:میں:طرفین:میں:کسی:کو:دھوکہ:دہی:ہو،:اسی:وجہ:سے:انہوں:نے:ہشال:پر::روای

 

کرسکت

ث۔:[حکم:لگاب ا:ے

:سے:پہلے:  کی:عبارت:ملاحظہ:ہو::امال:محمدؒ:س 

 -محدث ظن افزهري أن ظبد الله بن مسعود  محؿد ظن يعؼوب ظن. بوب اصساط افوٓء

بوفثؿن افذِي اصساهو إذا  اصسى من امرأقه افثؼػقي جوريي وشرط لهو أنو لهو -رضي الله ظـه 

ظن ذفك. ؾؼَول: أـره أن قطلهو وٕحد ؾقفو  -رضي الله ظـه  -اشتغـى ظـفو. ؾسلل ظُؿَر 

من  -صلى الله عليه وسلم  -ؾم بحديٌ رشول الله وـون حديٌ ظؿر أوثَق ظـدكو، وـون ظُؿَر أظ  (68)شرط

 -. وكرى أن حديٌ هشوم هذا وهم من هشوم: ٕكه ٓ يلمر افـبي -رضي الله ظـفو  -ظوئشي 

ر. وٓ يُعرَف حديٌ هشوم، وهو ظـدكو صوذ من الحدَيٌ. -صلى الله عليه وسلم  ببوضل وٓ يُغَر 
 (69)

ب اب:ولاء:::]ث

ذی:اور:اس:کے:لیے:اس:ثمن: ری 

 

:ب اندی:ج کی:شرط:کے:ب ارے:میں:۔:عبد:اللہ:بن:مسعود:رضی:اللہ:عنہ:نے:اپنی:بیوی:سے:ای 

:اس:کو:اس:کی:ضرورت:نہ:ہو۔:عمر:رضی:اللہ:عنہ:سے:اس:ب ارے:میں:پوچھا:گیا:تو:  
 

:ا:تھا،:ح ذ ری 

 

کی:شرط:لگائی:جس:پر:اس:کو:ج

::کہ:ایسی:ب اند ا رماب 

 

:ق ارے:انہوں:نے:
 
:ہ :

ث

 
ر:نہیں:ے۔:عمر:رضی:اللہ:عنہ:کی:حدی

 
 

ی:جس:میں:شرط:ہو:اس:کے:ساتھ:وطی:جائ

:رسوك:کے:ب ارے:میں:عائشہ:رضی:اللہ:عنہا:سے:زب ادہ:علم:والے:تھے،:

ث

 
:زب ادہ:صحیح:ے،:اور:عمر:رضی:اللہ:عنہ:حدی ردی 

 
 

ئ

:ہشال:میں:ہشال:سے:وہم:ہوا:ے:کیونکہ:نبی:کریم:

ث

 
:۔:اور:ہشال::کی:غلط:ب ات::اور:دھوکہصلى الله عليه وسلمثاور:حدی

 

:کا:حکم:نہیں:دے:سکت

ث
 
ر

َ

:غیرم

ث

 
اذ:ے[حدی

ث

:میں:ش

ث

 
ث۔وف:ے:کیونکہ:وہ:حدی

: :تو:ہشال:بن:عروہ:کا:وہم:بتلاب ا:ے۔: اس:چھوٹی:سی:عبارت:میں:امال:محمدؒ:نے:ئی :علمی:وتحقیقی:تبصرے:کئے:ہیں::ای 

:عمر:کو:زب ادہ:قوی:بتلاب ا:ے:اور:کہا:ے:کہ:حضرت:عمر

ث

 
:رضی:اللہ:عنہ:،:حضرت:عائشہ:رضی:اللہ:عنہا:کی:دوسرا:یہ:کہ:حدی

                                                           

  ۔796ص :  محؿد بويـو ـوفن ، مؼدمي إصل ،  (67)

)رواه الإموم محؿد أيضوً ظن موفك ظن افزهري ظن ظبقد الله بن ظبد الله  ااکٹر:محمد:بوینو:کالن:تخریج:میں:لکھتے:ہیں: (68)

، وأثور 6، افبقوع، ادوضل. واكظر: 269، ص : 0، ادوضل بروايي محؿدبن ظتبي ظن ابن مسعود. اكظر: 

  (.006، ص : 6فؾبقفؼي،  وافسـن افؽزى: 66، ص : 8، وادصـف فعبد افرزاق: 786ٕبي يوشف، 

قبوني،   (69)   ۔080، ص :6 آصلافش 



لامۺا بٓ ا د ۺلاۺر یویو،ۺ
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اذ:ے۔

ث

:ہشال:ش

ث

 
رے:عالم:تھے۔:تیسرے::حدی

 

:کے:ئ 

ث

 
ثبنسبت:احادی

رح:کا:مطلب:کے::وہم:
 
ثج

ثثحافظ:ابن:حجر:ؒ:لکھتے:ہیں::

إن اض ؾعَِ ظؾقه، أي افوهم،  -وهو افؼِسْم افسودس، وإكما أُؾْصِحَ به فطول افػصل-ثم افوهم: "

، أو -ظذ وهَم راويه بوفؼرائن افدافي  ٌٍ ٌٍ مذ حدي مِن وصْلِ مرشلٍ أو مـؼطعٍ أو إدِخولِ حدي

ؾفذا هو  -كحو ذفك مِن إصقوء افؼودحي، وتَحْصل معرؾي ذفك بؽثرة افتتبع وجَمْع افطرق

وهو مِن أَؽْؿضِ أكواعِ ظؾومِ الحدَيٌ وأدؿ فو، وٓ يؼوم به إٓ مَنْ رزؿه الله قعوػ ؾفمًا   ادعؾ ل.

وؿبوً، وحػظوً واشعوً، ومعرؾيً قومي بؿراقى افرواة، ومؾَؽَيً ؿوييً بوٕشوكقد وادتون: ولهذا لم ث

(70) ."يَتؽؾم ؾقه إٓ افؼؾقل مِن أهل هذا افشلن: ـعع
رائن:سے:راوی:کا:]ث

 

رح:کی:چھٹی:قسم:ے،:اگر:ق
 
وہم:،:ج

: ا:ب ا:کسی:ای 

 

ا:ب ا:اس:جیسا:کوئی:اور:وہم،:وہم:معلول:ہو:جائے:جیسے:مرسل::ب ا:منقطع:کو:متصل:کرب

 

:کو:دوسرے:میں:داخل:کرب

ث

 
حدی

ا:

 

:کرنے:سے:حاصل:ہوب

 

ل:کہتے:ہیں،:اور:اس:کی:جانچ:کا:یہ:طریقہ:کثرت:تلاش:اور:طرق:واسانید:کو:اکھٹ
معل

:کو:

ث

 
تو:اس:حدی

ذا:تعای :نے:تیز:فہم،

 

:سے:زب ادہ:مشکل:اور:دقیق:ے:،:جس:کوخ :کے:انواع:میں:سے:س 

ث

 
و ل:حدی

عل
وسیع:حافظہ::اور::ے۔::یہ:فن:

:دی:ہو:،:وہی:اس:کو:جام:سکتا:ے۔:اسی:وجہ:سے:محدثین:میں:سے:بہت:کم: :کے:ب ارے:میں:مکمل:معرفت:  

 

راویوں:کے:مرای

رمائی:ے

 

ث۔:جیسے:امال:علی:بن:المدینی:ہوگئے[:حضرات:نے:اس:پر:گفتگو:ق

ثہشال:بن:عروہ:کے:حالات: 

ام:کے:والد:عروہ::،:کنیت:ے،مشہور:حاببی:زبیر:بن:عوال:کے:پوتے:تھےاور:ابو:المنذر: ابو:عبد:اللہث،بن:عروہ:ہشال::

:تھے:۔ ابعی:اور:مدینہ:کے:ساتھ:مشہور:فقہا:میں:سے:ای 

 

حابہ :میں:انہوں:نے:عبد:اللہ::ھ:ے۔61ولادت::ثثبھی:ب

سے:استفادہ:کیا::عنہ::رضی:اللہ:حابہ :میں:انہوں:نے:صرف:اپنے:چچا:عبد:اللہ:بن:زبیر:،:کو:دیکھا:تھارضی:اللہ:عنہما::بن:عمر

ثتھا۔

ث

اگردوں:میں:ام:کے

ث

یٰ:بن:سعید:،ش  
خت
 
ی

::امال:مالک:ثایوب:سختیانی،ثذہ:میں:
 
:قاب : ذکر:ہیں۔وغیرہ

ث

وفات::

:ے۔146 ::ھ :کتاب :کی :حجرؒ :ابن :حافظ :کے:ب ارے:میں:ملاحظہ:ہو، رحوں
 
:بعض:ج :توثیق:اور :کی تهذيى ام

۔افتفذيى

(71)

 ثثثث

************ 

                                                           

  (770ص: ،  كزهي افـظر مذ قوضقح كخبي افػؽر مذ مصطؾح أهل إثرابن حجر ،   (70)

  ۔66، ص : 77، ج : تهذيى افتفذيى ابن حجر ،  (71)
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ادیۺکاۺقانوؿ

 

 بچوںۺکیۺش

ۺمجوزہۺ)  (قانوؿۺسازیایک

مفتیۺشعیبۺعالمۺ


 

 ۔تعریفاتۺۺ:۱دفعہۺ

ۺ ۺہذا ۺقانوؿ ۺسےوہ ۺالفاظ ۺذیل ۺدرج ۺگے،میں ۺہوں ۺمراد ۺہےۺمعانی ۺگئی ۺتصریح ۺکی ۺجن ۺمیں ذیل

رعکسۺ  معنیۺکیۺتصریحۺہوبکاسیاؼۺوسباؼۺعبارتۺاسۺسےۺمخالفۺہوۺ۔مگرۺیہۺکہۺکسیۺجگہۺب 

ربۺ:ۺۺ۱

 

ۺنہۺ ۔ولیۺاق  
ک
ی ر

 

ۺکےۺق

 

ک
رۺولای ۺحاصلۺہوۺاورۺکوئیۺاسۺسےۺزبکادہۺزبک

 

ک
وہۺشخصۺکوۺجسۺشرعاۺولای

 ہو،اگرۺکوئیۺاورۺہوۺتوۺاسۺکےۺمساویۺبکاۺاسۺسےۺبعیدۺہو۔

ۺبکاۺتوۺکوئیۺولیۺنہۺ ۔ولیۺابعدۺ:ۺ۲  
ک
ی ر

 

ربۺکےۺمتصلۺوہۺولیۺجسۺسےۺق

 

ہوۺبکاۺہوۺتوۺاسۺکےۺمساویۺبکاۺاسۺسےۺاق

ۺہوۺاوردادا،ئئیۺبعیدۺہو،مثلا  

 

 ۺب ااۺب ی

 

ک
کوۺہےۺاورۺپھرۺچچاۺۺد  ۺکوۺہےۺ،د  ۺنہۺہوۺتوئیوںںۺاورۺچچاۺموجودۺہوںۺتوۺۺولای

 کوہے۔

 ب اگلۺمرادۺہے۔  ۔مجنوؿۺ:ۺ۳

قۺ:ۺۺ۴
ب 
مط

ۺمسلسل ۔جنوؿۺ

 

ۺماہۺی ہو۔جنوؿۺاگرۺۺمسلسلۺاورۺمستقلۺجنوؿۺجوۺمفتیۺبہۺقوؽۺکےۺمطابقۺایک

راررہتیۺہےۺاورۺہوۺلاحقۺہوۺاورۺبلوغۺکےبعدۺبھیۺقائمۺزمانہۺصغرۺسےۺہیۺۺ

 

رق ۺب 

 

ک
ۺپرۺولیۺکیۺولای

 

ک
رۺۺولای ۺۺتوۺزبک

 
 

اگرۺبلوغ

ۺاسۺپرۺلوٹۺاتٓیۺہےۺکےۺبعدۺطاریۺہواۺہوۺتوۺ

 

ک
 ۔ولیۺکیۺولای

قۺکیۺصورتۺمیںۺۺمجنوؿۺ۵
ب 
مط

ۺمسلسلۺنہۺہو۔جنوؿۺغیرۺ

 

ۺماہۺی قۺ:ۺجوۺایک
ب 
مط

رۺۺ۔جنوؿۺغیرۺ کسیۺدوسرےۺکےۺزبک

ۺجنوؿۺمیںۺاگرۺاسۺکےۺمنفعتۺۺبکاۺ

 

افذۺہوںۺگےۺاورۺحال

 

ۺافاقہۺکےۺتصرفاتۺب

 

ۺنہیںۺرہےۺگاۺاورۺاسۺکےۺحال

 

ک
ولای

ۺحاصلۺہوجاۺئےۺگی۔

 

ک
 دفعۺمضرتۺکےۺلیےۺضرورتۺلاحقۺہوئیۺتوۺۺولیۺکوۺاسۺپرۺولای

اۺاورۺگالیاںۺنہۺبکتاۺہو۔ۺ ۔معتوہۺۺ:ۺ۶

 

 جسۺکیۺگفتگوۺالجھیۺ،کاؾۺاورۺاقداؾۺغیرۺمعقوؽۺاورسمجھۺکمۺہوۺمگرۺمجنوؿۺکیۺطرحۺمارب

اۺہو۔  ۔د  ۺ:ۺ۷ 

 

ۺکاۺواسطہۺنہۺآب

 
 

 د  ۺسےۺمرادۺد  ۺصحیحۺہےۺجسۺسےۺرشتےۺمیںۺموی

بہۺنسبتۺکوئیۺایساۺجسۺلڑکےۺسےۺنکاحۺمطلوبۺہوۺاسۺکےۺنسبۺبکاکردارۺبکاۺپیشہۺمیںۺلڑکیۺکیۺخانداؿۺ ۔کفوۺ:ۺ۸

ۺ
 
ۺلڑکیۺکےۺاولیاءۺکوۺننگۺوعارۺلاحقۺہو،نہۺہیۺوہۺایساۺمحتاجۺہوۺکہۺاگرۺلڑکیۺب الفعلۺقاب عیبۺبکاۺنقصۺنہۺہوۺجسۺکےۺس  

لۺہوۺتوۺاسۺکیۺادائیگیۺپرۺ
ج 
مع

ۺشرطۺ جماعۺہوۺتوۺنفقہۺپرۺقادرۺنہۺہوۺبکاۺکسیۺقدرۺمہرۺۺکیۺادائیگیۺاگرۺازروئےۺعرػۺبکاۺحس 

اۺہو۔

 

  قدرتۺنہۺرکھ

                       


ا  ر فیق  

 

و م ا سلامیہ علامہ محمد یوسف بنور ی ٹ
عل
 د ا ر  ا لافتا، جامعہ 

 

 کرا چی،ؤ

 

 abuyaeesh786@gmail.com ن
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رارۺب اندھاۺ ۔غبنۺفاحشۺ:ۺۺ۹

 

 
مہرۺمیںۺاتنیۺکمیۺبکاۺزبکادتیۺجوۺعاؾۺطورۺپرۺگوارہۺنہۺکیۺجاتیۺہوۺمثلاۺصغیرہۺۺکاۺمہرۺپچاسۺہ

ۺکہۺزوجہۺکاۺمہرۺ  
 

ۺلاکھۺمہرۺمقررۺکیاۺجائےۺج ۺلاکھۺہوۺبکاۺصغیرۺکیۺزوجہۺکےۺلیےۺایک ۺکہۺاسۺکاۺمہرۺمثلۺایک  
 

جائےۺج

ۺدوسرےقوؽۺکےۺمطابق رارۺہو۔ایک

 

 
 مہرۺمیںۺدسواںۺحصہۺکمیۺوبیشیۺغبنۺفاحشۺہے۔ۺمثلۺپچاسۺہ

 صغیرہۺکیۺطرحۺصغیرۺکاۺبھیۺکفوۺمیںۺرشتہۺضروریۺہے۔

اۺہے۔ ۔مہرۺمثلۺ:ۺ۱1

 

 عورتۺکےۺپ  ریۺرشتہۺدارۺعورتوںۺکاۺعاؾۺطورۺپرۺجتناۺمہرۺرائجۺہوۺ،مہرمثلۺکہلاب

اۺہے۔معروػۺبسوئےۺاختیارۺ:ۺۺ۱۱

 

ۺکےۺغلطۺاستعماؽۺۺمیںۺۺۺب ااۺاورۺداداۺکےۺلیےۺاسۺاصطلاحۺکاۺاستعماؽۺہوب

 

ک
یعنیۺوہۺۺۺولای

ۺکاۺنکاحۺمہرۺمثلۺۺمیںۺ

 

ک
رۺولای ۺوہۺاپنےۺزبک  

 
ۺکہلاۺئےۺگاۺج

 
 

اۺداداۺسوءۺاختیارۺمیںۺمعروػۺاسۺوق مشہورۺہوں۔ب ااۺبک

ۺکےۺمتعلقۺاسۺقسمۺ

 

ک
رۺولای غبنۺفاحشۺکےۺساتھۺکردےۺبکاۺغیرۺکفوۺۺمیںۺکردےۺاورۺاسۺسےۺپہلےۺبھیۺۺوہۺۺۺاپنےۺکسیۺزبک

رتۺچکاۺہو،اگرۺپہلاۺنکاحۺخلاػۺشفقتۺپ  ریۺہوۺاورۺاسۺسےۺپہلےۺوہۺکسیۺغیرۺمکلفۺۺکاۺۺکاۺخلاػۺشفقت پ  ریۺ،فعلۺب 

  نکاحۺاسۺکےۺصریحۺمفادۺکےۺخلاػۺنہۺکرچکاۺہوۺتوۺۺوہۺاختیارۺکےۺغلطۺاستعماؽۺمیںۺمعروػۺنہۺکہلائےۺگا۔

ۺاسۺقدرۺہوۺکہۺفاسقۺکوۺاپنیۺۺ ۔فسق:ۺ۱۲  
 

ۺنہیںۺۺمگرۺج

 

ۺکاۺب اغ

 

ک
روۺکیۺپرواۺنہۺہوۺتوۺنکاحۺۺفسقۺزواؽۺولای عزتۺوآب 

ۺکےۺساتھۺاورۺکفوۺمیںۺہو،اسیۺکوۺکتبۺفقہۺمیںۺیوںۺتعبیرۺکیاۺگیاۺہےۺ

 

ک
کےۺنفاذۺکےۺلیےۺشرۺطۺہوگاۺکہۺمہرۺمثلۺکیۺرعای

 کہۺب ااۺداداۺمعروػۺبسوءۺالاختیارۺنہۺہوں۔

کۺ:ۺ۱۳

 

ت
ہ

 

مت
روۺکیۺپرواۺنہۺہو۔ۺ ۔فاسقۺ ك لا يبالي أ ن يهتك رجل منهتك ومتهتك ومس تهت جسےۺاپنیۺعزتۺوآب 

 ،شامی اول کتاب الولیستره

 جسےۺاپنےۺکیےۺاورۺلوگوںۺکےۺکہےۺکیۺپرواہۺنہۺہو: ۔ماجنۺۺ:ۺ۱۴

طعہۺ:ۺ۱۵
ق

 

مب
 ۔غیبتۺ

 غیبتۺکیۺتفسیرۺمیںۺفقہۺحنفیۺمیںۺمختلفۺاقواؽۺملتےۺہیں:ۺ

 ولیۺمدتۺقصرۺکیۺمسافتۺۺپرۺہو۔ ۔ۺۺ۱

ۺمرتبہۺقافلہ ۔ۺۺ۲ اۺہو۔ولیۺجہاںۺہوۺوہاںۺساؽۺبھرۺمیںۺایک

 

 ۺجاب

ۺماہۺکیۺمسافتۺکےۺبقدرۺدورۺہو۔ ۔ۺۺ۳  ولیۺۺایک

 ولیۺمفقودۺالخبرۺہوۺ۔ ۔ۺ۴

 ولیۺبیسۺمنزؽۺدورۺہو۔ ۔ۺ۵

 ولیۺپچیسۺمنزؽۺدورۺہو۔ ۔ۺ۶

 ولیۺکےۺرائےۺحاصلۺکرنےۺمیںۺدشواریۺۺہو۔ ۔ۺ۷

طعہۺ:ۺۺ۱۶
ق

 

مب
 ۔غیبتۺغیرۺ

طعہۺنہۺہو۔
ق

 

مب
 جوۺغیبتۺ
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ۺرشتہۺہو،بکاۺجسۺۺکاۺغیرۺ۔عصبہۺ:۔ۺ۱۷

 
 

جسۺکوۺذویۺالفروضۺکےۺساتھۺاؿۺکاۺبقیہۺاورۺاکیلےۺہوۺۺمکلفۺسےۺۺبلاواسطہۺموی

 توۺکلۺماؽۺملتاۺہے۔

ۺۺکیۺتعریفۺ:۲دفعہ

 

ک
 ۔ولای

ۺدوسرےۺپرۺتصرػۺکےۺنفاذۺکیۺقدرتۺحاصلۺہو۔،شرعیۺقدرتۺ

 

 جسۺکیۺبدول

 ۔ولیۺۺکیۺتعریفۺ:3دفعہۺ

ۺکاۺنکاحۺاپنیۺمرضیۺ

 

ک
رۺولای  سےۺکرسکتاۺہو۔وہۺشخصۺجوۺاپنےۺزبک

 ۔ولیۺکیۺشرائط:۴دفعہۺ

ۺبھیۺ ا

 

ۺمسلمۺہوتوۺولیۺکاۺمسلماؿۺہوب

 

ک
ۺولای ر اۺشرطۺہے۔اگرۺزبک

 

ۺ،خواہۺمردۺہوۺبکاعورت،اسۺکاۺآزادۺ،عاقل،ب الغۺہوب ولیۺ

 شرطۺہےۺ،مگرۺیہۺکہ:

اۺب اندی الفۺ: ۺاسۺکاغلاؾۺبک

 

ک
رۺولای  ولیۺآقاۺہوۺاورۺزبک

 ولیۺقاضیۺۺہوۺبکاۺاسۺکامجازۺنمائندہۺہو۔ بۺۺ:

 :ۺۺمر کۺکسیۺکاۺولیۺنہیںۺہوسکتا۔توضیح

 تشریح

رایں: ۺکےۺلیےۺاتحادۺدینیۺشرطۺہےۺبناب 

 

ک
 ولای

روںۺکاۺولیۺہوسکتاۺہےۺمگرۺمسلماؿۺکاۺنہیں

 

رۺۺدوسرےۺکاق

 

 کاق

ۺکواپنےۺہمۺمذہبوںۺپرۺ ر

 

ۺکاۺولیۺنہیںۺہوسکتاۺالبتہۺکاق ر

 

مسلماؿۺبھیۺسوائےۺدرجۺب الامستثنیاتۺکےۺکسیۺکاق

ۺحاصلۺہے۔

 

ک
 ولای

ۺکےۺاسباب:۔ولا۵دفعہ

 

ک
 ی

ۺکےۺاسبابۺچارۺہیں:

 

ک
 ولای

۱ 

 

 
رای

 

 ۔ق

 ۔ولاء۲

۳ 

 

 ۔امام

 ۔ملک۴

:۶دفعہۺ

 

رادجوۺکسیۺدوسرےۺکےۺولیۺبھیۺنہیںۺہوسکت

 

ۺاق

 

ک
رۺولای  ۔زبک

اب الغۺخواہۺ: الفۺ۔

 

 ب

 لڑکاۺہوبکاۺلڑکیۺ

اسمجھۺ

 

اۺب  سمجھۺدارۺہوبک

 لڑکیۺہوۺتوۺکنواریۺہوۺبکاغیرۺکنواریۺ
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ا د ی: ا ٹ ک مجور
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 پنۺزائلۺہوچکاۺہوۺبکاۺنکاحۺکےۺبعدۺبوجہۺدخوؽۺکنواریۺنہۺرہیۺہو۔غیرۺکنواریۺہوۺتونکاحۺسےۺقبلۺۺکنوارہۺۺ

 

ۺمسلسلۺ بۺ۔

 

ۺماہۺی اب الغ،جنوؿۺاصلیۺہوۺبکاۺطاریۺ،اگرۺطاریۺہوۺتوۺایک

 

اۺب ،ب الغۺۺہوۺبک

 
 

مجنوؿ،خواہۺمذکرۺہوبکاۺمؤی

 رہاۺہو۔

اب الغ جۺ۔

 

اۺب ،ب الغۺہوۺبک

 
 

 معتوہ،خواہۺمذکرۺہوۺبکاۺمؤی

 تشریح

رادۺکاۺقدرۺمشترکۺۺغیرۺۺ

 

ۺرہتےہیںۺاسۺلیےۺکسیۺدوسرےۺدرجۺاق

 

ک
رولای ۺہےۺ۔ۺغیرمکلفۺاشخاصۺخودۺزبک ا

 

مکلفۺہوب

رادۺسےۺاؿۺ

 

ۺکیۺعلتۺحصوؽۺمصلحتۺاورۺدفعۺمضرتۺہےۺاورۺمتذکرۃۺاق

 

ک
۔علاوہۺازیںۺولای

 

کےۺولیۺنہیںۺہوسکت

اممکنۺہے۔

 

 مقاصدۺشرعۺکاۺحصوؽۺب

:۷دفعہۺ

 

ک
 ۔بقا،عودۺاورۺزواؽۺولای

ۺزائلۺہوجائےۺگی،اگرۺ

 

ک
 ولیۺکیۺولای

اب الغۺب الغۺہوجائےۺ،بکا لف۱

 

 ۔ب

 ب۔مجنوؿۺبکاۺمعتوہۺکوۺافاقہۺہوجائے،بکا 

ۺزائلۺ

 

ک
ۺولای

 
 

ۺجنوؿۺکےۺوق

 

قۺنہۺہوصرػۺحال
ب 
مط

ج۔ولیۺخودۺجنوؿۺکاۺشکارۺہوجائےۺ،اگرۺجنوؿۺ

 ۔ہوگی

ۺحاصلۺہوگی۔۲)

 

ک
ۺنفسۺنہۺکہۺولای

 

ک
 (اگرۺب ااۺمجنوؿۺبکاۺمعتوہۺہوجائےۺتوبیٹےۺکواسۺپرۺولای

ۺلوٹۺآئےۺ۳)

 

ک
ۺکےۺبعدمجنوؿۺہوجائے۔(ۺالف۔ولای

 
 

 گی،اگرۺبیٹابلوغ

ۺبحاؽۺاورولیۺبعیدۺکیۺزائلۺ

 

ک
ۺہوۺاورۺپھرۺلوٹۺآئےۺتوۺاسۺکیۺولای  

 

طعہۺکےۺساتھۺب ی
ق

 

مب
ب۔ۺولیۺۺغیبتۺ

رارۺب ائیںۺگے۔

 

افذۺق

 

 ہوجائےۺگی،مگرۺولیۺبعیدۺکےۺتصرفاتۺۺب

ا (۱) اب الغۺب الغۺۺہوجائےۺبک

 

 ب

اب الغۺنہۺہوۺتوۺولیۺکا (۲)

 

اۺہے۔ۺمجنوؿۺکوافاقہۺہوجائےۺاورۺوہۺب

 

 اختیارۺاؿۺسےۺزائلۺہوجاب

ۺرہیںۺگے۔ (۳)

 

ک
رۺولای ۺمیںۺبلوغۺکوۺپہنچیںۺتوۺزبک

 

اب الغۺبکاۺمجنوؿۺۺجنوؿۺکیۺحال

 

 ب

ۺۺماؽۺحاصلۺہوجائےۺگی۔ (۴)

 

ک
ۺنفسۺنہۺکہۺولای

 

ک
 ب ااۺمجنوؿۺبکاۺمعتوہۺہوجائےۺتوۺبیٹےۺکوۺاسۺپرۺولای

ۺکھودےۺگاۺاورۺاگرۺکبھیۺجنوؿۺاور (۵)

 

ک
قۺکاۺشکارۺہوجائےۺتوۺولای

ب 
مط

ۺجنوؿۺ ۺہوۺۺولیۺ ا

 

ۺافاقہۺہوب کبھیۺ

رارۺب ائیںۺگے۔

 

افذۺق

 

ۺافاقہۺکےۺتصرفاتۺب

 

 توحال

ۺ (۶)

 

ک
ب ااۺمجنوؿۺہوجائےۺتوۺبیٹےۺکوۺاورۺبیٹاۺۺبلوغۺکےۺبعدۺمجنوؿۺہوجائےۺتوۺب ااۺکوۺاسۺپرۺدوب ارہۺولای

 حاصلۺہوجائےۺگی۔
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ۺبحاؽۺاورولیۺبعیدۺکیۺ (۷)

 

ک
ۺہوۺاورۺپھرۺلوٹۺآئےۺتوۺاسۺکیۺولای  

 

طعہۺکےۺساتھۺب ی
ق

 

مب
ولیۺۺغیبتۺ

رارۺب ائیںۺگے۔

 

افذۺق

 

 زائلۺہوجائےۺگی،مگرۺولیۺبعیدۺکےۺتصرفاتۺۺب

رتیب:۸دفعہ

 

ۺاورۺاؿۺمیںۺب

 

ک
 ۔عصبہۺکاۺحقۺولای

رادۺکےۺ۶فعہۺد

 

ۺاق

 

ک
رۺولای رتیبۺکےۺمطابقۺکاۺنکاحۺۺمیںۺدرجۺزبک

 

رادۺکوۺہےۺحقۺۺمیراثۺکیۺب

 

ۺذیلۺاق  :حس 

 بیٹا (۱)

ا ۺ (۲)
 

 پوب

ا،اگرۺچہۺکئیۺپشتۺکاۺفاصلہۺہوۺ (۳)

 

 پڑپوب

 ب ااۺۺۺ (۴)

 داداۺ (۵)

 پرۺدادا،ۺاگرچہۺکئیۺپشتۺاوپرۺہوۺۺ (۶)

 سگاۺئئی (۷)

ۺئئی   (۸)  ب ااۺشریک

  سگابھتیجاۺیعنیۺۺسگےۺئئیۺکاۺلڑکاۺۺ  (۹)

ۺئئیۺکاۺلڑکا (۱1)  سوتیلاۺبھتیجایعنیۺ  ،ب ااۺشریک

 سگاۺچچا  (۱۱)

ۺچچاۺۺ  (۱۲)  سوتیلاۺچچاۺیعنیۺ،ب ااۺشریک

 سگےۺچچاکاۺلڑکا  (۱۳)

ۺچچاۺکاۺلڑکا (۱۴)  یعنیۺسوتیلےۺچچاۺکاۺبیٹاۺ،ب ااۺشریک

 حقیقیۺچچاب ااۺکاۺ (۱۵)

 ب ااۺکاۺپ  ریۺچچا  (۱۶)

 ب ااۺکےۺحقیقیۺچچاۺکاۺبیٹا (۱۷)

 ب ااۺکےۺسوتیلےۺچچاۺکاۺبیٹا (۱۸)

 داداۺکاۺحقیقیۺچچا (۱۹)

 داداۺکاۺپ  ریۺچچا (۲1)

 داداۺکےۺحقیقیۺچچاۺکاۺبیٹا (۲۱)

 داداۺکےۺسوتیلےۺچچاۺکاۺبیٹا (۲۲)
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اۺداداۺاورۺبیٹاۺہےۺتوۺاسۺکاۺولیۺبیٹاۺہے،اگرۺ : ۱توضیحۺۺ اۺچاہیںۺکسیۺب اگلۺعورتۺکاۺۺب ااۺاورۺبیٹاۺہےۺبک

 

نکاحۺکرب

ۺہوجائے۔

 

اکہۺبلااختلاػۺنکاحۺدرس

 

 توۺبہترۺیہۺہےۺکہۺب ااۺاسۺکےۺبیٹےۺکوۺنکاحۺکرنےۺکاۺحکمۺدےۺب

:۹دفعہ

 

ک
 ۔عصبہۺکےۺعلاوہۺدیگرۺۺرشتہۺداروںۺکاۺحقۺولای

رادۺنہۺہوںۺ۸دفعہۺ۔دفعہۺ

 

ۺۺنکاحۺب اترتتیبۺبکاۺاہلیتۺدرجۺاق

 

ک
ۺۺنہۺرھتے ۺہوںۺتوۺولای متذکرۃۺالذیلۺرشتہۺداروںۺکوۺمنتقلۺۺ

 ہوجائےۺگی:

 ماں (۱)

 دادی (۲)

انی (۳)
 

 ب

 بیٹی (۴)

 پوتی (۵)

 نواسی (۶)

 پسرۺکیۺپوتیۺنواسی (۷)

 دخترۺکیۺپوتیۺنواسی (۸)

ا (۹)
 

اب

 

 ب

 سگیۺبہن (۱1)

 سوتیلیۺبہن (۱۱)

ۺنہیں (۱۲)  ماںۺکیۺاولادۺجوۺب ااۺشریک

 سگیۺبہنۺکیۺاولاد (۱۳)

 سوتیلیۺبہنۺکیۺاولاد (۱۴)

 ماںۺکیۺاولادپھوپھی (۱۵)

 ماموں (۱۶)

 خالہ (۱۷)

رتیبۺسےۺپھوپھیۺماموںۺاورۺخالہۺوغیرہۺکیۺاولادچچاۺزادۺبہنۺاورۺپھرۺ (۱۸)

 

 اسیۺب

اۺشرطۺنہیں توضیحۺ:

 

رعکسۺذووالارحاؾۺکاۺمحرؾۺہوب ۺکےۺب 

 
 

 ۔نکاحۺکےۺب ابۺمیںۺحضای

ۺ:ۺ۱1دفعہۺ

 

ک
ۺداروںۺکےۺبعدۺقاضیۺکاۺحقۺولای

 

 
رای

 

 ۔ق

 

 

ک
 :نسبیۺولیۺنہۺہوۺتوۺولای

 سلطاؿۺکوۺۺہےپھر  

ۺکوۺپھر    

 

ای

 

 اسۺکےۺب
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 قاضیۺکوۺپھرۺ  

 مجازۺنمائندہۺکوۺحاصلۺہے۔اسۺکےۺ

ۺاسۺکےۺپروانہۺۺ توضیح ۺگیاۺہو،اگرۺ ۺدبکا اب الغوںۺکےۺنکاحۺکاۺاختیار

 

ۺب :قاضیۺکےلیےۺشرطۺہےۺکہۺاسےۺ

ۺاورۺپھرۺاسےۺسلطاؿۺکیۺطرػۺسےۺیہۺ ا ۺاسۺنےۺنکاحۺکردبک ۺتفویضۺنہۺہوۺاور

 

 م

 

تقرریۺمیںۺیہۺد

افذۺہوگیا۔

 

افذۺکردبکاۺتوۺب

 

ۺتفویضۺہوئیۺاورۺاسۺنےۺنکاحۺکوۺب

 

 م

 

 د

:۱۱دفعہۺ

 

ک
ۺمسلمینۺکاۺحقۺولای

 

 ۔علماءۺاورۺجماغ

ۺعلاقہۺکےۺعلماءۺکوۺاور

 

ک
 قاضیۺنہۺہوۺتوۺولای

 اگرۺعلماءۺمتعددۺہوںۺتوۺاؿۺمیںۺسےۺاعلمۺکوۺاور  

ۺمسلمینۺکوۺحاصلۺۺہے۔ۺ

 

 اگرۺاہلۺعلمۺنہۺہوںۺتوۺجماغ

 ۔ب ااۺداداۺکاۺکیاۺہواۺنکاح:۱۲دفعہۺ

ۺ

 

ک
رۺولای اۺبکاۺمجنوؿۺبکاۺمجنونہۺۺکوۺاسۺکےۺب ااۺنےۺبکاب ااۺکیۺعدؾۺزبک موجودگیۺبکاۺعدؾۺاہلیتۺکیۺوجہۺسےۺداداۺنےۺنکاحۺمیںۺدبک

ۺکوۺخیارۺبلوغۺبھیۺ

 

ک
ۺولای ر ۺکےۺبعدۺزبک

 
 

افذۺولازؾۺہےۺاورۺبلوغ

 

ۺتوۺنکاحۺمنعقد،صحیح،ب کاۺنکاحۺاسۺکےۺبیٹےۺنےۺکیاۺ

 حاصلۺنہیںۺ،خواہۺ

اب الغۺکوۺنکاحۺپسندۺہوۺبکاۺنہۺہو

 

 ب

اب الغہۺکنواریۺہوۺبکاۺثیبہ

 

 ب

 ۺنکاحۺمیںۺب اندھاۺگیاۺہوۺبکاۺاسۺمیںۺکمیۺفاحشۺبکاۺزبکادتیۺفاشہ ۺکیۺگئیۺہومہرمثل

 نکاحۺکفوۺمیںۺہوۺبکاغیرۺکفوۺمیںۺہو،مگرۺشرطۺیہۺہےۺکہ:

اۺداداۺنشہۺمیںۺنہۺہوںۺ الفۺ۔ ۺب ااۺبک

 
 

 معاہدہۺنکاحۺکےۺوق

ۺکاغیرۺکفوۺمیںۺبکاۺمہرۺمیںۺکمیۺغبنۺولیۺ)ب ااۺ،دادا( بۺ۔

 

ک
رۺولای اسۺسےۺپہلےۺۺکسیۺزبک

 کرنےۺکیۺوجہۺسےۺمعروػۺبسوئےۺالاختیارۺنہۺہوچکاۺہو۔ۺفاحش

ۺنکاحۺنشہ

 
 

ۺمعروػۺبسوئےۺالاختیارۺہوۺمگرۺمتذکرہۺنکاحۺمہرمثلۺاگرۺب ااۺبوق ۺمیںۺہوۺبکا

افذۺۺہے۔

 

 کےۺساتھۺبکاۺاسۺمیںۺمعمولیۺغبنۺکےۺساتھۺکیاۺہوۺاورۺنکاحۺکفوۺمیںۺہوۺتوۺنکاحۺلازؾۺوب

 ۺنکاحۺب ۺلازؾۺہے:کےۺعلاوہۺاولیاءۺکاۺ،بیٹا۔ب ااۺدادا۱۳دفعہۺ

ۺۺکاۺنکاحۺکیاۺتوۺنکاحۺکیۺصحتۺکےلیےۺشرطۺہوگاکہۺ:

 

ک
رۺولای  ب ااۺداداۺکےۺعلاوہۺکسیۺولیۺنےۺزبک

 مہرۺمثلۺمیںۺکمیۺفاحشۺنہۺکیۺہو الفۺ۔ۺ

 نکاحۺکفوۺمیںۺکیاۺہو بۺ۔

 نکاحۺسرےۺسےۺمنعقدۺنہۺہوگا۔ۺلاۺمیںۺسےۺکسیۺشرطۺکیۺقدااؿۺکیۺوجہۺسےب اشرائطۺ

ۺب ۺحاصلۺہے:۔قاضیۺکوۺ۱۴دفعہ

 

ک
 نکاحۺکیۺولای
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ۺکہ:  
 

ۺۺکےۺنکاحۺکاۺحقۺحاصلۺہےۺج

 

ک
رۺولای  قاضیۺکوۺزبک

ۺہو۔ الفۺ۔

 

 اسۺکےۺپروانہۺتقرریۺمیںۺصراج

ۺکاۺولیۺنہۺہو بۺ۔

 

ک
رۺولای ۺۺزبک  

ک
ی ر

 

 قاضیۺسےۺق

اۺہو جۺ۔

 

 ولیۺہوۺمگرۺاہلیتۺنہۺرکھ

رۺکررہاۺہو د۔ۺ

 

ۺکےۺبغیرۺنکاحۺسےۺگربک اۺہوۺمگرۺمعقوؽۺس  

 

 اہلیتۺرکھ

ۺکےۺنکاحۺکاۺمجازۺمگرۺشر

 

ک
رۺولای روعۺمیںۺسےۺکسیۺکےۺساتھۺزبک

 

طۺہوگاۺکہۺقاضیۺاپنےۺآاۺکےۺساتھۺبکاۺاپنےۺاصوؽۺوق

ۺکاۺنکاحۺ

 

ک
ۺولای ر رخلاػۺچچاۺزادۺاپنیۺچچازادۺبہنۺسےۺخودۺنکاحۺکرسکتاۺہےۺاورۺدیگرۺاولیاۺاپنےۺزبک نہۺہوگا۔قاضیۺکےۺب 

ۺہیں۔

 

روعۺسےۺکرسکت

 

 اپنےۺق

 ولیۺکوؿۺہےۺ:ۺکیۺصورتۺمیںاولیاء۔تعددۺ15دفعہ

اب الغۺکاۺاختیارۺہے۔

 

ۺہوۺتوۺاسےۺہیۺنکاحۺب  ولیۺاگرۺایک

ۺسےۺزبکادہۺاگرۺ اب الغۺپرۺرضامندۺاولیاءۺایک

 

ۺبکاۺچندۺکاۺنکاحۺب ۺرھتے ۺۺہوںۺتوۺۺایک

 

ک
ۺمساویۺحیثیتۺکیۺولای ہوۺںۺاورۺس 

اۺکافیۺہے،دوسروںۺکوۺفسخۺکاۺاختیارۺنہیں

 

 ہوجاب

رب

 

ۺمساویۺحیثیتۺنہۺرھتے ۺہوںۺتوۺاق اۺکافیۺہےۺکیونکہۺحقیقتۺمیںۺوہیۺولیۺہے۔ۺاگرۺس 

 

 کاۺرضامندہوجاب

 ۔اولیاءۺۺکےۺتصرفاتۺکاۺحکمۺ:۱۶دفعہ

اۺ (۱) افذۺہےۺخواہۺدوسراۺاجازتۺدےۺبک

 

اب الغۺکاۺنکاحۺکردےۺتوۺب

 

مساویۺدرجےۺکےۺاولیاءۺمیںۺسےۺکوئیۺب

 . مستردۺکرے

انیۺکاۺکالعدؾۺہے (۲)

 

افذۺاورۺب

 

 ۔اگرۺیکےۺبعدۺدیگرےۺنکاحۺکریںۺتوۺاوؽۺکاۺنکاحۺب

اخیرۺمعلوؾۺنہۺہوۺتوۺدونوںۺب اطلۺ (۳)

 

ۺساتھۺنکاحۺکردیںۺبکاۺدونوںۺنکاحوںۺمیںۺتقدیمۺوب اگرۺدونوںۺایک

 ہیں۔

ۺساتھۺاپنےاسیۺطرحۺ (۴) ۺوبعیدۺنےۺایک  
ک
ی ر

 

رولیۺق ۺکاۺنکاحۺکردبکابکا ۺزبک

 

ک
 ولای

رارۺب ائیںۺگے۔ۺ (۵)

 

رۺکاۺعلمۺنہیںۺہوسکتاۺتوۺدونوںۺنکاحۺب اطلۺق

 

ۺساتھۺتوۺنہۺکیاۺمگرۺمقدؾۺموخ  ایک

رب (۶)

 

ربۺکیۺاجازتۺپرۺموقوػۺۺولیۺاق

 

ۺکاۺنکاحۺکیاۺتوۺولیۺاق

 

ک
رولای کےۺہوتےۺہوئےۺولیۺابعدۺنےۺزبک

 :رہےۺگا۔لیکنۺاگرۺ

اب الغۺۺبکامجنوؿۺہو الفۺ۔

 

اۺہومثلاۺب

 

ربۺاہلیتۺنہۺرکھ

 

 ولیۺاق

رارۺب ائےۺگا۔ بۺ۔

 

افذۺق

 

ۺہوۺتوۺولیۺابعدۺکاۺکیاۺہونکاحۺب  

 

طعہۺکےۺساتھۺب ی
ق

 

مب
اۺہوۺمگرغیبتۺ

 

 بکااہلیتۺرکھ

ۺنکاحۺکیۺتقدیمۺۺ : استثناءۺ اب الغہۺایک

 

ۺکیۺصورتۺمیںۺاگرۺب

 

ال

 

رارۺدبکاۺجائےۺگا۔کیۺۺشقۺب

 

ۺق

 

 مدعیہۺہوۺتوۺدعویۺدرس

 تشریحۺ
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انیۺکےۺبطلاؿۺکیۺوجہۺعدؾۺمحلۺہے۔شقۺ

 

انیۺمیںۺنکاحۺب

 

ۺتقسیمۺہے۔شقۺب
 
اقاب

 

ۺب

 

ک
شقۺاوؽۺکیۺوجہۺیہۺہےکہۺولای

رۺدوۺب اطلۺہیں۔
 
رجیحۺنہیںۺاسۺلیےۺہ

 

ۺمیںۺکوئیۺوجہۺب

 

ال

 

 ب

ر:ۺ۱۷دفعہ

 

ربۺکاۺنکاحۺسےۺگربک

 

 ۔ولیۺاق

ۺکررہاۺہےۺمثلاۺجوڑۺکاۺ ر

 

اب الغہۺکےۺنکاحۺسےۺگربک

 

ۺداداۺہو،مگرۺکسیۺمعقوؽۺشرعیۺعذرۺکےۺبغیرۺب ا رب،ۺاگرۺچہۺب ااۺبک

 

ولیۺاق

رشتہۺدستیابۺبھیۺ رشتہۺبھیۺدستیابۺہےۺاورۺوہۺمہرۺمثلۺکیۺادائیگیۺپرۺبھیۺآمادہۺہےۺاورۺکوئیۺاسۺجیساۺبکاۺاسۺسےۺبہترۺ

اۺہوۺنہیںۺہےۺ

 

ربۺکیۺرائےۺکاۺانتظارۺنہۺکرب

 

اب الغہۺکوۺنکاحۺمیںۺاورۺدستیابۺکفوۺولیۺۺاق

 

ۺمیںۺب

 

 
ربۺکیۺنیای

 

ۺولیۺاق

 

توۺعدال

ۺ

 

ۺکےۺب اغ ربۺکاۺانکارۺکسیۺمعقوؽۺس  

 

دےۺسکتیۺہےاورۺکوئیۺاوراسۺنکاحۺکیۺتنسیخۺکاۺبھیۺمجازۺنہۺہوگا،لیکنۺاگرۺولیۺاق

کفوۺنہیںۺہےۺبکاۺمہرۺمثلۺکیۺادائیگیۺپرۺتیارۺنہیںۺہےۺبکاۺکوئیۺاورۺرشتہۺہےۺجوۺدستیابۺبھیۺہےۺ،کفوۺۺہےۺمثلاۺدستیابۺرشتہ

اب الغہۺکےۺنکاحۺکاۺاختیارۺنہۺہوگا۔

 

ۺبکاۺولیۺبعیدۺکوۺب

 

 بھیۺہےۺاورۺمہرمثلۺکیۺادائیگیۺپرۺپرۺتیارۺہےۺتوۺعدال

ۺہوگیۺ:ۺ۱۸دفعہۺ

 

 
ای

 

 ۔ولیۺکیۺرضامندیۺب ۺب

ۺہوگی:ۺولیۺۺکیۺرضامندیۺدوۺطرح

 

 
ای

 

 ب

افذۺکیاۺبکاۺاجازتۺدیۺبکاۺاسۺ۱

 

اۺب کےۺمثلۺکوئیۺاسۺطرحۺ۔صریحاۺ:ۺمثلاۺکہہۺدےۺکہۺمیںۺراضیۺہوںۺبکاۺمیںۺنےۺمنظورۺکیاۺبک

اۺہو۔ۺکاۺکلمہۺجسۺسے

 

 نکاحۺکیۺمنظوریۺدینےۺکاۺاظہارۺہوب

ۺ:ۺمثلاۺولیۺمہرۺپرۺقبضہۺکرلےۺبکاۺمہرۺکاۺمطالبہۺکرےۺبکامنکوحہۺکوۺرخصتۺکردےۺوغیرہۺ۲ ا

 

مگرۺولیۺکاۺمحضۺۺسکوتۺ۔دلال

 رضامندیۺنہیں،اگرچہۺسکوتۺمجلسۺنکاحۺمیںۺہو

ربۺۺکیۺغیرۺموجودگیۺمیںۺولیۺ۱۹دفعہۺ

 

اب الغۺکا۔ولیۺاق

 

انکاحۺۺابعدۺکاۺب

 

:کرب  

ربۺکیۺاجازتۺپرۺموقوػۺۺ۱)

 

ۺکاۺنکاحۺۺکردبکاۺتوۺنکاحۺولیۺاق

 

ک
رۺولای طعہۺمیںۺزبک

ق

 

مب
ربۺکیۺغیبتۺۺغیرۺ

 

(ۺولیۺابعدۺنےۺولیۺاق

رارۺرکھےۺبکاۺفسخۺکردے۔ۺرہےۺگا،چاہےۺتو

 

رق ب   

افذۺہوگاۺمگرۺشرطۺہوگاۺکہ:۲)

 

طعہۺہوۺۺتوۺنکاحۺمنعقد،لازؾۺوب
ق

 

مب
(گرۺغیبتۺ  

 الفۺ۔ۺنکاحۺکفوۺمیںۺہو

 بۺ۔مہرۺمثلۺمیںۺغبنۺفاحشۺنہۺہو

ۺحاضرۺکفوۺۺانتظارۺنہۺکرے۔

 

ربۺکےۺجوابۺآنےۺی

 

 جۺۺ۔ولیۺاق

ۺانتظارۺپرۺآمادہۺۺہو۔د۔ۺکوئیۺاورۺخواستگارۺنکاحۺایساۺنہۺہوۺجوۺولیۺکاۺجوابۺآنےۺ

 

ی  

طعہۺ
ق

 

مب
افذۺہےۺ،اگرۺچہۺولیۺکیۺغیبتۺ

 

ربۺجہاںۺہےۺوہاںۺاگرۺاسۺنےۺصغیرۺبکاۺصغیرہۺکاۺنکاحۺکردبکاۺتوۺنکاحۺب

 

توضیح:ولیۺاق

افذۺنہیں(

 

ۺدوسریۺرائےۺیہۺہےکہۺنکاحۺب  ہو)ایک

رار:ۺ۲1دفعہ

 

 ۔ولیۺکاۺصغیرہۺکےۺنکاحۺکاۺاق

اۺہےۺتوۺۺگو

 

رارۺکرب

 

اب الغہۺکےۺنکاحۺکاۺاق

 

اب الغہۺکیۺصدیق ۺدرکارۺہوگی۔ولیۺب

 

ۺکےۺبعدۺب

 
 

 اہاؿۺکیۺہاددتۺبکاۺبلوغ

ۺسےۺکیےۺہوئےۺنکاحۺسےۺانکار:۔۲1دفعہ

 

ک
 ولیۺکاۺاپنےۺولای



                                                                           

 

 ہ قانون

 

ا د ی: ا ٹ ک مجور
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ۺقبوؽۺنہیںۺالبتہۺاگرۺۺ
 
ۺہےۺتوۺقاب ا

 

ۺکاۺانکارۺکرب ا

 

اب الغہۺکاۺنکاحۺکیاۺاورۺپھرۺاپنےۺولیۺہوب

 

ۺسےۺکفوۺمیںۺب

 

ک
ولیۺنےۺاپنیۺولای

رۺنہۺہوۺتوۺنکاحۺدر
 
ۺظاہ

 

ک
ۺنہۺہوگا۔ولای

 

 س

ادبکاںۺ:۲۱دفعہۺ

 

ۺسےۺزائدۺش ۔غیرۺمکلفۺکیۺایک  

ۺکیۺا

 

ک
رولای ادیوںۺکیۺاجازتۺنہیںولیۺکوۺزبک

 

ۺسےۺزائدۺش ۔یک  

اب الغۺکےۺنکا۔۲۲دفعہۺ

 

 حۺمیںۺبھیۺاء ءۺتۺکاۺابار رۺہے:ب

ۺنہیں۔

 

اۺدرس

 

 ب ااۺداداۺکےۺعلاوہۺکسیۺولیۺکوۺصغیرہۺکیۺطرحۺۺۺصغیرۺکاۺنکاحۺبھیۺغیرۺکفوۺمیںۺکرب

اب الغاؿۺکاۺاختیارۺنہیںۺ:۔مندرجہۺذیلۺ۲۲دفعہ

 

رادۺکوۺنکاحۺب

 

 اق

ۺکو، الفۺ۔ۺ ۺ ۺوصی ۺکےچاہے ۺمکلف ۺغیر ۺنے ۺب اا ۺہواسے ۺکی ۺہو ۺنہ ۺبکا ۺہو ۺکی ۺۺ،وصیت خواہۺۺاور

 ،اپنےۺحینۺحیاتۺہیۺکسیۺکوۺمتعینۺکیاۺہوۺبکاۺنہۺکیاۺہوب ااۺنےۺ

 پرورشۺکنندہۺکوۺ ۔بۺ

یۺۺکوۺ جۺ۔ۺۺ

 

ب ت

 

ت
م

 

ۺ دۺ۔ۺۺ ۺکے ۺبچے ۺکولاوارث ۺوالے ۺ،ب النے ۺۺۺ

 

 
رای

 

ۺق ۺازروئے ۺکو ۺکسی ۺ ۺسے ۺمیں ۺاؿ ۺکہ ۺیہ مگر

ۺحاصلۺہو۔

 

ک
 ولای

 تشریحۺ

اب الغۺکاۺمجازۺنہۺہوگاۺۺ

 

ۺتوۺۺوصیتۺکیۺروۺسےۺوہۺنکاحۺب اب الغۺکاۺنکاحۺکردیناۺ

 

ۺداداۺنےۺکسیۺکوۺوصیتۺکیۺکہۺمیرےۺبعدۺب ا ب ااۺبک

رتیبۺکےۺمطابق

 

ۺکیۺب

 

ک
ۺاورۺولای ۺکاۺرشتہۺدارۺہےۺ  

ک
ی ر

 

ۺۺالبتہۺاگرۺوہۺق اسےۺاستحقاؼۺحاصلۺہےۺتوۺپھرۺبحیثیتۺولیۺوہۺۺمجازۺۺ

ۺ

 
 

ۺحاصلۺنہۺہوۺتوۺمحضۺحضای

 

ک
ۺولای

 

 
رای

 

ہوگاۺکیونکہۺابۺوہۺولیۺبھیۺہے،اسیۺطرحۺپرورشۺکنندہۺکوۺاگرۺازروئےۺق

اب الغۺکاۺاختیارۺنہۺہوگا۔یہیۺحکمۺاسۺشخصۺکاۺبھیۺہےۺجوۺکسیۺلاوارثۺبچےۺکوۺب التاۺہےۺبکاۺکسیۺبچے

 

ۺکوۺکیۺبناۺپرۺاسےۺنکاحۺب

یۺبنالیتاۺہے۔

 

ب ت

 

ت
م

 

 

انی

 

 حصہۺب

ۺۺاشخاصۺکےۺتصرفاتۺکاۺحکم

 

ک
رۺولای  زبک

اب الغۺکاۺنکاحۺب ۺب اطلۺہے:۲۳دفعہ

 

 ۔ب

اب الغۺنےۺخودۺنکاحۺکیاۺہوۺاورۺولیۺنےۺردۺکردبکاۺہو1

 

 ۔ب

اب الغۺنےۺنکاحۺکیاۺہواورۺدفعہۺ2

 

 کےۺاحکاؾۺکےۺتحتۺکوئیۺاسۺکیۺاجازتۺدینےۺوالاۺنہۺہو1،،،11،10۔ب

ۺکاۺانتقاؽۺ۔قانوؿۺہذاۺ3 ۺہوۺاورۺنکاحۺکےۺنفاذسےۺقبلۺزوجینۺۺمیںۺسےۺکسیۺایک ا

 

اب الغۺموقوػۺٹھہرب

 

ۺب کےۺتحتۺنکاحۺ

اۺ

 

ۺدلال ۺبکا ا

 

ۺہونہۺولیۺنےۺبعدۺازۺنکاحۺصراح ۺب الغۺہونہۺنکاحۺولیۺکیۺاجازتۺسےۺہوا ۺشخصۺنہۺخود ہوجائے،مثلا:ایک

اب الغۺکا

 

اب الغۺنےۺبلوغۺکےۺبعدۺاجازتۺدیۺہوۺاورۺب

 

 ۺانتقاؽۺہوجائے۔اجازتۺدیۺہونہۺخودۺب
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اب الغۺکاۺنکاحۺغیرۺکفوۺمیںۺبکاۺمہرۺمیںۺغبنۺۺفاحشۺکےۺساتھۺکیاۺہو4

 

 ۔ب ااۺ،ۺداداۺۺاورۺبیٹےۺکےۺعلاوہۺکسیۺاورۺولیۺنےۺب

ۺنشہۺکیاۺہوۺبکاۺمعروػۺبسوئےۺالاختیارۺہوںۺاورۺمہرۺمیںۺکمیۺفاحشۺہوۺبکاۺ5

 

اب الغۺکاۺنکاحۺکیاۺہوۺمگرۺبحال

 

اۺداداۺنےۺب ۔ب ااۺبک

 حۺکیاۺہو۔غیرۺکفوۺمیںۺنکا

ۺکوۺپہنچنےۺکےۺبعدۺخودۺ6

 
 

ۺاورۺبلوغ اب الغۺنےۺخودۺنکاحۺکوۺمستردۺکیاۺہوۺاورۺاسۺسےۺقبلۺولیۺنےۺ

 

۔بلوغۺکوۺپہنچےۺکےۺبعدۺب

اب الغۺنےۺنکاحۺکیۺاجازتۺۺنہۺدیۺۺہو۔

 

 ب

۔عقدۺجسۺکیۺاجازتۺۺنہۺہوۺبکاۺاجازتۺدینےۺوالاۺکوئیۺنہۺہو:۲۴دفعہۺ  

رۺایساۺعقدۺجسۺکیۺازروئےۺشرعۺۺالفۺ۔ۺ
 
یۺۺجاسکتیۺہواجازتۺنہۺدہ  

رایں:وہۺب اطلۺۺہےۺتوۺبکاۺجسۺکیۺاجازتۺدیۺجاسکتیۺہوۺمگرۺاجازتۺدینےۺوالاۺکوئیۺنہۺہوبۺۺ۔ۺ  ،بناۺب 

اب الغہۺکاۺکوئیۺولیۺہےۺاورۺنہۺاسۺمقاؾۺپرۺ

 

ۺکےۺحصوؽۺاورۺاسۺنےۺنکاحۺکرلیاۺتوۺقاضیۺہےۺکوئیۺۺب

 
 

اسۺکیۺۺپرنکاحۺبلوغ

سۺکیۺاجازتۺدےۺسکتاۺہے،لیکنۺاگرۺمقاؾۺعقدۺپرۺسلطاؿۺکیۺعملۺداریۺکیونکہۺسلطاؿۺاۺاجازتۺپرۺموقوػۺرہےۺگا

رارۺب ائےۺگا۔

 

ۺنہۺہو،توۺعقدۺب اطلۺق

 

ک
رۺولای  بھیۺنہۺہوۺۺمثلاۺسمندرۺبکاۺجنگلۺبکاۺصحراءۺہوۺجوۺکسیۺکےۺزبک

ۺنفاذہے:۲۵دفعہۺۺ
 
اب الغۺکاۺنکاحۺب ۺۺقاب

 

 ۔ب

 ولیۺنےۺنکاحۺکیاۺہو الفۺۺ۔ۺۺ

اب الغٖۺنےۺخودۺنکا بۺ۔ۺ

 

 حۺکیاۺہوۺبکاۺکسیۺاورۺۺنےۺکیاۺہوۺمگرۺولیۺنےۺاجازتۺدےۺدیۺہوسمجھۺدارۺب

اب الغۺنےۺ ج۔ۺ

 

اب الغۺنےۺنکاحۺکیاۺہواورولیۺنےۺمستردۺکیاۺہوۺنہۺاجازتۺدیۺہوۺاورۺبلوغۺکوۺپہنچےۺکےۺبعدۺب

 

سمجھۺدارۺب

 اسۺکیۺاجازتۺدےۺدیۺہو۔

اب الغۺکاۺہےۺوہیۺۺمعتوہۺاورایسےۺمجنوؿۺکاۺہےۺجسۺ

 

ۺافاقہۺتوضیحۺۺ:جوۺحکمۺسمجھدارۺب

 

کاۺجنوؿۺمسلسلۺنہۺہوۺاورۺاسۺنےۺحال

 میںۺنکاحۺکیاۺہو۔

 تشریحۺ

اب الغۺسمجھۺدارۺہواسۺکاۺنکاحۺب الکلۺکالعدؾۺنہیںۺ

 

ۺۺمگرۺجوۺب

 

ںٰۺکرسکت

ہ

 

ن

پسرۺبکاۺدخترۺبلارضامندیۺاپنےۺشرعیۺولیۺکےۺنکاحۺ

اب الغۺنےۺکیےۺبلکہۺاسۺکاۺجوازۺمانندۺدیگر

 

موقوػۺرہتاۺہےۺبکاۺاسۺشخصۺکیۺۺولیۺکیۺاجازتۺپرۺں،ہوۺمعاہداتۺکےۺجوۺکسیۺب

اۺہےۺاورۺجنوؿۺاگرۺمسلسلۺہوۺتوۺصبیۺغیرۺعاقلۺۺ،اجازتۺپر

 

اۺہے۔معتوہۺبمنزلہۺصبیۺعاقلۺکےۺہوب

 

جوۺبجائےۺولیۺکےۺہوب

اب الغۺنہۺہو۔

 

افذۺہیںۺبشرطیکہۺب

 

ۺافاقہۺکےۺتصرفاتۺمثلۺعاقلۺب

 

 کےۺحکمۺمیںۺہےۺاورۺمسلسلۺنہۺہوۺتوۺحال

اب الغۺکےۺتصرفاالحاصلۺ

 

اسمجھۺب

 

ۺب اطلۺہیںۺاورۺسمجھدارۺکےۺفائدہۺمندۺتصرفاتۺۺ،خواہۺمفیدۺہوںۺبکاۺغیرۺمفید،تۺب س 

افذۺہیںۺ۔معتوہۺصبیۺممیزۺکےۺحکمۺمیںۺہےۺاورۺجنوؿۺاگرۺمسلسلۺہوۺتوۺہبہۺۺجیسےۺقبوؽۺ

 

ۺمجنوؿۺ،صبیۺغیرۺممیزکےوغیرہۺب

 اۺمیںۺہےۺاورۺاگرمسلسلۺنہۺہوۺحکم

 

افذۺہیں۔ل

 

ۺعاقلۺشخصۺکیۺطرحۺب ۺافاقہۺکےۺتصرفاتۺایک

 

  توۺحال

افذۺکرنےۺکاۺمجازۺہے۔۱

 

ۺکےۺبعداپنےۺنکاحۺکوۺب

 
 

اب الغۺحصوؽۺبلوغ

 

 ۔ب
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اب الغۺکوۺاسۺکےۺردۺبکاۺنفاذۺ۲

 

ۺب

 
 

اب الغۺکےۺازخودۺکیےۺہوانکاحۺکوۺاگرۺمجازۺولیۺنےۺمنظورۺبکاۺمستردۺنہۺکیاۺہوۺتوبعدۺازبلوغ

 

۔ب

 کاۺاختیارۺہوگا۔ۺ

اب الغۺممیزنےۺازۺخود3

 

ولیۺکیۺاجازتۺپرۺموقوػۺرہےۺگا۔اگرۺولیۺنےۺاجازتۺۺنکاحۺکاۺنکاحۺکیاۺۺتواسۺ لیۺنےفضوۺبکاۺ۔۔ب

ۺنہۺاجازتۺدیۺاورۺنہۺردۺکیاۺبلکہۺسکوتۺکیاۺ

 

یۺی

 

لع

اب ا

 

اب الغۺکیۺزمانہۺب

 

افذۺۺاورۺاگرۺردۺکیاۺتوۺنکاحۺکالعدؾۺاورۺاگرۺب

 

دیۺتوۺنکاحۺب

اب الغۺبلوبکاۺاسےۺنکاحۺکیۺاطلاعۺہیۺنہۺہو

 

اب الغۺنےئیۺاورۺب

 

افذۺۺغۺکوۺنچ گۺگیاۺتوۺاگرۺب

 

قولاۺبکاۺفعلاۺبکاۺحالاۺنکاحۺکوۺمنظورۺکیاۺتوۺنکاحۺب

ۺکہۺنکاحۺکوۺمستردۺنہۺکرےۺنکاحۺردۺنہۺہوگا۔ۺطلۺہے،ہےاورۺاگرۺردۺکردبکاۺتوۺنکاحۺب ا  
 

ۺسےۺج

 
 

 مگرۺمحضۺبلوغ

اب الغۺنےب الغہۺسےۺنکا

 

رئیہۺہےۺۺکہۺب

 

 
ۺہوگیاۺاورۺعورتۺنےۺدوسراۺنکاحۺکرلیاۺتوۺدفعہۺہذاۺپرۺمبنیۺہندیہۺکاۺخ  

 

حۺکیاۺاورپھرۺب ی

ۺتھاۺاورۺعورتۺنےۺاسۺکےۺبعدۺدوسراۺنکاحۺکیاۺتوۺعورتۺکاۺنکاحۺ افذۺکردبکا

 

اب الغۺنےۺبلوغۺکےۺبعدۺاسۺنکاحۺکوۺب

 

اگرۺب

ۺہے۔ۺ

 

رۺکرنےۺسےۺقبلۺاسۺنےۺدوسراۺنکاحۺکیاۺتوۺیہۺدوسراۺنکاحۺدرس

 
 

اب الغۺکےۺجاب

 

 ب اطلۺہےۺاورۺاگرۺب

ۺمیںۺاختلاػۺکاۺحکم:۲۶دفعہ

 
 

ۺاورۺعدؾۺبلوغ

 
 

 ۔بلوغ

ۺکاۺدعویۺکرکےۺولیۺکےۺنکاحۺکوۺمستردۺکرتیۺہوۺاورۺ

 
 

اۺبیاؿۺکرتےۺہیںۺتوۺلڑکیۺکالڑکیۺبلوغ

 

اب الغہۺہوب

 

ۺولیۺاسۺکاۺب ۺبکا ر
 
شوہ

رسۺہوۺاورۺمراہ قہۺہوۺتوۺاسۺکاۺدعویۺمعتبرۺہے،اگرۺجانبینۺگواہاؿۺپیشۺکریںۺ اہوںۺکوۺبلوغۺکےۺگوتواگرۺلڑکیۺکیۺعمرۺنوب 

رجیحۺہوگی۔

 

 ب

اب الغہۺسےۺتعلقاتۺزؿۺشوئی:۔۲۷دفعہ

 

 ب

رۺہےۺ،اگرۺچہۺ

 
 

ۺہےۺاورۺمرضۺکاۺاندیشہۺنہیںۺۺتوۺاسۺسےۺجماعۺجاب
 
اب الغہۺکیۺصحتۺۺجسمانیۺاگرۺایسیۺہےۺکہۺجماعۺکےۺقاب

 

ب

 شہۺہوۺاسۺکیۺعمرۺنوساؽۺسےۺکمۺہیۺکیوںۺنہۺہواورۺاگرۺوہۺۺبوجہۺلاغریۺوکمزوریۺجماعۺکاۺتحملۺنہۺکرسکتیۺہواو

 

رۺبیماریۺکاۺد

رۺہےۺ،اگرۺچہۺاسۺکیۺعمرزبکادہۺہو۔ۺ

 
 

اجاب

 

 توۺاسۺسےۺتعلقۺزؿۺشوئیۺکاۺقیاؾۺب

 ۔رخصتیۺکابیاؿ:ۺ۲۸دفعہ

ۺمہرۺ ر
 
ۺکہۺبیویۺکاۺب ااۺکہتاۺہےۺکہۺاسۺکیۺدخترۺابھیۺچھوٹیۺۺ،رخصتیۺچاہتاۺہےکیۺادائیگیۺکرچکاۺہےۺاورۺبیویۺکیۺشوہ ۺ  

 
ج

راعۺکےۺتصفیہۺ

 
 

ۺب ۺ

 

ۺاورۺجماعۺکاۺتحملۺنہیںۺکرسکتیۺتوۺاگرۺبیوۺیۺۺگھرۺسےۺنکلاۺکرتیۺہےۺتوۺۺعدال
 
ہےۺاورۺمردوںۺکےۺقاب

رہۺلیاۺجاسکے،اگرۺبیویۺپرۺدہۺنشینۺہو

 
 

ۺۺۺصحتۺجسمانیۺکاۺجاب اکہۺاسۺکیۺ

 

ۺکرےۺگیۺب

 

ۺۺکےۺلیےۺاسےحاضرۺعدال

 

توۺعدال

ۺابار رۺعورتوںۺکوۺۺاسۺکیۺصحتۺجسمانیۺکیۺرپورٹۺدینےۺکےۺلیےۺمقررۺکرےۺگی۔
 
  قاب

 تشریح

ۺنہیں

 

ۺمگرۺرخصتیۺدرس

 

اب الغہۺکاۺنکاحۺدرس

 

 کونسلۺکیۺسفارشۺیہۺہےۺکہۺب

ۺکےۺحاصلۺہوجائے:۲۹دفعہ

 
 

ۺنہۺہوۺمگرۺاجازتۺکےۺوق

 

ک
ۺۺولای

 
 

 ۔عقدۺکےۺوق

اب الغۺکانکاحۺکیاۺاور

 

ۺحاصلۺنہۺتھیۺ،مگرۺپھرۺاجازتۺکےۺمرحلہۺکےۺۺاگرۺکسیۺشخصۺنےۺب

 

ک
اب الغۺپرۺولای

 

ۺاسےۺب

 
 

اسۺوق

افذۺہوگا،مثلا

 

ۺحاصلۺہوگئیۺاورۺاسۺنےۺنکاحۺکیۺاجازتۺدےۺدیۺتونکاحۺب

 

ک
ۺاسےۺولای

 
 

 وق
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ب ااۺنےۺاپنےب الغۺبیٹےۺکاۺنکاحۺکیاۺاورۺبیٹےنےۺابھیۺاجازتۺنہۺدیۺتھیۺکہۺبیٹاۺمجنوؿۺہوگیاۺاورۺب ااۺنےۺاجازتۺدےۺ

افذۺہوگیا۔دیۺتوۺنکا

 

 حۺب

ۺۺولیۺۺاسیۺطرح

 

ک
ۺکہۺولای

 

ۺہوگیاۺیہاںۺی  

 

ربۺب ی

 

ربۺکےۺموجودگیۺمیںۺولیۺابعدۺنےۺنکاحۺکیاۺاورۺپھرۺولیۺاق

 

ولیۺاق

افذۺہوسکتاۺہے۔

 

ۺکےۺبعدۺاجازتۺدینےۺسےۺنکاحۺب

 

ک
 ابعدۺکوۺمنتقلۺہوگئیۺتوۺانتقاؽۺولای

 

 حوالہۺجات

 ۔تعریفاتۺۺ:۱دفعہۺ

انیۺکےۺلیےۺملاحظہ

 

 کیجیے:ۺاصطلاحۺاوؽۺوب

 (18/  3) -حوصقي رد ادختور ظذ افدر ادختور 

ـما ظز بف في ـوفي الحوـؿ وظؾقف ؾؾق ـون افغوئى أبوهو  ادراد بولأبعد مـ يع افغوئى في افؼرب 

 ولهو جد وظؿ ؾوفقلايي فؾجد لا فؾعؿ

أوفقوء إذ  ؿول في الاختقور ولا تـتؼؾ إػ افسؾطون لأن افسؾطون ولي مـ لا ولي فف وهذه لهو  

 افؽلام ؾقف اه

 

 ۵،۴،۳اصطلاحۺ

 (32/  7) -افػتووى الهـديي ۔

وإذا جـ افقلي جـقكو مطبؼو تزول ولايتف ، وإن ـون يجـ ويػقؼ ؛ لا تزول ولايتف وتـػذ تصرؾوتف 

، ـذا في افقجقز  في حوفي الإؾوؿي ، ـذا في افذخرة .وؿدر الإموم الإضبوق في روايي بشفر وبف يػتك

قإذا بؾغ الابـ معتقهو أو مجـقكو تبؼك ولايي الأب ظؾقف في موفف فؾؽردري وهؽذا في افبحر افرائؼ

 وكػسف ، ـذا في ؾتووى ؿوضي خون

 2/77ردادحتور

ومؼته افـظر أن افؽػء الخوضى إذا ؾوت بوكتظور إؾوؿتف تزوج مقفقتف وإن لم يؽـ مطبؼو وإلا 

 ادتلخرون في ؽقبي فقلي الأؿرب ظذ مو شـذـره اكتظر ظذ مو اختوره

 13/  3) -حوصقي رد ادختور ظذ افدر ادختور 

  أي جـقكو مطبؼو وهق صفر ـما مر وتؼدم أيضو أن ادعتقه ـذفؽؿقفف ) وولي ادجـقكي وادجـقن ( 

  وفق ـون جـقنهما ظورضو بعد افبؾقغ خلاؾو فزؾر ؿقفف ) وفق ظورضو ( أو 

تػوؿو ( أي بخلاف افقلايي في افـؽوح ؾػقفو خلاف محؿد ؾفل ظـده فلأب أيضو وظـدهمو ؿقفف ) ا 

  فلابـ
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وأصور ادصـػ إػ أن فؾقلي إكؽوح ادجـقن وادجـقكي إذا ـون الجـقن مطبؼو ؾودراد أن فؾقلي 

 إكؽوح ؽر ادؽؾػي جزا 

ؿول في افقفقالجقي افرجؾ إذا ـون يجـ ويػقؼ هؾ يثبً فؾغر ولايي ظؾقف في حول جـقكف إن ـون  

  يجـ يقمو أو يقمغ أو أؿؾ مـ ذفؽ لا تثبً لأكف لا يؿؽـ الاحساز ظـف 

 ۔غبنۺفاحشۺ:ۺ۹

 (66/  2) -حوصقي رد ادختور ظذ افدر ادختور 

ـوس ؾقف أي لا يتحؿؾقن افغبـ ؾقف احسازا ظـ ؿقفف ) وفق بغبـ ؾوحش ( هق مو لا يتغوبـ اف

افغبـ افقسر وهق مو يتغوبـقن ؾقف أي يتحؿؾقكف  ؿول في الجقهرة وافذي يتغوبـ ؾقف افـوس مو دون 

كصػ ادفر ـذا ؿوفف صقخـو مقؾؼ افديـ  وؿقؾ مو دون افعؼ اه  ؾعذ الأول افغبـ افػوحش هق 

 ؾقؿف  تلمؾ افـصػ ؾما ؾقؿف وظذ افثوني افعؼ ؾما

ؿقفف ) أو زوجفو بغر ـػء ( بلن زوج ابـف أمي أو ابـتف ظبدا وهذا ظـد الإموم  وؿولا لا يجقز أن 

يزوجفو ؽر ـػء ولا يجقز الحط ولا افزيودة إلا بما يتغوبـ افـوس  ح ظـ ادـح  ولا يـبغل ذـر 

 في افؼكبلافقي وكحقه في ط  ادثول الأول لأن افؽػوءة ؽر معتزة في جوكى ادرأة فؾرجؾ  أؾوده

  ۔معروػۺبسوئےۺاختیارۺ:ۺ۱۱

 (76/  3) –حوصقي رد ادختور ظذ افدر ادختور 

والحوصؾ أن ادوكع هق ـقن الأب مشفقرا بسقء الاختقور ؿبؾ افعؼد ؾنذا لم يؽـ مشفقرا بذفؽ 

ؾؾق زوج  وسثؿ زوج بـتف مـ ؾوشؼ صح وإن تحؼؼ بذفؽ أكف شقكء الاختقور واصتفر بف ظـد افـ

بـتو أخرى مـ ؾوشؼ لم يصح افثوني لأكف ـون مشفقرا بسقء الاختقور ؿبؾف بخلاف افعؼد الأول 

فعدم وجقد ادوكع ؿبؾف وفق ـون ادوكع مجرد تحؼؼ شقء الاختقور بدون الاصتفور فزم إحوفي ادسلفي 

 داأظـل ؿقلهؿ وفزم افـؽوح وفق بغبـ ؾوحش أو بغر ـػء إن ـون افقلي أبو أو ج

 (67/  2) -حوصقي رد ادختور ظذ افدر ادختور 

ظؾؿ أن ادراد بولأب مـ فقس بسؽران وـذا افسؽران فق زوج مـ ؽر افؽػء ـما في الخوكقي وبف 

 ولا ظرف بسقء الاختقور اه 

ؿؾً ومؼته افتعؾقؾ أن افسؽران أو ادعروف بسقء الاختقور فق زوجفو مـ ـػء بؿفر ادثؾ  

ومعـك ؿقفف وافظوهر مـ حول افصوحل أكف يتلمؾ أي أكف فقؾقر  ادحض صح فعدم افضرر

صػؼتف بولأبقة لا يزوج بـتف مـ ؽر ـػء أو بغبـ ؾوحش إلا دصؾحي يزيد ظذ هذا افضرر 



۲-۱: ۵اسلاؾۺآب ادۺلاۺریویو،ۺ                                                                                                     38  

ـعؾؿف بحسـ افعؼة معفو وؿؾي الأذى وكحق ذفؽ وهذا مػؼقد في افسؽران وشقكء الاختقور 

 قوره في ذفؽ إذا خوفػ فظفقر ظدم رأيف وشقء اخت

 ؿقفف ) أي ؽر الأب وأبقف ( الأوػ أن يزيد والابـ وادقػ دو مر 

 

 ۔فسق:ۺ۱۲

 افػسؼ لا يؿـع افقلايي ، ـذا في ؾتووى ؿوضي خون

 (45/  2افدر ادختور)

 وذظو ) افبوفغ افعوؿؾ افقارث ( وفق ؾوشؼو ظذ ادذهى مو لم يؽـ متفتؽو 

 (45/  2) -رد ادختور ظذ افدر ادختور 

ؿقفف ) مو لم يؽـ متفتؽو ( في افؼومقس رجؾ مـفتؽ ومتفتؽ ومستفتؽ لا يبولي أن مىتؽ شسه  

اه ؿول في افػتح ظؼى مو كؼؾـو ظـف آكػو كعؿ إذا ـون متفتؽو لا يـػذ تزويجف إيوهو بـؼص ظـ مفر 

 ادثؾ ومـ ؽر ـػء وشقلمه هذا اه 

ي ظـدكو فؽـ إذا ـون الأب متفتؽو لا يـػذ تزويجف وحوصؾف أن افػسؼ وإن ـون لا يسؾى الأهؾق 

إلا بؼط ادصؾحي ومثؾف مو شقلمه مـ ؿقل ادصـػ وفزم وفق بغبـ ؾوحش أو بغر ـػء إن ـون 

افقلي أبو أو جدا لم يعرف مـفما شقء الاختقور وإن ظرف لا اه  وبف طفر أن افػوشؼ ادتفتؽ وهق 

طؾؼو لأكف فق زوج مـ ـػء بؿفر ادثؾ صح ـما شقلمه بؿعـك شقكء الاختقور لا تسؼط ولايتف م

 بقوكف

 

کۺ:ۺ۱۳

 

ہت

 

مت
 ۔فاسقۺ

 رجؾ مـفتؽ ومتفتؽ ومستفتؽ لا يبولي أن مىتؽ شسه،صومی اول ـتوب افقفی

 

  ۔ماجنۺۺ:ۺ۱۴

 (77/  3) -حوصقي رد ادختور ظذ افدر ادختور 

وفي ادغرب ادوجـ افذي لا يبولي مو يصـع ومو ؿقؾ فف ومصدره ادجقن وادجوكي اشؿ مـف وافػعؾ  

 بوب صومیہ۔مـ بوب ضؾى اهودوجـ افذی لايبوفی مو يصـع وموؿقؾ ل

 ۔دمشؼ جديد ،ضبع88781:ہافقفی،مؼقل

 (833/  3) -افبحر افرائؼ ذح ــز افدؿوئؼ 
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هؾقي ظـدكو ظذ ادشفقر وهق ادذـقر في ادـظقمي وظـ وؿقد بوفؽػر لأن افػسؼ لا يسؾى الأ

افشوؾعل اختلاف ؾقف أمو ادستقر ؾؾف افقلايي بلا خلاف ؾما في الجقامع أن الأب إذا ـون ؾوشؼو 

فؾؼوضي أن يزوج افصغرة مـ ـػء ؽر معروف كعؿ إذا ـون متفتؽو لا يـػذ تزويجف إيوهو 

  هذا  ـذا في ؾتح افؼديربـؼص ظـ مفر ادثؾ ومـ ؽر ـػء وشقلمه

 

طعہ:ۺ۱۵
ق

 

مب
طعہۺوغیرۺ

ق

 

مب
 ۔غیبتۺ

طعہۺنہۺہو۔
ق

 

مب
 جوۺغیبتۺ

 (77/  7) -الفتاوى الهندية 

وإن زوج افصغر أو افصغرة أبعد الأوفقوء ؾنن ـون الأؿرب حوضرا وهق مـ أهؾ افقلايي 

ـون ـبرا مجـقكو  تقؿػ كؽوح الأبعد ظذ إجوزتف ، وإن لم يؽـ مـ أهؾ افقلايي بلن ـون صغرا أو

 -جوز ، وإن ـون الأؿرب ؽوئبو ؽقبي مـؼطعي ؛ جوز كؽوح الأبعد ، ـذا في ادحقطوفػتووى الهـديي 

وؿول صؿس . ثؿ ؿدر افغقبي بؿسوؾي افؼصر وهق اختقور أـثر ادتلخريـ وظؾقف افػتقى(38/  7)

الخوضى إػ الأئؿي افسرخسي ومحؿد بـ افػضؾ الأصح أكف مؼدر بػقات افؽػء الحوضر 

حتك فق . وظؾقف افػتقى ، ـذا في جقاهر الأخلاضل. اشتطلاع رأيف وهذا أحسـ ، ـذا في افتبقغ

ؾنن ـون . ـون مختػقو في افبؾدة لا يقؿػ ظؾقف يؽقن ؽقبي مـؼطعي ، ـذا في ذح مجؿع افبحريـ

بؾد لا يقؿػ ظؾقف الأؿرب جقالا لا يقؿػ ظذ أثره أو ـون مػؼقدا لا يعرف مؽوكف أو مختػقو في اف

ؿول افؼوضي الإموم أبق الحسـ ظع افسغدي : يؽقن هق بؿـزفي افغوئى ؽقبي مـؼطعي ؾنن ـون 

 . زوجفو الأبعد ثؿ طفر أكف ـون مختػقو في ادصر جوز كؽوح الأبعد ، ـذا في ؾتووى ؿوضي خون

 واختؾػ مشويخـو في ولايي الأؿرب أنهو تزول بوفغقبي أم بؼقً ؟ .

: إنهو بوؿقي إلا أكف حدث فلأبعد ولايي بغقبي الأؿرب ؾتصر ـلن لهو وفقغ مستقيغ  ؿول بعضفؿ

في افدرجي ـولأخقيـ وافعؿغ ، وؿول بعضفؿ : تزول ولايتف وتـتؼؾ إػ الأبعد وهق الأصح ، 

 ـذا في افبدائع .

ط افسرخسي ، ؾؾق زوجفو حقٌ هق لا روايي ؾقف ويـبغل أن لا يجقز لاكؼطوع ولايتف ، ـذا في محق

وإن زوجفو الأؿرب حقٌ هقاختؾػقا ؾقف وافظوهر هق الجقاز ، ـذا في ؾتووى ؿوضي خون 

 وافظفريي

 (524/  2) -افبحر افرائؼ ذح ــز افدؿوئؼ 

واختؾػ في حد افغقبي ؾذهى أـثر ادتلخريـ إػ أنهو مؼدرة بؿسوؾي افؼصر لأكف فقس لأؿصوهو 

ؽويي ؾوظتز بلدكك مدة افسػر واختوره ادصـػ وظؾقف افػتقى ـما في افتبقغ واختور أـثر ادشويخ 
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دايي ـما في افـفويي أنهو مؼدرة بػقت افؽػء الخوضى بوشتطلاع رأيف وصححف ابـ افػضؾ وفي اله

وهذا أؿرب إػ افػؼف لأكف لا كظر في إبؼوء ولايتف حقـئذ وفي ادجتبك وادبسقط وافذخرة وهق 

الأصح  وفي الخلاصي وبف ـون يػتل افشقخ الإموم الأشتوذ وفي ؾتح افؼدير ولا تعورض بغ أـثر 

ؿد اختؾػ  ادتلخريـ وأـثرادشويخ ا هـ  وهـو أؿقال أخر فؽـفو ضعقػي  والحوصؾ أن افتصحقح

والأحسـ الإؾتوء بما ظؾقف أـثر ادشويخ وظؾقف ؾرع ؿوضقخون في ذحف أكف فق ـون مختػقو بودديـي 

بحقٌ لا يقؿػ ظؾقف تؽقن ؽقبي مـؼطعي وهذا حسـ ) ) ) أحسـ ( ( ( لأكف افـظر ويتػرع ظذ 

 .مو في ادختصر أكف لا يزوج الأبعد إذا ـون الأؿرب بودديـي مختػقو

 

 ۺ:۔ۺ۔عصبہۺ۱۷

 (826/  3) -افبحر افرائؼ ذح ــز افدؿوئؼ 

مـ أخذ افؽؾ إذا اكػرد وافبوؿل وؾسر ادصـػ رميف الله افقلي بوفعصبي وشقلمه في افػرائض أكف 

وهق ذـر يتصؾ بلا تقشط أكثك أي وهق ظـد الإضلاق مـصرف إػ افعصبي بـػسف  مع ذي شفؿ

ادقً ؾلا يرد افعصبي بوفغر ـوفبـً تصر ظصبي بولابـ ولا يؼول هـو إػ يتصؾ إػ ؽر ادؽؾػ 

 ؾلا ولايي لهو ظذ أمفو ادجـقكي وـذا لا يرد افعصبي مع افغر ـولأخقات مع افبـوت

 67/  3) -حوصقي رد ادختور ظذ افدر ادختور 

ظذ أمفو خرج بف افعصبي بوفغر ـوفبـً تصر ظصبي بولابـ ولا ولايي لهو  ؿقفف ) افعصبي بـػسف (

ادجـقكي وـذا افعصبي مع افغر ـولأخقات مع افبـوت ولا ولايي فلأخً ظذ أختفو ادجـقكي ـما 

وادراد خروجفما مـ رتبي افتؼديؿ وإلا ؾؾفما ولايي في الجؿؾي يدل ظؾقف ؿقل   ادـح وافبحرفي 

  ادصـػ بعد ؾنن لهؿ يؽـ ظصبي افخ

وإن ـوكً في حول ظصقبتفو ـوفبـً مع  والحوصؾ أن ولايي مـ ذـر بوفرحؿ لا بوفتعصقى 

الابـ افصغر ؾننهو تزوج أمفو ادجـقكي بوفرحؿ لا بؽقنهو ظصبي مع الابـؼقفف ) وهق مـ يتصؾ 

بودقً ( افضؿر فؾعصبي ادذـقر ادراد بف ادعفقد في بوب الإرث بؼريـي ؿقفف ظذ ترتقى الإرث 

ؾلا يرد مو ؿقؾ إكف لا مقً هـو ؾولأوػ أن   الحجى ؾقؽقن تعريػف مو ظرؾقه بف في بوب الإرثو

وفي افـفر هق مـ يلخذ ـؾ ادول إذا اكػرد وافبوؿل  اهذ يؼول وهق مـ يتصؾ بغر ادؽؾػ ؾوؾفؿ

ظذ  إذ ادعتؼي لهو ولايي الإكؽوح مع ذي شفؿ وهذا أوػ مـ تعريػف بذـر يتصؾ بلا واشطي أكثك

 معتؼفو افصغر حقٌ لا أؿرب مـفو اه
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 ۔۲دفعہا

 (557/  2) -افبحر افرائؼ ذح ــز افدؿوئؼ 

وفف معـك   ذوع في بقون مو فقس بؼط فصحي افـؽوح ظـدكو وهق افقلي بوب الأوفقوء والأـػوء  

 ؾوفقلي في افؾغي خلاف افعدو وافقلايي بوفؽسر افسؾطون وافقلايي افـصرة  فغقي وؾؼفل وأصقلي 

شقبقيي افقلايي بوفػتح ادصدر وافقلايي بوفؽسر الاشؿ مثؾ الإمورة وافـؼوبي لأكف اشؿ دو وؿول 

وفي افػؼف افبوفغ افعوؿؾ افقارث   تقفقتف وؿؿً بف ؾنذا أرادوا ادصدر ؾتحقا  ـذا في افصحوح

وفي أصقل افديـ هق افعورف بولله تعوػ وبلشمائف وادعتقه وافؽوؾر ظذ ادسؾؿي  ؾخرج افصبل 

وصػوتف حسبما يؿؽـ ادقاطى ظذ افطوظوت ادجتـى ظـ ادعوصي افغر ادـفؿؽ في افشفقات 

وافقلايي في افػؼف تـػقذ افؼقل ظذ افغر صوء أو أبك وهل في وافؾذات ـما في ذح افعؼوئد 

ولايي كدب واشتحبوب وهل افقلايي ظذ افعوؿؾي افبوفغي بؽرا ـوكً أو ثقبو وولايي افـؽوح كقظون 

إجبور وهل افقلايي ظذ افصغرة ) ) ) افصغر ( ( ( بؽرا ـوكً أو ثقبو وـذا افؽبرة ادعتقهي 

  وادرؿقؿي

ۺہے ر

 

ۺاب ۺالقوؽۺاسۺکا  

 

ک

 
 
 

ۺصفتۺہےۺاورۺت ۺدراصلۺایک

 

ک
راتۺمیںۺہےۺکہۺولای  ۃصػ افتحؼقؼ ؾی اھفؽـ۔تقربک

 ۔اھاثر ادذـقر وافتؼققد بشخص تؼقم

 

 ۔ولیۺۺکیۺتعریفۺ:۳دفعہۺ

 (45/  2) -حوصقي رد ادختور ظذ افدر ادختور 

ؿول افرمع وذـره ممو لا يـبغل إذ الحوـؿ ولي وفقس ؿقفف ) افقارث ( ـذا في افػتح وؽره   

ؿقفف ) وافقلايي افخ ( افؼرابي بقارث اه  ؿؾً وـذا شقد افعبد ؾوفتعريػ خوص بوفقلي مـ جفي

بػتح افقاو ومو ذـره تعريػفو افػؼفل ـما في افبحر وإلا ؾؿعـوهو افؾغقي ادحبي وافـصرة ـما في 

فؽـ مو ذـره تعريػ لأحد كقظقفو وهق ولايي الإجبور بؼريـي ؿقفف وهل هـو كقظون وأؾود  ادغرب

ي افقصي وؿقؿ افقؿػ وولايي وجقب أن ادذـقر في ادتـ ؽرخوص بهذا افبوب بؾ مـف ولاي

وادراد في صدؿي افػطر بـوء ظذ أن ادراد بتـػقذ افؼقل مو يؽقن في افـػس أو في ادول أو ؾقفما معو 

وادراد هـو هذا افبوب مو يشؿؾ الأول وافثوفٌ دون افثوني  ؿقفف ) تثبً ( أي افقلايي ادذـقرة 

ي الاشتخدام وإلا ؾوفقلايي ادعرؾي أظؿ ـما ظؾؿً ؾػقف صبفولايي الإجبور في هذا افبوب ؾؼط 

وحقٌ ـوكً أظؿ ؾؾقس ادراد بهو افثوبتي لخصقص افقلي ادعروف بوفبوفغ افعوؿؾ افقارث حتك 

يرد أكف فقس في ادؾؽ والإمومي إرث وحقـئذ ؾلا حوجي إػ افتؽؾػ في الجقاب بلن ادراد بولإرث 

بعد ادقت مـ بوب ظؿقم ادجوز ؾولإموم يلخذ مول مـ لا ادلخقذ في تعريػ افقلي هق أخذ ادول 
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وارث فف فقضعف في بقً ادول وافقلي يلخذ ـسى ظبده ادلذون في افتجورة بعد مقتف وإن لم يؽـ 

 .ذفؽ إرثو حؼقؼي ؾنكف ـما ؿول ط لا دفقؾ ظذ هذا ادجوز وافتعريػ يصون ظـ مثؾ هذا ؾوؾفؿ

 

 ۔ولیۺکیۺشرائط:۴دفعہۺ

 33/  7) -ـديي افػتووى اله

ولا دسؾؿ ظذ  .ولا ولايي فصغر ولا مجـقن ولا فؽوؾر ظذ مسؾؿ ومسؾؿي ، ـذا في الحووي

ـوؾر وـوؾرة ، ـذا في ادضؿراتؼوفقا : ويـبغل أن يؼول : إلا أن يؽقن ادسؾؿ شقد أمي ـوؾرة أو 

ولا ولايي فؾؿرتد ظذ  .غوفؾؽوؾر ولايي ظذ مثؾف ، ـذا في افتبق .، ـذا في افبحر افرائؼ شؾطوكو

 ، ـذا في افبدائع أحد لا ظذ مسؾؿ ولا ظذ ـوؾر ولا ظذ مرتد مثؾف

 (523/  2) -افبحر افرائؼ ذح ــز افدؿوئؼ 

ولا ولايي فصغر وظبد ومجـقن ( لأكف لا ولايي لهؿ ظذ أكػسفؿ ؾلوػ أن لا يثبً ظذ ؽرهؿ )

أضؾؼ في افعبد ؾشؿؾ ادؽوتى ؾلا ولايي   إػ هملاء ولأن هذه ولايي كظريي ولا كظر في افتػقيض

وأراد بودجـقن ادطبؼ   فؽـ فؾؿؽوتى ولايي في تزويٍ أمتف ـما ظرف  فف ظذ وفده ـذا في ادحقط

  وهق صفر وظؾقف افػتقى

وفي ؾتح افؼدير لا يحتوج إػ تؼققده بف لأكف لا يزوج حول جـقكف مطبؼو أو ؽر مطبؼ ويزوج حوفي  

تف ظـ جـقن مطبؼ أو ؽر مطبؼ فؽـ ادعـك أكف إذا ـون مطبؼو تسؾى ولايتف ؾتزوج ولا إؾوؿ

ومؼته افـظر أن   يـتظر إؾوؿتف وؽر ادطبؼ افقلايي ثوبتي فف ؾلا تزوج وتـتظر إؾوؿتف ـوفـوئؿ

افؽػء الخوضى إن ؾوت بوكتظور إؾوؿتف تزوج وإن لم يؽـ مطبؼو وإلا اكتظر ظذ مو اختوره 

وفـ يجعؾ الله  }خرون في ؽقبي افقلي الأؿرب ا هـ ؿقفف ) ولا فؽوؾر ظذ مسؾؿ ( فؼقفف تعوػ ادتل

ؿقد   ولهذا لا تؼبؾ صفودتف ظؾقف ولا يتقارثون 555افـسوء  {فؾؽوؾريـ ظذ ادممـغ شبقلا 

 { وافذيـ ـػروا بعضفؿ أوفقوء بعض }بودسؾؿ لأن فؾؽوؾر ولايي ظذ وفده افؽوؾر فؼقفف تعوػ 

وـما لا تثبً افقلايي فؽوؾر  ولهذا تؼبؾ صفودتهؿ ظذ بعضفؿ ويجري بقـفما افتقارث 72الأكػول 

ظذ مسؾؿ ـذفؽ لا تثبً دسؾؿ ظذ ـوؾرة أظـل ولايي افتزويٍ بوفؼرابي وولايي افتصرف في ادول 

  ؿوفقا ويـبغل أن يؼول إلا أن يؽقن ادسؾؿ شقد أمي ـوؾرة أو شؾطوكو

هذا الاشتثـوء في ـتى أصحوبـو وإكما هق مـسقب إػ افشوؾعل وموفؽ  ؿول ل لم أرؿول افسروج 

افقلايي بوفسبى افعوم  في ادعراج ويـبغل أن يؽقن مرادا ورأيً في مقضع معزوا إػ ادبسقط

 تثبً فؾؿسؾؿ ظذ افؽوؾر ـقلايي افسؾطـي وافشفودة ؾؼد ذـر معـك ذفؽ الاشتثـوء ا هـ 
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ۺکےۺا۵دفعہ

 

ک
 سباب:۔ولای

( ؿقفف ) ؿرابي ( دخؾ ؾقفو افعصبوت والأرحوم 44/  2) -حوصقي رد ادختور ظذ افدر ادختور 

ؿقفف ) ومؾؽ ( أي مؾؽ افسقد فعبده أو أمتف  ؿقفف ) وولاء ( أي ولاء افعتوؿي وادقالاة ـما شقلمه  

 (ؿقفف ) صوء أو أبكئى ظـ الإموم  ؿقفف ) وإمومي ( دخؾ ؾقفو افؼوضي ادلذون بوفتزويٍ لأكف كو

 احسز بف ظـ ولايي افقـقؾ

 (59/  7) -افػتووى الهـديي 

 . تثبً افقلايي بلشبوب أربعي بوفؼرابي وافقلاء والإمومي وادؾؽ ، ـذا في افبحر افرائؼ

 

:۶دفعہۺ

 

رادجوۺکسیۺدوسرےۺکےۺولیۺبھیۺنہیںۺہوسکت

 

ۺاق

 

ک
رۺولای  ۔زبک

 66/  3) -حوصقي رد ادختور ظذ افدر ادختور 

وبوفتؽؾقػ ظـ افصغرة وادجـقكي ؾلا يزوج في حول جـقكف مطبؼو أو ؽر مطبؼ ويزوج حول  

إؾوؿتف ظـ ادجـقن بؼسؿقف فؽـ إن ـون مطبؼو تسؾى ولايتف ؾلا تـتظر إؾوؿتف وؽر ادطبؼ افقلايي 

إؾوؿتف تزوج ثوبتي فف ؾتـتظر إؾوؿتف ـوفـوئؿ ومؼته افـظر أن افؽػء الخوضى إذا ؾوت بوكتظور 

مقفقتف وإن لم يؽـ مطبؼو وإلا اكتظر ظذ مو اختوره ادتلخرون في ؽقبي فقلي الأؿرب ظذ مو 

  شـذـره

 .قیتوتبعف في افبحر وافـفر وادطبؼ صفر وظؾقف افػ ؾتح 

 

:۷دفعہۺ

 

ک
 ۔بقا،عودۺاورۺزواؽۺولای

 (32/  7) -افػتووى الهـديي ۔

، وإن ـون يجـ ويػقؼ ؛ لا تزول ولايتف وتـػذ تصرؾوتف  وإذا جـ افقلي جـقكو مطبؼو تزول ولايتف

في حوفي الإؾوؿي ، ـذا في افذخرة .وؿدر الإموم الإضبوق في روايي بشفر وبف يػتك ، ـذا في افقجقز 

قإذا بؾغ الابـ معتقهو أو مجـقكو تبؼك ولايي الأب ظؾقف في موفف فؾؽردري وهؽذا في افبحر افرائؼ

ؿوضي خون .وفي ؾتووى أمن افؾقٌ رجؾ زوج ابـف افؽبر امرأة ؾؾؿ يجز وكػسف ، ـذا في ؾتووى 

حتك جـ جـقكو مطبؼو ؾلجوز الأب ذفؽ افـؽوح ؛ يجقز .وذـر افػؼقف أبق بؽر في ؽر هذه 

افصقرة خلاؾو ؾؼول : الابـ إذا بؾغ ظوؿلا ثؿ جـ أو ظتف ؾعذ ؿقل أمن يقشػ رميف الله تعوػ لا 

حتك فق تصرف في موفف أو زوجف امرأة لا يجقز بؾ تعقد افقلايي إػ تعقد ولايي الأب ؿقوشو 

افؼوضي وظذ ؿقل محؿد رميف الله تعوػ افقلايي إػ الأب اشتحسوكو ؿول افػؼقف أبق بؽر ادقداني : 

تعقد ولايي الأب ظـد ظؾمائـو افثلاثي ، ـذا في افذخرة والأب إذا جـ أو ظتف ؛ لا تثبً فلابـ 
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، ـذا في  -رميفما الله تعوػ  -وفف وفي حؼ افتزويٍ تثبً ظـد أمن حـقػي وأمن يقشػ افقلايي في م

 .افقجقز فؾؽردري .وهق افصحقح هؽذا في افغقوثقي

 

رتیب:۸دفعہ

 

ۺاورۺاؿۺمیںۺب

 

ک
 ۔عصبہۺکاۺحقۺولای

 (826/  3) -فبحر افرائؼ ذح ــز افدؿوئؼ ا

شػؾ ولا يتلتك إلا في ادعتقهي ظذ ؿقلهما  وأؾود بؼقفف بستقى الإرث أن الأحؼ الابـ وابـف وإن

 خلاؾو دحؿد ـما شقلمه 

 ثؿ الأب ثؿ الجد أبقه ثؿ الأخ افشؼقؼ ثؿ لأب ) ) ) الأب ( ( (  

وذـر افؽرخل أن الأخ والجد يشسـون ) ) ) يشورـون ( ( ( في افقلايي ظـدهمو وظـد أمن حـقػي  

وأمو الأخ لأم ؾؾقس أن الجد أوػ بوفتزويٍ اتػوؿو  يؼدم الجد ـما هق الخلاف في ادراث والأصح

 مـفؿ 

ثؿ ابـ الأخ افشؼقؼ ثؿ ابـ الأخ لأب ثؿ افعؿ افشؼقؼ ثؿ لأب ثؿ ابـ افعؿ افشؼقؼ ثؿ ابـ افعؿ  

لأب ثؿ أظمام الأب ـذفؽ افشؼقؼ ثؿ لأب ثؿ أبـوء ظؿ الأب افشؼقؼ ثؿ أبـوؤه لأب ثؿ ظؿ الجد 

بـوء ظؿ الجد افشؼقؼ ثؿ أبـوؤه لأب وإن شػؾقا ـؾ هملاء تثبً افشؼقؼ ثؿ ظؿ الجد لأب ثؿ أ

 .لهؿ ولايي الإجبور ظذ افبـً وافذـر في حول صغرهمو وحول ـزهمو إذاجـو

 

:۹دفعہ

 

ک
 ۔عصبہۺکےۺعلاوہۺدیگرۺۺرشتہۺداروںۺکاۺحقۺولای

ْـ  لَخٍ مِ َـ ْـ ذَوِي الْأرَْحَومِ هُـوَ )ؿَقْفُفُ يُدْؾَعُ إػَ ذَوِي الْأرَْحَومِ ظِـدَْ أَمِن حَـقِػَيَ  أُمٍّ إفَخْ( أَؾَودَ أَنَّ ادرَُْادَ مِ

ؾُّ ؿَرِيىٍ فَقْسَ بذِِي  ُـ حِؿِ فِي افْػَرَائضِِ  َـ فِي افْػَرَائضِِ ؾَننَِّ ذَا افرَّ قرِي ُـ شَفْؿٍ ؽَرُْ ذَوِي الْأرَْحَومِ ادَْذْ

ْـ ذَوِي ْـ الْأمُِّ فَقْسَ مِ حِؿِ هُـوَ ؾَودرَُْادُ  وَلَا ظَصَبَيٍ ؾَولْأخَُ مِ و ذُو افرَّ الْأرَْحَومِ لِأكََّفُ صَوحِىُ شَفْؿٍ، وَأَمَّ

ورِحُ مِ  رَهُ افشَّ َـ ْـ ذَ َّ لاا مِم ُـ ْـ ادَْحْضُقنَ، وَهُقَ ؽَرُْ ظَصَبَيٍ ؾَننَِّ  ؾُّ ؿَرِيىٍ ذِي رَحِؿٍ مَحرَْمٍ مِ ُـ ْـ الْأخَِ بفِِ 

ْـ الْأمُِّ وَ  كَو فلِْأُمِّ وَافْعَؿِّ مِ ْ ْـ ادحَْْضُقنَ، وَهُقَ ؽَرُْ ظَصَبَيٍ فَفُ، وَإكَِّمَا ؾَسرَّ الْخوَلِ ؿَرِيىٌ ذُو رَحِؿٍ مَحرَْمٍ مِ

رْكَوهُ بدَِلَافَيِ افتَّؿْثقِؾِ، وَلِأكََّو فَقْ أَجْرَيْـوَ ؿَقْفَفُ يُدْؾَعُ إػَ ذَوِي الْأَ  َـ حِؿِ هُـوَ بمَِا ذَ  رْحَومِ ظَذَ إضْلَاؿِفِ ذَا افرَّ

مًو فَتَـوَؿَضَ مَعَ ؿَقْففِِ شَوبؼًِو، وَلَا حَؼَّ فبَِ  ْـ مُحرََّ  وَلَمْ يَؽُ
ِ
ْـ افـِّسَوء ونَ ذَا رَحِؿٍ مِ َـ ْـ  يِ فقَِشْؿَؾَ مَ ـوَتِ افْعَؿَّ

يِ كَ  ّـَ ؽَرُْ مَحرَْمٍ ؾَننَِّ ؿَقْفَفُ، وَلَا حَؼَّ فبَِـوَتِ افْعَؿَّ ُ ؽرَِةٌ فِي شِقَوقِ افـَّػْلِ ؾَتَعُؿُّ وَالْخوَفَيِ فِي الْحَضَوكَيِ لِأنَهَّ

ْـ الْحوَلَاتِ  يِ وَالْخوَفَيِ فِي الْحَضَوكَيِ حَؼٌّ فِي حَوفَيٍ مَو مِ قرُ، وَهُقَ  ؾَلَا يَؽُقنُ فبَِـوَتِ افْعَؿَّ ُـ وَافتَّعْؾقِؾُ ادَْذْ

ّـَ ؽَرُْ مَحرَْمٍ يُػِقدُ أَنَّ حَؼَّ الْحَضَوكَيِ لَا يَ  ُ ًْ بوِدَْحْرَمِقَّيِ ؿَقْفُفُ لِأنَهَّ صَػَ ْـ اتَّ  إلاَّ مَ
ِ
ْـ افـِّسَوء فُ مِ سْتَحِؼُّ
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ًَ ا يِ أَنَّ بـِْ ازِيَّ رَ فِي افْبَزَّ َـ وَ لَا تُػِقدُ بوِدَْحْرَمِقَّيِ، وَؿَدْ ذَ كْؽَوحِ ؾَننِهَّ يِ لَهوَ وِلَايَيُ بخِِلَافِ وِلَايَيِ الْإِ فْعَؿَّ

كْؽَوحِ. مِيقَِّيِ مَعَ وَالْحوَصِؾُ أَنَّ وِ  الْإِ مِيقَِّيِ ؾَؼَطْ، وَحَؼُّ الْحَضَوكَيِ مَـقُطٌ بوِفرَّ كْؽَوحِ مَـقُضَيٌ بوِفرَّ لَايَيَ الْإِ

قَابِ. : 3افتبقغ ، حوصقي افشؾبل ظذ  ادَْحْرَمِقَّيِ هَذَا مَو طَفَرَ فؽَِوتبِفِِ حَولَ ادطَُْوفَعَيِ، وَاَللهَُّ أَظْؾَؿُ بوِفصَّ

 (522/  2) -افبحر افرائؼ ذح ــز افدؿوئؼ . ط. بقلاق ، مصر 31

ؿقفف ) وإن لم يؽـ ظصبي ؾوفقلايي فلأم ثؿ فلأخً لأب وأم ثؿ لأب ثؿ فقفد الأم ثؿ فذوي 

الأرحوم ثؿ فؾحوـؿ ( وهذا ظـد أمن حـقػي رميف الله تعوػ وظـدهمو فقس فغر افعصبوت مـ 

ديٌ الإكؽوح إػ افعصبوت ولأمن حـقػي الأؿورب ولايي وإكما افقلايي فؾحوـؿ بعد افعصبوت لح

رضي الله ظـف أن افقلايي كظريي وافـظر يتحؼؼ بوفتػقيض إػ مـ هق ادختص بوفؼرابي افبوظثي ظذ 

افشػؼي  وؿد اختؾػقا في ؿقل أمن يقشػ ؾػل الهدايي الأصفر أكف مع محؿد وفي افؽوفي الجؿفقر أكف 

ك وافذخرة الأصح أكف مع أمن حـقػي وفي تهذيى مع أمن حـقػي وفي افتبل والجقهرة وادجتب

افؼلاكسي وروى ابـ زيود ظـ أمن حـقػي وهق ؿقلهما لا يؾقف إلا افعصبوت وظؾقف افػتقى ا هـ  وهق 

ؽريى دخوفػتف ادتقن ادقضقظي فبقون افػتقى ولم يذـر ادصـػ بعد الأم افبـً لأن خوص 

 ً الابـ ثؿ بـً ابـ الابـ ثؿ بـً بـً افبـًبودجـقن وادجـقكي ؾبعد الأم افبـً ثؿ بـ

 (522/  2) -افبحر افرائؼ ذح ــز افدؿوئؼ 

وأؾوده ادصـػ رميف الله بتؼديؿ الأم ظذ الأخً تضعقػ مو كؼؾف في ادستصػل ظـ صقخ 

الإشلام خقاهر زاده رميف الله وكؼؾف في افتجـقس ظـ ظؿر افـسػل رميف الله مـ أن الأخً 

افشؼقؼي أوػ مـ الأم لأنهو مـ ؿبؾ الأب ووجف ضعػف أن الأم أؿرب مـفو وصرح في الخلاصي 

ؼديؿ الأم ظذ الأخً وشقلمه في آخر ادختصر أن ذا افرحؿ ؿريى فقس بذي شفؿ بلكف يػتل بت

ولا ظصبي وأن ترتقبفؿ ـستقى افعصبوت ؾتؼدم افعمات ثؿ الأخقال ثؿ الخولات ثؿ بـوت 

ثؿ بـوت افعمات ـستقى الإرث وهق ؿقل الأـثر  وطوهر ـلام ادصـػ أن الجد افػوشد  الأظمام

ذوي الأرحوم وذـر ادصـػ في ادستصػك أن الجد افػوشد أوػ مـ  ممخر ظـ الأخً لأكف مـ

الأخً ظـد أمن حـقػي وظـد أمن يقشػ افقلايي لهما ـما في ادراث وفي ؾتح افؼدير وؿقوس مو 

صح في الجد والأخ مـ تؼدم الجد تؼدم الجد افػوشد ظذ الأخً ا هـ  ؾثبً بهذا أن ادذهى أن 

 الأخً وفي افؼـقي أم الأب أوػ في افتزويٍ مـ الأم الجد افػوشد بعد الأم ؿبؾ

 

ۺ:ۺ۱1دفعہۺ

 

ک
ۺداروںۺکےۺبعدۺقاضیۺکاۺحقۺولای

 

 
رای

 

 ۔ق
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وأضؾؼ في الحوـؿ ؾشؿؾ الإموم وافؼوضي فؽـ ؿوفقا إن افؼوضي إكما يؿؾؽ ذفؽ إذا ـون ذفؽ في 

فده لم يؽـ وفقو  ـذا في افظفريي وؽرهو  وفي ادجتبك مو ظفده ومـشقره ؾنن لم يؽـ ذفؽ في ظ

يػقد أن فـوئى افؼوضي ولايي افتزويٍ حقٌ ـون افؼوضي ـتى فف في مـشقره ذفؽ ؾنكف ؿول ثؿ 

افسؾطون ثؿ افؼوضي وكقابف إذا اصسط في ظفده تزويٍ افصغور وافصغوئر وإلا ؾلا ا هـ  بـوء ظذ 

ضي دون كقابف ويحتؿؾ أن يؽقن ذضو ؾقفما ؾنذا ـتى في مـشقر هذا افؼط إكما هق في حؼ افؼو

ؿوضي افؼضوة ؾنن ـون ذفؽ في ظفد كوئبف مـف مؾؽف افـوئى وإلا ؾلا ولم أر ؾقف مـؼقلا صريحو  وفي 

افظفريي ؾنن زوجفو افؼوضي ولم يلذن فف افسؾطون ثؿ أذن فف بذفؽ ؾلجوز افؼوضي ذفؽ جوز 

 فق زوج افؼوضي افصغرة مـ ابـف ـون بوضلااشتحسوكو وفي ؽويي افبقون و

 67/  3) -افدر ادختور ذح تـقير الأبصور في ؾؼف مذهى الإموم أمن حـقػي 

 ثؿ فؾسؾطون ثؿ فؼوض كص فف ظؾقف في مـشقره ( ثؿ فـقابف إن ؾقض فف ذفؽ وإلا لا

 (67/  3) -حوصقي رد ادختور ظذ افدر ادختور 

مـشقره ( أي ظذ تزويٍ افصغور وادـشقر مو ـتى ؾقف افسؾطون إني ؿقفف ) كص فف ظؾقف في  

  ؿفستوني  جعؾً ؾلاكو ؿوضقو ببؾدة ـذا وإكما شؿل بف لأن افؼوضي يـؼه وؿً ؿراءتف ظذ افـوس

وشـذـر في مسلفي ظضؾ الأؿرب أكف تثبً افقلايي ؾقفو فؾؼوضي وإن لم يؽـ في مـشقره أي لأن  

طريؼ افـقوبي ظـ الأب أو الجد افػوضؾ دؾعو فظؾؿف ؾقحؿؾ مو هـو ظذ مو ثبقت افقلايي فف ؾقفو ب

ؿقفف ) أن ؾقض فف ذفؽ وإلا ؾلا ( أي وإن لم يػقض   تلمؾ  إذا ثبتً فف افقلايي لا بطريؼ افـقوبي

فؾؼوضي افتزويٍ ؾؾقس فـوئبف ذفؽ دو في ادجتبك ثؿ فؾؼوضي وكقابف إذا ذط في ظفده تزويٍ 

  ئر وإلا ؾلا اهافصغور وافصغو

ؿول في افبحر هذا بـوء ظذ أن هذا افؼط إكما هق في حؼ افؼوضي دون كقابف ويحتؿؾ أن يؽقن  

ذضو ؾقفما ؾنذا ـتى في مـشقر ؿوضي افؼضوة ؾنن ـون ذفؽ في ظؼد كوئبف مـف مؾؽف افـوئى وإلا 

  ؾلا ولم أر ؾقف مـؼقلا صريحو اه

فتزويٍ ؾفؾ يؽػل ذفؽ فـوئبف أم لا بد أن يـص افؼوضي وحوصؾف أن افؼوضي إذا ـون ملذوكو بو 

فـوئبف ظذ الإذن وظبورة ادجتبك محتؿؾي وادتبودر مـفو الأول ومو في افـفر مـ أن مو في ادجتبك لا 

يػقد ظدم اصساط تػقيض الأصقؾ فؾـوئى ـما تقهمف في افبحر رده افرمع بلن ـقػ لا يػقد مع 

ري ظذ إضلاؿف ووجفف أكف دو ؾقض لهؿ مو فف ولايتف افتل مـ ملؾتفو إضلاؿف في كقابف وادطؾؼ يج

افتزويٍ صور ذفؽ مـ ملؾي مو ؾقض إفقفؿ وؿد تؼرر أنهؿ كقاب افسؾطون حقٌ أذن فف 

  ؾوؾفؿ بولاشتـوبي ظـف ؾقما ؾقضف إفقف اه
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ٍ افصغوئر ؿؾً فؽـ ؿول في أكػع افقشوئؾ افظوهر أن افـوئى افذي لم يـص فف افؼوضي ظذ تزوي 

لا يؿؾؽف لأكف إن ـون ؾقض إفقف الحؽؿ بغ افـوس ؾفذا مخصقص بوفراؾعوت ؾلا يتعدى إػ 

افتزويٍ وـذا فق ؿول اشتـبتؽ في الحؽؿ أمو فق ؿول فف اشتـبتؽ في ملقع مو ؾقض إػ افسؾطون 

ذن بف ثؿ اشتظفر في أكػع افقشوئؾ أكف إذا مؾؽ افتزويٍ فقس فف أن يل ؾقؿؾؽف حقٌ ظؿؿ فف اه

ؿقفف ) وفقس فؾقصي  فغره لأكف بؿـزفي افقـقؾ ظـ افؼوضي وفقس فؾقـويؾ أن يقـؾ إلا بنذن اه

 ( أي وصي افصغر وافصغرة بحر وافقتقؿ بقزن ؾعقؾ يشؿؾفما

 

:۱۱دفعہۺ

 

ک
ۺمسلمینۺکاۺحقۺولای

 

 ۔علماءۺاورۺجماغ

 (76/  3) -حوصقي رد ادختور ظذ افدر ادختور 

وبف ظؾؿ أن ادراد بولأب مـ فقس ثؿ ؿول وـذا افسؽران فق زوج مـ ؽر افؽػء ـما في الخوكقي 

بسؽران ولا ظرف بسقء الاختقور اه  ؿؾً ومؼته افتعؾقؾ أن افسؽران أو ادعروف بسقء 

ومعـك ؿقفف وافظوهر مـ  الاختقور فق زوجفو مـ ـػء بؿفر ادثؾ صح فعدم افضرر ادحض

ف يتلمؾ أي أكف فقؾقر صػؼتف بولأبقة لا يزوج بـتف مـ ؽر ـػء أو بغبـ ؾوحش حول افصوحل أك

إلا دصؾحي يزيد ظذ هذا افضرر ـعؾؿف بحسـ افعؼة معفو وؿؾي الأذى وكحق ذفؽ وهذا 

مػؼقد في افسؽران وشقكء الاختقور إذا خوفػ فظفقر ظدم رأيف وشقء اختقوره في ذفؽ شقء 

 اختقور

صح افـؽوح ( اشتشؽؾ ذفؽ في ؾتحر افؼدير بما في افـقازل فق زوج بـتف ؿقفف ) وإن ظرف لا ي

افصغرة ممـ يـؽر أكف يؼب ادسؽر ؾنذا هق مدمـ فف وؿوفً لا أرضى بوفـؽوح أي مو بعد مو 

ـزت إن لم يؽـ يعرؾف الأب بؼبف وـون ؽؾبي أهؾ بقتف صوحؾغ ؾوفـؽوح بوضؾ لأكف إكما زوج 

إذ يؼتضي أكف فق ظرف الأب بؼبف ؾوفـؽوح كوؾذ مع أن مـ زوج بـتف  ظذ طـ أكف ـػء اه  ؿول

ثؿ أجوب افصغرة افؼوبؾي فؾتخؾؼ بولخر وافؼ ممـ يعؾؿ أكف ذيى ؾوشؼ ؾسقء اختقوره طوهر  

بلكف لا يؾزم مـ تحؼؼ شقء اختقوره بذفؽ أن يؽقن معروؾو بف ؾلا يؾزم بطلان افـؽوح ظـد تحؼؼ 

 لم يتحؼؼ فؾـوس ـقكف معروؾو بؿثؾ ذفؽ اه شقء الاختقور مع أكف 

والحوصؾ أن ادوكع هق ـقن الأب مشفقرا بسقء الاختقور ؿبؾ افعؼد ؾنذا لم يؽـ مشفقرا بذفؽ  

ؾؾق زوج  ثؿ زوج بـتف مـ ؾوشؼ صح وإن تحؼؼ بذفؽ أكف شقكء الاختقور واصتفر بف ظـد افـوس

بسقء الاختقور ؿبؾف بخلاف افعؼد الأول  بـتو أخرى مـ ؾوشؼ لم يصح افثوني لأكف ـون مشفقرا
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فعدم وجقد ادوكع ؿبؾف وفق ـون ادوكع مجرد تحؼؼ شقء الاختقور بدون الاصتفور فزم إحوفي ادسلفي 

 وفزم افـؽوح وفق بغبـ ؾوحش أو بغر ـػء إن ـون افقلي أبو أو جداأظـل ؿقلهؿ 

ظؾؿ أن ادراد بولأب مـ فقس بسؽران وـذا افسؽران فق زوج مـ ؽر افؽػء ـما في الخوكقي وبف 

 ولا ظرف بسقء الاختقور اه 

ومؼته افتعؾقؾ أن افسؽران أو ادعروف بسقء الاختقور فق زوجفو مـ ـػء بؿفر ادثؾ ؿؾً  

ومعـك ؿقفف وافظوهر مـ حول افصوحل أكف يتلمؾ أي أكف فقؾقر صح فعدم افضرر ادحض 

أو بغبـ ؾوحش إلا دصؾحي يزيد ظذ هذا افضرر  صػؼتف بولأبقة لا يزوج بـتف مـ ؽر ـػء

ـعؾؿف بحسـ افعؼة معفو وؿؾي الأذى وكحق ذفؽ وهذا مػؼقد في افسؽران وشقكء الاختقور 

 إذا خوفػ فظفقر ظدم رأيف وشقء اختقوره في ذفؽ 

 ؿقفف ) أي ؽر الأب وأبقف ( الأوػ أن يزيد والابـ وادقػ دو مر 

 

 کےۺعلاوہۺاولیاءۺکاۺنکاحۺب ۺلازؾۺہے:ۺ۔ب ااۺدادا،بیٹا۱۳دفعہۺ

 (77/  3) -افدر ادختور ذح تـقير الأبصور في ؾؼف مذهى الإموم أمن حـقػي 

وفزم افـؽوح وفق بغبـ ؾوحش ( بـؼص مفرهو وزيودة مفره ) أو ( زوجفو ) بغر ـػء إن ـون  

ي ) لم يعرف مـفما شقء كافقلي ( ادزوج بـػسف بغبـ ) أبو أو جدا ( وـذا ادقػ وابـ ادجـق

) وإن ظرف لا ( يصح افـؽوح اتػوؿو وـذا فق ـون شؽران ؾزوجفو مـ ( مجوكي وؾسؼوالاختقور

 ؾوشؼ أو ذير أو ؾؼر أو ذي حرؾي دكقئي فظفقر شقء اختقوره ؾلا تعورضف صػؼتف ادظـقكي 

 بحر ) وإن ـون ادزوج ؽرهمو ( أي ؽر الأب وأبقف وفق الأم أو افؼوضي 

و وـقؾ الأب فؽـ في افـفر بحثو فق ظغ فقـقؾف افؼدر صح ) لا يصح ( افـؽوح ) مـ ؽر ـػء أ

أو بغبـ ؾوحش ( أصلا ( ومو في صدر افؼيعي صح ولهما ؾسخف وهؿ ) وإن ـون مـ ـػء 

وبؿفر ادثؾ صح و ( فؽـ ) لهما ( أي فصغر وصغرة ومؾحؼ بهما ) خقور افػسخ ( وفق بعد 

 قغ أو افعؾؿ بوفـؽوح بعده ( فؼصقر افشػؼيافدخقل ) بوفبؾ

افؼوضي إذا زوج صغرة مـ كػسف ؾفق كؽوح بغر ولي ؛ لأكف رظقي في حؼ كػسف ، وإكما الحؼ فؾذي 

هق ؾقؿف وهق افقالي وهق في حؼ كػسف أيضو رظقي وـذفؽ الخؾقػي في حؼ كػسف رظقي ، ـذا في 

ػسف ، ـذا في الحووي وافؼوضي إذا زوج ادحقط .ويجقز لابـ افعؿ أن يزوج ابـي ظؿف مـ ك

 افصغرة مـ ابـف لا يجقز بخلاف شوئر الأوفقوء ، ـذا في افتجـقس وادزيد .

 21/  6) -افػتووى الهـديي 
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افؼوضي إكما يؿؾؽ إكؽوح مـ يحتوج إػ افقلي إذا ـون ذفؽ في ظفده ومـشقره ، وإن لم يؽـ ذفؽ 

ولم يلذن افسؾطون فف بذفؽ ثؿ أذن فف بذفؽ ؾلجوز  في ظفده لم يؽـ وفقو ؾنن زوجفو افؼوضي

وهق افصحقح ، ـذا في محقط  افؼوضي ذفؽ افـؽوح ؛ جوز اشتحسوكو ، ـذا في ؾتووى ؿوضي خون

 افسرخسي

 (821/  3) -افبحر افرائؼ ذح ــز افدؿوئؼ  

مـؼطعي ؾـؽوح إذا ـون أحدهمو أؿرب مـ الآخر ؾلا ولايي فلأبعد مع الأؿرب إلا إذا ؽوب ؽقبي 

 .الأبعد يجقز إذا وؿع ؿبؾ ظؼد الأؿرب

 

 ۔تعددۺاولیاءکیۺصورتۺمیںۺولیۺکوؿۺہےۺ:15دفعہ

 (821/  3) -افبحر افرائؼ ذح ــز افدؿوئؼ 

إذا ـون أحدهمو أؿرب مـ الآخر ؾلا ولايي فلأبعد مع الأؿرب إلا إذا ؽوب ؽقبي مـؼطعي ؾـؽوح 

 الأبعد يجقز إذا وؿع ؿبؾ ظؼد الأؿرب

 (27/  6) -افػتووى الهـديي 

وإذا اجتؿع فؾصغر وافصغرة وفقون مستقيون ـولأخقيـ وافعؿغ ؾلمىما زوج جوز ظـدكو ، ـذا 

شقاء أجوز الآخر أو ؾسخ بخلاف الجوريي بغ الاثـغ زوجفو أحدهمو لا . في ؾتووى ؿوضي خون

إذا جوءت بقفد ؾودظقوه حتك ثبً يجقز إلا بنجوزة الآخر ؿول في افػتووى : والجوريي بغ الاثـغ 

زوجوهو . افـسى مـ ـؾ واحد مـفما يـػرد ـؾ واحد مـفما بوفتزويٍ ، ـذا في افسراج افقهوج

ظذ افتعوؿى جوز الأول دون افثوني ، وإن زوجفو ـؾ واحد مـفما مـ رجؾ آخر ؾقؿعو معو أو لا 

 يعؾؿ أمىما أول ؛ بطؾ افعؼدان ، ـذا في ؾتووى ؿوضي خون

 

 ۔اولیاءۺۺکےۺتصرفاتۺکاۺحکمۺ:۱۶دفعہ

 (31/  6) -افػتووى الهـديي 

ؾنن وؿع ظؼد الأؿرب والأبعد معو ؾلا يجقز ـلاهمو وـذفؽ إذا ـون لا يدرى افسوبؼ مـ افلاحؼ 

 . هؽذا في ذح افطحووي

ؾنن زوج ـؾ واحد مـ افقفقغ رجلا ظذ حدة ؾولأول يجقز والآخر لا يجقز وإن وؿعو معو  

ة لا يجقز ـلاهمو ولا واحد مـفما وإن ـون أحدهمو ؿبؾ الآخر ولا يدري افسوبؼ مـ شوظي واحد

 افلاحؼ 

 ؾؽذفؽ لا يجقز لأكف فق جوز جوز بوفتحري وافتحري في افػروج حرام
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 (18/  3) -حوصقي رد ادختور ظذ افدر ادختور 

ؿقفف ) ؾنن لم يدر ( يـبغل أنهو فق بؾغً وادظً أن أحدهمو هق الأول يؼبؾ دو في افػتح وفق 

زوجفو أبقهو وهل بؽر بوفغي بلمرهو وزوجً هل كػسفو مـ آخر ؾنمىما ؿوفً هق الأول ؾوفؼقل 

لهو وهق افزوج لأنهو أؿرت بؿؾؽ افـؽوح فف ظذ كػسفو وإؿرارهو حجي تومي ظؾقفو وإن ؿوفً لا 

 اهدري الأول ولا يعؾؿ مـ ؽرهو ؾرق بقـفما وـذا فق زوجفو وفقون بلمرهو أ

 27/  6) -افػتووى الهـديي 

وإذا اجتؿع فؾصغر وافصغرة وفقون مستقيون ـولأخقيـ وافعؿغ ؾلمىما زوج جوز ظـدكو ، ـذا 

دهمو لا شقاء أجوز الآخر أو ؾسخ بخلاف الجوريي بغ الاثـغ زوجفو أح. في ؾتووى ؿوضي خون

يجقز إلا بنجوزة الآخر ؿول في افػتووى : والجوريي بغ الاثـغ إذا جوءت بقفد ؾودظقوه حتك ثبً 

زوجوهو . افـسى مـ ـؾ واحد مـفما يـػرد ـؾ واحد مـفما بوفتزويٍ ، ـذا في افسراج افقهوج

معو أو لا  ظذ افتعوؿى جوز الأول دون افثوني ، وإن زوجفو ـؾ واحد مـفما مـ رجؾ آخر ؾقؿعو

 .يعؾؿ أمىما أول ؛ بطؾ افعؼدان ، ـذا في ؾتووى ؿوضي خون

 

ر:ۺ۱۷دفعہ

 

ربۺکاۺنکاحۺسےۺگربک

 

 ۔ولیۺاق

 (526/  2) -افبحر افرائؼ ذح ــز افدؿوئؼ 

ؾقحتؿؾ أن يؿتـع مـ تزويجفو مطؾؼو ويحتؿؾ أن يؽقن أظؿ مـ الأول  فؽـ مو ادراد بوفعضؾ 

ومـ أن يؿتـع مـ تزويجفو مـ هذا الخوضى افؽػء فقزوجفو مـ ـػء ؽره وهق افظوهر ولم أره 

 صريحو

 (526/  2) -افبحر افرائؼ ذح ــز افدؿوئؼ 

ملوع  ـذا في الخلاصي  وبف وؿقد بوفغقبي لأن الأؿرب إذا ظضؾفو يثبً فلأبعد ولايي افتزويٍ بولإ

اكدؾع مو ذـره افسروجل مـ أكف تثبً فؾؼوضي وؿقد بوفتزويٍ لأكف فقس فلأبعد افتصرف في ادول 

وهق فلأؿرب لأن رأيف مـتػع بف في مولهو بلن يـؼؾ إفقف فقتصرف في مولهو  ـذا في ادحقط  ؿوفقا وإذا 

ظـ افعوضؾ ؾؾف افتزويٍ وإن لم يؽـ في  خطبفو ـػء وظضؾفو افقلي تثبً افقلايي فؾؼوضي كقوبي

ؾقحتؿؾ أن يؿتـع مـ تزويجفو مطؾؼو ويحتؿؾ أن يؽقن أظؿ مـ  فؽـ مو ادراد بوفعضؾمـشقره 

الأول ومـ أن يؿتـع مـ تزويجفو مـ هذا الخوضى افؽػء فقزوجفو مـ ـػء ؽره وهق افظوهر 

 ولم أره صريحو

 (526/  2) -افبحر افرائؼ ذح ــز افدؿوئؼ 
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ۺہوگیۺ:ۺ۱۸دفعہۺ

 

 
ای

 

 ۔ولیۺکیۺرضامندیۺب ۺب

 (18/  3) -حوصقي رد ادختور ظذ افدر ادختور 

أن افبوفغي فق زوجً كػسفو ؽر ـػء ؾؾؾقلي الاظساض مو لم يرض صريحو أو دلافي ـؼبض  

ادفر وكحقه ؾؾؿ يجعؾقا شؽقتف إجوزة وافظوهر أن شؽقتف هـو ـذفؽ ؾلا يؽقن شؽقتف إجوزة 

 الأبعد وإن ـون حوضرا في مجؾس افعؼد مو لم يرض صريحو أو دلافيفـؽوح 

ا:ۺ۱۹دفعہۺ

 

اب الغۺکانکاحۺکرب

 

ربۺۺکیۺغیرۺموجودگیۺمیںۺولیۺابعدۺکاۺب

 

 ۔ولیۺاق

ؾؾق زوجفو حقٌ هق لا روايي ؾقف ويـبغل أن لا يجقز لاكؼطوع ولايتف ، ـذا في محقط افسرخسي ،  

ظوهر هق الجقاز ، ـذا في ؾتووى ؿوضي خون وإن زوجفو الأؿرب حقٌ هقاختؾػقا ؾقف واف

 .وافظفريي

 

رار:ۺ۲1دفعہ

 

 ۔ولیۺکاۺصغیرہۺکےۺنکاحۺکاۺاق

 (826/  3) -افبحر افرائؼ ذح ــز افدؿوئؼ 

وؿقد ادصـػ بولإكؽوح لأن افقلي إذا أؿر بوفـؽوح ظذ افصغرة لم يجز إلا بشفقد أو بتصديؼفو  

 2) -حوصقي رد ادختور ظذ افدر ادختور . ظـف وؿولا يصدقبعد افبؾقغ ظـد أمن حـقػي رضي الله 

 /64) 

أو بتصديؼفما بعد افبؾقغ ـما شقذـره ؿقد بولإكؽوح لأن إؿراره بف ظؾقفما لا يصح إلا بشفقد

وفق أؿر . ؽؾػ وافرؿقؼ فشؿؾ ادعتقه وكحقهادصـػ آخر افبوب وفق ؿول وفؾقلي إكؽوح ؽر اد

ر ) وـقؾ رجؾ أو امرأة أو مقػ فعبد افـؽوح لم يـػذ ( لأكف إؿرار ظذ ولي صغر أو صغرة أو ( أؿ

افغر بخلاف مقػ الأمي حقٌ يـػذ إملوظو لأن مـوؾع بضعفو مؾؽف ) إلا أن يشفد افشفقد ظذ 

بلن يـصى افؼوضي خصما ظـ افصغر حتك يـؽر ؾتؼوم افبقـي ظؾقف ) أو يدرك افصغر افـؽوح ( 

 13/  3) -حوصقي رد ادختور ظذ افدر ادختور . أي افقلي ادؼرأو افصغرة ؾقصدؿف ( 

( ؿول الحوـؿ افشفقد في افؽوفي الجومع فؽتى طوهر افروايي وإذا أؿر الأب أو ؿقفف) وفق أؿر افخ  

ؽره مـ الأوفقوء ظذ افصغر أو افصغرة بوفـؽوح أمس لم يصدق ظذ ذفؽ إلا بشفقد أو 

وؿول أبق يقشػ ومحؿد الإؿرار مـ هملاء في   ۔۔۔ ؿقل أمن حـقػيتصديؼ مـفما بعد الإدراك في

وكؼؾ في افػتح ظـ  . ملقع ذفؽ جوئز وـذفؽ إؿرار افقـقؾ ظذ مقـؾف ظذ هذا الاختلاف اه

ادصػك ظـ أشتوذه افشقخ ميقد افديـ أن الخلاف ؾقما إذا أؿر افقلي في صغرهمو وإفقف أصور في 

افصحقح وؿقؾ ؾقما إذا بؾغفو وأكؽرا ؾلؿر افقلي أمو فق أؿر في صغرهمو ادبسقط وؽره ؿول وهق 

 وؿد ظؾؿً أن الأول طوهر افروايي وأكف افصحقح يصح اتػوؿو واشتظفره في افػتح
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ۺسےۺکیےۺہوئےۺنکاحۺسےۺانکار:۔۲1دفعہ

 

ک
 ولیۺکاۺاپنےۺولای

 (821/  3) -افبحر افرائؼ ذح ــز افدؿوئؼ 

وفي افظفريي صغرة زوجفو وفقفو مـ ـػء ثؿ ؿول فسً أكو بقلي لا يصدق وفؽـ يـظر إن  

 . ـوكً ولايتف طوهرة جوز افـؽوح وإلا ؾلا اه

 

ادبکاںۺ:۲۱دفعہۺ

 

ۺسےۺزائدۺش  ۔غیرۺمکلفۺکیۺایک

 14/  3افدر ادختور

وجقزه في افصبل ؾرع هؾ فقلي مجـقن ومعتقه تزويجف  أـثر مـ واحدة لم أره ومـعف افشوؾعل  

 (14/  3) -حوصقي رد ادختور ظذ افدر ادختور . فؾحوجي

  ؿقفف ) هؾ فقلي مجـقن افخ ( افبحٌ فصوحى افـفر وافظوهر أن افصبل في حؽؿ مـ ذـر ط 

ؿقفف ) وجقزه ( أي تزويٍ أـثر مـ    ؿقفف ) ومـعف افشوؾعل ( لاكدؾوع افضرورة بوفقاحدة

 واحدة

ابا بکر قال لیس للاب تزویج البالغ المعتوہ بحال،ویر القاضی جواز تزویجہ عند الحاجۃ کاشافعی اما المجنونۃ وفی فقہ الحانبلۃ ان 

 فیری انہ لا یزوجھا الاالحاکم ورای ابن حزم فی المجنون والمجنونۃ الکبیرین ناہ لایزوجھما احد لااب ولاغیرہ۔زرقاوی

 

اب الغۺکےۺنکاحۺمیںۺبھیۺاء ءۺتۺکاۺابار ۲۲دفعہۺ

 

 رۺہے:۔ب

 (71/  3) -حوصقي رد ادختور ظذ افدر ادختور 

مطؾى مفؿ هؾ فؾعصبي تزويٍ افصغر امرأة ؽر ـػء فف  تـبقف ذـر في ذح ادجؿع أن تزويٍ  

الأب افصغر وافصغرة مـ ؽر ـػء أو بغبـ ؾوحش جوئز ظـده لا ظـدهمو ثؿ ؿول وفي ادحقط 

 ر ادثؾ ؾعذ هذا الاختلاف اه افقـقؾ بوفـؽوح إذا زاد أو كؼص ظـ مف

وؿد يجوب بلن افقـقؾ في ظبورة ذح . وهذا خلاف مو ذـره افشورح تبعو دو في افبحر ظـ افؼـقي  

ادجؿع فقس ادراد بف وـقؾ الأب بؾ وـقؾ افزوج أو افزوجي افبوفغغ بؼريـي مو في افبدائع حقٌ 

بلن وـؾ رجؾ رجلا بلن يزوجف امرأة  ذـر الخلاف افسوبؼ ثؿ ؿول وظذ هذا الخلاف افتقـقؾ

ؾزوجف بلـثر مـ مفر مثؾفو مؼدار مو لا يتغوبـ افـوس في مثؾف أو وـؾً امرأة رجلا بلن يزوجفو 

وؿدمـوه أيضو ظـ افبزازيي وظؾقف ؾلا  . دون صداق مثؾفو أو مـ ؽر ـػء اهمـ رجؾ ؾزوجفو ب

مثؾف ؿقل افؽـز وفق زوج ضػؾي ؽر ـػء ؿقفف ) لا يصح افـؽوح مـ ؽر ـػء (  . مـوؾوة ؾتدبر 

أو بغبـ ؾوحش صح ولا يجز ذفؽ فغر الأب والجد ومؼتضوه أن الأخ فق زوج أخوه افصغر 
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امرأة أدكك مـف لا يصح وؾقف مو مر ظـ افؼكبلافقي مـ أن افؽػوءة لا تعتز فؾزوج ـما شقلمه في 

 . بوبهو أيضو 

وؿدمـو أن افشورح أصور إػ ذفؽ أيضو وؿد راجعً ـثرا ؾؾؿ أر صقئو صريحو في ذفؽ كعؿ رأيً  

في افبدائع مثؾ مو في افؽـز حقٌ ؿول وأمو إكؽوح الأب والجد افصغر افصغرة ؾوفؽػوءة ؾقف 

فقسً بؼط ظـد أمن حـقػي فصدوره ممـ فف ـمال افـظر فؽمال افشػؼي بخلاف إكؽوح الأخ 

 مـ ؽر ـػء ؾنكف لا يجقز بولإملوع لأكف ضرر محض اه وافعؿ 

ؾؼقفف بخلاف افخ طوهر في رجقظف إػ ـؾ مـ افصغر وافصغرة وظذ هذا ؾؿعـك ظدم اظتبور  

افؽػوءة فؾزوج أن افرجؾ فق زوج كػسف مـ امرأة أدكك مـف فقس فعصبوتف حؼ الاظساض 

ب والجد هذا مو طفر لي وشـذـر في بخلاف افزوجي وبخلاف افصغريـ إذا زوجفما ؽر الأ

 أول بوب افؽػوءة مو يميده والله أظؾؿ

 

اب الغاؿۺکاۺاختیارۺنہیںۺ:۲۲دفعہ

 

رادۺکوۺنکاحۺب

 

 ۔مندرجہۺذیلۺاق

 (68/  2) -( 44/  2) -حوصقي رد ادختور ظذ افدر ادختور 

لا في حقوتف أو شقاء أوصى إفقف الأب بذفؽ أم لا وفي روايي يجقز وـذا شقاء ظغ فف ادقصي رج

لا خلاؾو دو في ؾتح افؼدير ـما شقلتقؼقفف ) فق ظغ فقـقؾف افؼدر ( أي افذي هق ؽبـ ؾوحش  نهر  

 وـذا فق ظغ فف رجلا ؽر ـػء ـما بحثف افعلامي ادؼدد 

افقصي لا ولايي فف في إكؽوح افصغر وافصغرة شقاء أوصى إفقف . (22/  6) -افػتووى الهـديي 

يقص إلا إذا ـون افقصي وفقفما ؾحقـئذ يؿؾؽ الإكؽوح بحؽؿ افقلايي لا بحؽؿ  الأب أو لم

افقصويي ، ـذا في ادحقط .وفق ـون افصغر وافصغرة في حجر رجؾ يعقلهما ـودؾتؼط وكحقه ؾنكف 

 (524/  2) -افبحر افرائؼ ذح ــز افدؿوئؼ  لا يؿؾؽ تزويجفما ، ـذا في ؾتووى ؿوضي خون .

إػ أن وصي افصغر وافصغرة إذا لم يؽـ ؿريبو ولا حوـما ؾنكف فقس فف ولايي وأصور ادصـػ 

افتزويٍ شقاء ـون أوصى إفقف الأب في ذفؽ أو لم يقص  وروى هشوم ظـ أمن حـقػي إن أوصى 

إفقف الأب جوز فف  ـذا في الخوكقي وافظفريي وبف ظؾؿ أن مو في افتبقغ مـ أكف فقس فف ذفؽ إلا أن 

ادقصي ذفؽ روايي هشوم وهل ضعقػي واشتثـك في ؾتح افؼدير مو إذا ـون ادقصي يػقض إفقف 

 ظغ رجلا في حقوتف فؾتزويٍ ؾقزوجفو افقصي ـما فق وـؾ في حقوتف بتزويجفو ا هـ 

وؾقف كظر لأكف إن زوجفو مـ ادعغ ؿبؾ مقت ادقصي ؾؾقس افؽلام ؾقف لأكف فقس بقصي وإكما  

هق وـقؾ وإن ـون بعد مقتف ؾؼد بطؾً افقـوفي بؿقتف واكؼطعً ولايتف ؾوكتؼؾً افقلايي فؾحوـؿ 

 . ظـد ظدم ؿريى  وفي افظفريي ومـ يعقل صغرا أو صغرة لا يؿؾؽ تزويجفما
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اب الغۺ۲۳دفعہ

 

 کاۺنکاحۺب ۺب اطلۺہے:۔ب

 (33/  6) -افػتووى الهـديي 

شئؾ افؼوضي بديع افديـ ظـ صغرة زوجً كػسفو مـ ـػء ولا ولي لهو ولا ؿوضي في ذفؽ 

افبحر افرائؼ ذح . ادقضع ؿول : يـعؼد ويتقؿػ ظذ إجوزتهو بعد بؾقؽفو ، ـذا في افتتورخوكقي

 (525/  2) -ــز افدؿوئؼ 

ولي لهو ولا ؿوضي في ذفؽ ادقضع ؿول يتقؿػ ويـػذ بنجوزتهو بعد  صغرة زوجً كػسفو ولا

بؾقؽفو ا هـ  مع أنهؿ ؿوفقا ـؾ ظؼد لا مجقز فف حول صدوره ؾفق بوضؾ لا يتقؿػ وفعؾ افتقؿػ 

 ؾقف بوظتبور أن مجقزه افسؾطون ـما لا يخػك  وفي افـقازل وافذخرة امرأة جوءت إػ ؿوض

 (11/  3) -ور في ؾؼف مذهى الإموم أمن حـقػي افدر ادختور ذح تـقير الأبص

صغرة زوجً كػسفو ولا ولي ولا حوـؿ ثؿي تقؿػ وكػذ بنجوزتهو بعد بؾقؽفو لأكف فف مجقزا  

 وهق افسؾطون

 (11/  3) -حوصقي رد ادختور ظذ افدر ادختور 

ل أحؽوم تقؿػ افخ هذا ؿقل بعض ادتلخريـ ؾػ  ؿقفف ) ولا حوـؿ ثؿي ( أي في مقضع افعؼد

ؾنن ـوكً في مقضع لم يؽـ ؾقف ؿوض إن ـون ذفؽ ادقضع تحً ولايي ؿوضي تؾؽ افصغور 

وؿول بعض ادتلخريـ يـعؼد    افبؾدة يـعؼد ويتقؿػ ظذ إجوزة ذفؽ افؼوضي وإلا ؾلا يـعؼد

واشتشؽؾف في افبحر بلنهؿ ؿوفقا ـؾ ظؼد لا مجقز فف حول   ويتقؿػ ظذ إجوزتهو بعد افبؾقغ اه

  صدوره ؾفق بوضؾ لا يتقؿػ

وهذا مبـل ظذ ـػويي ـقن ذفؽ  ثؿ ؿول افتقؿػ ؾقف بوظتبور أن مجقزه افسؾطون ـما لا يخػك اه 

ادؽون تحً ولايي افسؾطون وإن لم يؽـ تحً ولايي ؿوض وظؾقف ؾبطلان افعؼد يتصقر ؾقما إذا 

لأمصور ويدل ظؾقف مو في ـون في دار الحرب أو افبحر أو ادػوزة وكحق ذفؽ بخلاف افؼرى وا

ومو لا مجقز فف أي مو فقس فف مـ يؼدر ظذ الإجوزة افػتح في ؾصؾ افقـوفي بوفـؽوح حقٌ ؿول 

يبطؾ ـما إذا ـوكً تحتف حرة ؾزوجف افػضقلي أمي أو أخً امرأتف أو خومسي أو زوجف معتدة أو 

فعدم مـ يؼدر ظذ مجـقكي أو صغرة يتقؿي في دار الحرب أو إذا لم يؽـ شؾطون ولا ؿوض 

 الإمضوء حوفي افعؼد ؾقؿع بوضلا اه

 . 

اب الغہۺسےۺتعلقاتۺزؿۺشوئی:۔۲۷دفعہ

 

 ب
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رۺہےۺ،اگرۺچہۺاسۺکیۺ

 
 

ۺہےۺاورۺمرضۺکاۺاندیشہۺنہیںۺۺتوۺاسۺسےۺجماعۺجاب
 
اب الغہۺکیۺصحتۺۺجسمانیۺاگرۺایسیۺہےۺکہۺجماعۺکےۺقاب

 

ب

 شہۺہوۺتوۺاسۺسےۺتعلقۺ

 

عمرۺنوساؽۺسےۺکمۺہیۺکیوںۺنہۺہواورۺاگرۺوہۺۺبوجہۺلاغریۺوکمزوریۺجماعۺکاۺتحملۺنہۺکرسکتیۺہواورۺبیماریۺکاۺد

ر

 
 

اجاب

 

 ۺہےۺ،اگرۺچہۺاسۺکیۺعمرزبکادہۺہو۔ۺزؿۺشوئیۺکاۺقیاؾۺب

 (31/  6) -افػتووى الهـديي 

واختؾػقا في وؿً افدخقل بوفصغرة ؾؼقؾ لا يدخؾ بهو مو لم تبؾغ وؿقؾ يدخؾ بهو إذا بؾغً تسع 

شـغ ، ـذا في افبحر افرائؼ وأـثر ادشويخ ظذ أكف لا ظزة فؾسـ في هذا افبوب وإكما افعزة فؾطوؿي 

ؿقـي تطقؼ افرجول ولا يخوف ظؾقفو ادرض مـ ذفؽ ؛ ـون فؾزوج أن يدخؾ إن ـوكً ضخؿي ش

بهو ، وإن لم تبؾغ تسع شـغ ، وإن ـوكً كحقػي مفزوفي لا تطقؼ الجماع ويخوف ظؾقفو ادرض لا 

 يحؾ فؾزوج أن يدخؾ بهو ، وإن ـز شـفو وهق افصحقح

 (821/  3) -افبحر افرائؼ ذح ــز افدؿوئؼ 

افدخقل بوفصغرة ؾؼقؾ لا يدخؾ بهو مو لم تبؾغ وؿقؾ يدخؾ بهو إذا بؾغً تسع  واختؾػقا في وؿً

شـغ وؿقؾ إن ـوكً شؿقـي جسقؿي تطقؼ الجماع يدخؾ بهو وإلا ؾلاتتؿي فقس فغر الأب والجد 

أن يسؾؿ افصغرة ؿبؾ ؿبض مو تعقرف ؿبضف مـ ادفر وفق شؾؿفو الأب فف أن يؿـعفو  أؾوده ط  

ـما ؿؾً وفقس فف تسؾقؿفو فؾدخقل بهو ؿبؾ إضوؿي افقطء ولا ظزة فؾسـ   وموومف في افبحر

 شقدـره افشورح في آخر بوب ادفر 

 

 ۔رخصتیۺکابیاؿ:ۺ۲۸دفعہ

 (31/  6) -افػتووى الهـديي 

وإذا كؼد افزوج ادفر وضؾى مـ افؼوضي أن يلمر أبو ادرأة بتسؾقؿ ادرأة ؾؼول أبقهو : إنهو صغرة 

لا تصؾح فؾرجول ولا تطقؼ الجماع وؿول افزوج بؾ هل تصؾح وتطقؼ يـظر إن ـوكً ممـ تخرج 

أخرجفو وأحضرهو ويـظر إفقفو ؾنن صؾحً فؾرجول أمر بدؾعفو إػ افزوج ، وإن لم تصؾح لم 

لمره ، وإن ـوكً ممـ لا تخرج أمر مـ يثؼ بهـ مـ افـسوء أن يـظرن إفقفو ؾنن ؿؾـ : إنهو تطقؼ ي

الجماع وتحتؿؾ افرجول أمر الأب بدؾعفو إػ افزوج ، وإن ؿؾـ : لا تحتؿؾ افرجول لا يممر 

بغقبي ؿول بعضفؿ : إنهو بوؿقي إلا أكف حدث فلأبعد ولايي بتسؾقؿفو إػ افزوج ، ـذا في ادحقط . 

الأؿرب ؾتصر ـلن لهو وفقغ مستقيغ في افدرجي ـولأخقيـ وافعؿغ ، وؿول بعضفؿ : تزول 

 ولايتف وتـتؼؾ إػ الأبعد وهق الأصح ، ـذا في افبدائع .

 (821/  3) -افبحر افرائؼ ذح ــز افدؿوئؼ 
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سوـفو وفي الخلاصي صغرة زوجً ؾذهبً إػ بقً زوجفو بدون أخذ ادفر ؾؾؿـ هق أحؼ بنم

ؿبؾ افتزويٍ أن يؿـعفو حتك يلخذ مـ فف حؼ أخذ ملقع ادفر وؽر الأب إذا زوج افصغرة 

  وشؾؿفو إػ افزوج ؿبؾ ؿبض ملقع افصداق ؾوفتسؾقؿ ؾوشد وترد إػ بقتفو

ؿول رميف الله هذا في ظرؾفؿ أمو في ممو زموكـو ؾتسؾقؿ ملقع افصداق فقس بلازم والأب إذا شؾؿ  

ؾ افؼبض فف أن يؿـعفو بخلاف مو فق بوع مول افصغر وشؾؿ ؿبؾ ؿبض افثؿـ ؾنكف افبـً إفقف ؿب

وافػرق أن حؼقق افـؼد في الأمقال راجعي إفقف بخلاف افـؽوح وفذا مؾؽ الإبراء   لا يسسد اه

 .  ظـ افثؿـ ويضؿـ ولا يصح الإبراء ظـ ادفر مـ افقلي

 

ۺنہۺہوۺمگرۺاجازتۺکےۺو۲۹دفعہ

 

ک
ۺۺولای

 
 

ۺکےۺحاصلۺہوجائے:۔عقدۺکےۺوق

 
 

 ق

وفق زوجفو الأبعد حؾ ؿقوم الأؿرب حتك تقؿػ ظذ إجوزة الأؿرب ثؿ ؽوب الأؿرب وتحقفً 

افقلايي إػ الأبعد لا يجقز ذفؽ افـؽوح افذي بوذه الأبعد إلا بنجوزة مـف بعد تحقل افقلايي إفقف 

 ي أم بؼقً ؟ .هؽذا في افظفريي .واختؾػ مشويخـو في ولايي الأؿرب أنهو تزول بوفغقب

ؿول بعضفؿ : إنهو بوؿقي إلا أكف حدث فلأبعد ولايي بغقبي الأؿرب ؾتصر ـلن لهو وفقغ مستقيغ 

في افدرجي ـولأخقيـ وافعؿغ ، وؿول بعضفؿ : تزول ولايتف وتـتؼؾ إػ الأبعد وهق الأصح ، 

 ـذا في افبدائع .

 24/  6) -افػتووى الهـديي 

زوج ابـف افؽبر امرأة ؾؾؿ يجز حتك جـ جـقكو مطبؼو ؾلجوز الأب وفي ؾتووى أمن افؾقٌ رجؾ 

وذـر افػؼقف أبق بؽر في ؽر هذه افصقرة خلاؾو ؾؼول : الابـ إذا بؾغ ظوؿلا . ذفؽ افـؽوح ؛ يجقز

ثؿ جـ أو ظتف ؾعذ ؿقل أمن يقشػ رميف الله تعوػ لا تعقد ولايي الأب ؿقوشو حتك فق تصرف في 

لا يجقز بؾ تعقد افقلايي إػ افؼوضي وظذ ؿقل محؿد رميف الله تعوػ افقلايي موفف أو زوجف امرأة 

ؾمائـو افثلاثي ، ـذا في إػ الأب اشتحسوكو ؿول افػؼقف أبق بؽر ادقداني : تعقد ولايي الأب ظـد ظ

 . افذخرة

*********** 
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ۺکاۺا ب کۺا ہمۺفیصلہۺ

 

ا نیۺکےۺمتعلقۺسپریمۺکور ٹ

 

 نظرۺِب

محمدۺمشتاقۺا حمدۺ


 

ۺکےۺد سۺر کنیۺبنچۺنےۺ

 

ۺۺ۱۹سپریمۺکور ٹ

 

لافۺر یفرنسۺکوۺءۺکوۺ۲2۲2جون

 

ۺکےۺخ  ۺعیسیٰۺصاحب 

 

ز

 

ئ
جسٹسۺقاضیۺفا

ۺنےۺ

 

ۺججۺصاحبان

 

ۺمیںۺسا ٹ

 

ۺد سۺججۺصاحبان

 

ا ہمۺا ن

 

ۺتھا۔ۺب ۺکرد ب ا 

 

ۺکیۺا ہلیہۺا و ر ۺخار ج ۺکوۺجسٹسۺصاحب  ا یفۺبیۺآ ر 

ا نیۺکیۺد ر خوا ستیںۺ

 

ۺنِظرۺب لافۺح ب 

 

ۺتھاۺ۔ۺد سۺر کنیۺبنچۺکےۺا سۺفیصلےۺکےۺخ بچونۺکےۺٹیکسۺکاۺمعاملہۺد یکھنےۺکاۺحکمۺد ب ا 

ز ۺکیۺگئیںۺ

 

ئ
 کرۺکیۺگئیۺکہۺتینۺججۺد ا 

 

ۺا سۺکیۺو جہۺیہۺد ۺکےلیےۺچھۺر کنیۺبنچۺتشکیلۺد ب ا ۺگیاۺا و ر 

 

ۺکیۺسماعب

 

توۺا بتدا ۺمیںۺا ن

ۺکئیۺ ۺا سۺبنچۺپر ۺ ۺہوگئےۺہیں۔ ز 

 

ئ
ۺمیںۺر یٹا

 

ۺا سۺد و ر ا ن ۺا ب کۺججۺصاحب  ۺلکھاۺتھاۺا و ر 

 

لافیۺنوٹ

 

ت

 

ح
ۺا  ۺنےۺتو

 

صاحبان

ۺ

 

ۺپور ا ۺکیسۺد سۺججۺصاحبان ۺو ا ر د ۺہوئےۺجنۺمیںۺا ب کۺیہۺتھاۺکہۺح ب 

 

ا نیۺبھیۺد سۺججۺا عترا ضاٹ

 

ۺب نےۺسناۺتھاۺتوۺنظرِ

ا ۺ

 

ۺکوۺبھیۺا سۺبنچۺمیںۺہوب

 

ۺلکھنےۺو ا لےۺتینۺججۺصاحبان

 

لافیۺنوٹ

 

ت

 

ح
ۺا سۺلیےۺا  ۺکوۺہیۺکرنیۺچاہیےۺتھیۺا و ر 

 

صاحبان

ا ۺچاہیےۺتھا۔ۺ

 

ۺکیۺجگہۺا ب کۺا و ر ۺججۺکوۺبٹھاب ا ۺجاب ب 
ز ۺشدہۺججۺصاح

 

ئ
 ب د ۺیہۺکہۺا گرۺا ب کۺلمحےۺکےلیےۺچاہیےۺتھاۺا و ر ۺر یٹا

 

س
م

ۺبھیۺلیاۺجائے

 

لافۺہوتیۺہےۺا و ر ۺفیصلےۺکیۺحیثیتۺب ا ۺتوۺمتفقہۺفیصلےۺکوۺحاصلۺہوتیۺۺمان

 

ا نیۺتوۺ"فیصلے"ۺکےۺخ

 

ۺب کہۺنظرِ

ا نیۺکرسکتاۺہے؟ۺ

 

ۺر کنیۺبنچۺکےۺفیصلےۺپرۺچھۺر کنیۺبنچۺکیسےۺنظرۺِب

 

ش یتیۺفیصلےۺکو،ۺتوۺسوا لۺیہۺہےۺکہۺسا ٹ

 

کث
 ہےۺب ا ۺا 

س و ر یۺۺ۲۲
ف

ۺجوۺءۺکوۺ۲2۲۱ ۺپرۺا پناۺفیصلہۺسناد ب ا 

 

ۺد یگرۺمتعلقہۺسوا لاٹ ۺا و ر 

 

ۺسوا لاٹ

 

ا سۺچھۺر کنیۺبنچۺنےۺا ن

ۺکیاۺتھا۔ۺ

 

ۺنےۺا سۺنےۺد سمبرۺمیںۺمحفوظ

 

ۺب ا نچۺججۺصاحبان ۺیہۺہےۺکہۺخود ۺیہۺبنچۺبھیۺتقسیمۺہوگیاۺہےۺا و ر 

 

د لچسپۺب ا ٹ

ش یتیۺفیصلےۺکےۺا ب کۺنکتےۺسےۺا تفاقۺ

 

کث
ۺنےۺا  ش یتیۺفیصلہۺسناب ا ۺہے،ۺجبکہۺا ب کۺججۺصاحب 

 

کث
ۺا 

 

کرتےۺہوئےۺب ا قیۺنکاٹ

لافۺکیاۺہے۔ۺ

 

ت

 

ح
ش یتیۺفیصلےۺپرۺہمۺپہلےۺسےۺا 

 

کث
ۺا ےۺملکۺا سیۺا  تبصرہۺپیشۺکریںۺگے۔ۺا سۺکےۺبعدۺجسٹسۺمنظور 

 ہۺلیںۺگے۔ۺ

 

ز

 

ئ
 کےۺا لگۺفیصلےۺکاۺجا

 ا ہمۺنتائجۺ

ش یتیۺفیصلہۺلکھاۺہےۺجسۺکیۺر و ۺسےۺنتیجہۺیہۺنکالاۺہےۺکہ:ۺ

 

کث
ۺنےۺا   جسٹسۺعمرۺعطاۺبندب ا لۺصاحب 

ا نیۺکیۺسما .۱

 

ۺب ۺنظرِ ۺکیۺعداا د   

 

ز
ز 
ج 

ۺمیںۺ

 

ۺکمۺعب  

 

لافیۺکمۺا ر

 

ت

 

ح
ا تنیۺہونیۺچاہیےۺجتنیۺا صلۺبنچۺمیںۺتھیۺ،ۺیعنیۺا 

ۺ

 

ۺلکھنےۺو ا لےۺججۺصاحبان

 

ا ۺجائےۺگا؛ۺا سۺعداا د ۺمیںۺا ضافہۺہوسکتاۺنوٹ

 

ا ملۺماب

 

کیۺعداا د ۺکوۺبھیۺا سۺمیںۺس

ۺضرو ر یۺہے۔ۺ) ا 

 

ۺکاۺہوب ۺکمۺا تنیۺعداا د   

 

سٰۺکیسۺہےۺلیکنۺکمۺا ر

عی 

ۺ  

 

ز

 

ئ
میںۺا سۺو جہۺسےۺجسٹسۺقاضیۺفا

 ۺکمۺد سۺر کنیۺبنچۺتشکیلۺد یناۺضرو ر یۺہوگیاۺ۔(ۺ

 

ۺکےلیےۺکمۺا ر

 

ا نیۺکیۺسماعب

 

 نظرۺِب
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 ۔mushtaqahmad@iiu.edu.pk ایسوسی ای
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ا نیۺکےمتعلقۺسپریمۺکور ٹ

 

                                                             نظرب

ۺ .۲

 

 یۺا ختیار ا ٹ

 

 ش
ت ث
م

 

ت

ۺپرۺچیفۺجسٹسۺکےۺ ۺنہۺہو،ۺیہۺبنیاد یۺطور 

 

ۺکون ۺہوۺا و ر 

 

ا نیۺکےۺبنچۺمیںۺکون

 

ۺب نظرِ

(discretionary powersا ۺہےۺلیکنۺا سۺ

 

ا ۺچاہیےۺجسۺ(ۺمیںۺآ ب

 

ۺہوب بنچۺمیںۺا سۺججۺکوۺضرو ر 

ۺججۺ

 

ۺا ن ۺتو ش یتیۺفیصلہۺلکھنےۺو ا لاۺججۺمیسرۺنہۺہو،

 

کث
ۺا  ۺا گرۺمتفقہۺب ا  ش یتیۺفیصلہۺلکھاۺہےۺ۔

 

کث
ۺا  نےۺمتفقہۺب ا 

ش یتیۺفیصلےۺسےۺا تفاقۺکیاۺہو۔ۺ

 

کث
ا ۺچاہیےۺجنھونۺنےۺا سۺمتفقہۺب ا ۺا 

 

ۺکوۺبنچۺمیںۺہوب

 

 صاحبان

 ھاۺبھیۺسکتاۺ .۳

 

ز
ئ 
 ۺکیۺعداا د ۺسےۺ

 

ز
ز 
ج 

 ۺکیۺعداا د ۺا صلۺبنچۺکےۺ

 

ز
ز 
ج 

ا نیۺکےۺبنچۺمیںۺ

 

چیفۺجسٹسۺچاہیںۺتوۺنظرِۺب

 ہے۔ۺ

ا نیۺکےۺ

 

ۺنےۺنِظرۺب ا ۺہےۺکہۺجسٹسۺبندب ا لۺصاحب 

 

ےۺسےۺمعلومۺہوب

 

ھن
و نۺا صولونۺکوۺملاۺکرۺپڑ

 

 ن
ی

 

ب
ۺ

 

ا ن

 یشنۺتوۺمستحکمۺکرلی

 

ۺسا تھۺہیۺا پنےۺسا تھۺا تفاقۺکرنےۺو ا لےۺججۺبنچۺمیںۺا پنیۺپور ا ملۺ،

 

ۺکوۺس

 

صاحبان

ۺکیۺجگہۺتینۺد یگرۺ

 

ۺلکھنےۺو ا لےۺتینۺججۺصاحبان

 

لافیۺنوٹ

 

ت

 

ح
کرنےۺکےلیےۺبھیۺر ا ہۺہموا ر ۺکرلی،ۺلیکنۺا 

ا ملۺکرنے،ۺکیۺگنجائشۺ

 

ۺکوۺس

 

ۺا نھیۺتینۺکےۺسا تھۺچندۺا و ر ۺججۺصاحبان ا ملۺکرنےۺ،ۺب ا 

 

ۺکوۺس

 

ججۺصاحبان

 بھیۺپیدا ۺکرلی!ۺ

ا نیۺکے .۴

 

ۺب ۺا گرۺنظرِ

 

ۺلکھنےۺو ا لےۺججۺصاحبان

 

لافیۺنوٹ

 

ت

 

ح
 ب ا د ہۺۺا 

 

ا ملۺبھیۺہونۺتوۺا نھیںۺبہتۺر

 

بنچۺمیںۺس

 ۺنہۺہون۔ۺ

 

ۺپرۺا ثرا ندا ر

 

ش یتیۺججۺصاحبان

 

کث
ا کہۺو ہۺا 

 

ا ۺہوگاۺب

 

 ش ہۺکرب
ہ
ۺکاۺمظا

 

ب

 

ز د ا ش
ئ 

 

ۺکوۺ

 

ۺسےۺجسٹسۺبندب ا لۺا سۺب ا ٹ ب 

 

ئ
ۺا و ر ۺجسٹسۺیحیٰۺکیۺجا س 

ق
ا ہ،ۺجسٹسۺمقبولۺب ا 

 

جسٹسۺمنصور ۺعلیۺس

س ب د یۺکوۺ
ف
 کنٹرو لۺکرنےۺکیۺکوششۺکےۺطور ۺپرۺد یکھاۺگیا۔ۺآ 

 جسٹسۺکیۺمرضی؟""چیفۺ

بنچۺبنانےۺکےۺا ختیار ۺکوۺچیفۺجسٹسۺکیۺمرضیۺپرۺمنحصرۺکرنےۺکےلیےۺجسٹسۺبندب ا لۺکےۺا ستدلالۺکیۺبناۺسپریمۺ

ۺر و لزۺ

 

ا نیۺکاۺا ختیار ۺد ستور ۺکیۺد فعہۺپرۺہےۺکور ٹ

 

ۺکوۺنِظرۺب

 

 کرۺہےۺکہۺسپریمۺکور ٹ

 

 لِۺد
ب
ۺقا

 

کےۺۺ۱۸۸۔ۺیہانۺیہۺب ا ٹ

ۺکی ۺکےۺمتعلقۺد ستور  ۺکوۺۺتحتۺحاصلۺہےۺلیکنۺا سۺا ختیار  ا سۺد فعہۺمیںۺیہۺتصریحۺکیۺگئیۺہےۺکہۺا سۺا ختیار 

ۺکےۺبنائےۺگئےۺر و لزۺکےۺتحتۺا ستعمالۺکیاۺجائےۺگا۔ۺ

 

ۺب ا ۺسپریمۺکور ٹ

 

ۺکےبنائےۺگئےۺقانون

 

ا سۺد فعہۺکےۺب ا ر لیمان

س یضہۺا د ا ۺنہیںۺکیا۔ۺا لبتہۺسپریمۺ
ف
کۺیہۺ

 

 یۺکرنیۺچاہیےۺتھیۺلیکنۺا سۺنےۺا بھیۺب

 

ۺسا ر

 

ۺکوۺب ا قاعدہۺقانون

 

تحتۺب ا ر لیمان

ۺنے

 

ۺجسٹسۺبندب ا لۺکےۺپور ےۺفیصلےۺۺر و لزۺبنائےۺہیں۔ۺنانچہۺکور ٹ

 

ۺپرۺہےۺکہۺسپریمۺکور ٹ

 

ۺا سۺب ا ٹ کاۺا نحصار 

 ر و لزۺا سۺمعاملےۺمیںۺحتمیۺا تھار ٹیۺکیۺحیثیتۺر کھتےۺہیں۔ۺ

ۺکرگئےۺہیںۺکہۺ  

 

ۺکوۺنظرا ندا ر

 

ۺسےۺر و لزۺکوۺضمنیۺپتہۺنہیںۺکیونۺو ہۺا سۺب ا ٹ ہمار ےۺقانونیۺنظامۺکیۺر و 

ۺگیاۺ ۺکاۺبناب ا 

 

ۺب ا ر لیمان ۺکےۺماتحتۺہوتےۺہیںۺا و ر 

 

ۺکےۺبنائےۺگئےۺقانون

 

ۺکیۺحیثیتۺحاصلۺہےۺجوۺب ا ر لیمان

 

قانون
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ۺبھیۺیہۺ ب 

 

ئ
ۺنہیںۺبناب ا ،ۺ

 

ۺنےۺا سۺضمنۺمیںۺکوئیۺقانون

 

ۺہے۔ۺنانچہۺا گرۺب ا ر لیمان ا 

 

ۺکےۺماتحتۺہوب ۺد ستور 

 

قانون

ۺکےۺماتحتۺہی ۺکےۺمومیۺر و لزۺد ستور 

 

ۺقانون

 

ۺپرۺب ا لار ۺحیثیتۺحاصلۺنہیںۺہے۔ۺیہۺب ا ٹ ۺکوۺد ستور 

 

ۺا ن ۺہیںۺا و ر 

ۺکیۺد فعہۺ ۺکیۺتصریحۺآ گےۺد ستور 

 

ۺا سۺب ا ٹ میںۺبھیۺکیۺگئیۺہےۺجسۺمیںۺۺ ۱۹۱قوا عدۺکیۺر و ۺسےۺبھیۺو ا ضحۺتھیۺا و ر 

ۺد ب ا ۺگیاۺہےۺکہۺ س ا ر 
ق
ۺکےۺماتحت"ۺ)صرا حتاًۺ

 

ۺا و ر ۺقانون  Subject to the Constitution and"د ستور 

law 

 

ۺکار ۺکےلیےۺر و لزۺبناسکتیۺہے۔ۺۺ(ۺسپریمۺکور ٹ ۺطریقِ ۺکنۺنہیںۺہےۺکہۺا پنیۺپریکٹسۺا و ر 

 

ۺحیرا ن

 

کیاۺیہۺب ا ٹ

ۺکیۺد فعہۺ ۺد ب ا ۺۺ۱۸۸د ستور  س ا ر 
ق
ۺکےۺر و لزۺکےۺماتحتۺ

 

ۺکوۺتوۺا نھونۺنےۺسپریمۺکور ٹ ا نیۺکےۺا ختیار 

 

ۺب ۺنظرِ میںۺمذکور 

ۺکےۺماتحتۺہونے

 

ۺکےۺر و لزۺکوۺد ستور ۺا و ر ۺقانون

 

 ۺکےۺہلو ۺسےۺنہیںۺد یکھا؟ۺلیکنۺخود ۺسپریمۺکور ٹ

ۺکرۺا نھونۺنےۺیہۺنتیجہۺنکالاۺکہۺ

 

ۺر و لزۺکوۺحتمیۺا تھار ٹیۺمان

 

 ۺبہرحالۺسپریمۺکور ٹ

 

ز
ز 
ج 

بنچۺبنانےۺ،ۺبنچۺمیںۺ

ۺچیفۺ

 

ۺکےۺمتعلقۺا ختیار ا ٹ ۺسا ر ےۺا مور 

 

ۺا ن ۺنہۺہون،

 

ۺکون ۺہونۺا و ر   

 

ز
ز 
ج 

ۺ

 

ۺکرنےۺ،ۺبنچۺمیںۺکون ۺمقرر  کیۺعداا د 

ۺکےۺ"ۺکیۺحیثیتۺر کھتےۺہیں!ۺجسٹسۺکوۺحاصلۺہیںۺکیونکہۺو ہۺ"ماسٹرۺآ فۺر و سٹر

 

یہۺا صولۺطےۺکرنےۺکےۺبعدۺا ن

ۺسےۺججۺہونےۺچاہئیںۺ؟ۺ

 

ا نیۺکےۺبنچۺمیںۺکتنےۺا و ر ۺکون

 

ۺآ ئےۺۺکہۺنِظرۺب

 

ب
ل
ا ۺچاہیےۺسا منےۺیہۺسوا 

 

ۺتوۺیہۺہوب ۺکاۺجوا ٹ 

 

ا ن

 ر ۺ

 

ۺر و لزۺکےۺآ ر د

 

یہۺتصریحۺکیۺگئیۺہےۺمیںۺۺ۸،ۺر و لۺ۲۶تھاۺکہۺ"چیفۺجسٹسۺکیۺمرضی"ۺلیکنۺچونکہۺسپریمۺکور ٹ

کۺممکنۺہوۺ)کہۺ

 

ۺ"و ہیۺبنچ"ۺ)( as far as practicableجہانۺب

 

ا نیۺکیۺسماعب

 

ۺب  the sameنظرِ

bench )کۺۺ

 

ۺپڑا ۺکہۺ"جہانۺب ا 

 

ۺہو،ۺا سۺلیےۺا نھیںۺا سۺبحثۺمیںۺجاب کرےۺگاۺجسۺنےۺا صلۺفیصلہۺب ا ۺحکمۺسناب ا 

ۺ"و ہیۺبنچ"ۺکاۺمفہومۺکیاۺہے؟ۺ ۺکیاۺہےۺا و ر   ممکنۺہو"ۺسےۺمرا د 

 

ۺیہۺہےۺکہۺچونکہۺنِظرۺب

 

ا نیۺکےۺر و لزۺکوۺا ہمۺب ا ٹ

ۺکیۺپریکٹس"ۺکےۺماتحتۺکیاۺگیاۺہے

 

ۺسپریمۺکور ٹ ۺا و ر 

 

ۺۺ"قانون  ر 

 

ۺکوۺ،ۺ(۱،ۺر و لۺ۲۶)آ ر د ا سۺلیےۺجسٹسۺصاحب 

 ہۺلیناۺپڑا ۔ۺ

 

ز

 

ئ
ۺکیۺپریکٹسۺکاۺبھیۺجا

 

ۺکاۺیہۺ سپریمۺکور ٹ

 

 کرۺکیاۺگیا،ۺا نھونۺنےۺنتیجہۺتوۺد و نونۺسوا لاٹ

 

جیساۺکہۺپیچھےۺد

ۺعلیۺبھٹوۺکیسۺکاۺنکالاۺکہۺ"مرضیۺچیفۺجسٹسۺکی"لیکنۺ  و ا لفقار 

 

ۺپرۺد ۺکےۺطور 

 

 یۺر کاو ٹ

 

ز
ئ 
ۺکیۺر ا ہۺمیںۺا ب کۺ

 

ا ن

ا نیۺکاۺفیصلہۺحائلۺہوگیا۔ۺ

 

 نظرب

ۺ

 

 بھٹوۺکیسۺکیۺر کاو ٹ

ۺ

 

ۺکیۺتھیۺجسۺکےۺبعدۺتینۺججۺصاحبان

 

لافۺا پیلۺکیۺسماعب

 

ۺکےۺخ

 

ۺر کنیۺبنچۺنےۺسزا ےۺموٹ

 

بھٹوۺکیسۺمیںۺسا ٹ

س ا 
ق
ز 
ئ 
ۺ

 

ۺنےۺسزا ےۺموٹ

 

ۺججۺصاحبان ۺکیۺلیکنۺچار  ا نیۺکیۺنےۺا پیلۺمنظور 

 

ۺب ۺنظرِ ۺر کھیۺ۔ۺا سۺفیصلےۺکےۺبعدۺح ب  ر 

ز ۺکیۺگئیۺتوۺ

 

ئ
ۺد ا 

 

ا نیۺکیۺد ر خوا شب

 

ۺہےۺکہۺنظرِۺب

 

ۺنےۺکی۔ۺیہۺا لگۺب ا ٹ

 

ۺججۺصاحبان

 

ۺتمامۺسا ٹ

 

ۺکیۺسماعب

 

ا سۺد ر خوا شب

لافۺکرنےۺو ا لیۺ

 

ت

 

ح
ۺیہۺہےۺکہۺبنچۺمیںۺا 

 

ۺنےۺا تفاقۺکیا،ۺلیکنۺا ہمۺب ا ٹ

 

ۺمسترد ۺکرنےۺپرۺسا تونۺججۺصاحبان

 

د ر خوا شب

ا ملۺتھی

 

ۺبھیۺا ہمۺہےۺکہۺیہۺفیصلہۺ۔ا قلیتۺبھیۺس

 

ۺر و لزۺ۱۹۷۹یہۺب ا ٹ

 

ءۺمیںۺبنائےۺ۱۹۸۱ءۺکاۺہےۺجبکہۺسپریمۺکور ٹ
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ا نیۺکےمتعلقۺسپریمۺکور ٹ

 

                                                             نظرب

ۺکیۺپریکٹس"ۺکےۺماتحتۺہیں۔ۺ

 

ۺا و ر ۺسپریمۺکور ٹ

 

ا نیۺکےۺر و لزۺ"قانون

 

ۺب ۺمیںۺتصریحۺکیۺگئیۺتھیۺکہۺنظرِ

 

ۺا ن گئےۺا و ر 

ۺر و لزۺپرۺحاو یۺبھیۺہےۺ،ۺو ر نہۺر و لزۺکیۺتعبیرۺتوۺجسٹس۱۹۷۹نانچہۺ

 

ۺبندب ا لۺنےۺا ی کۺکرلیۺتھیۺکہۺءۺکیۺیہۺپریکٹسۺا ن

 لِۺا تباعۺ۱۹۷۹سا ر ا ۺمعاملہۺہیۺچیفۺجسٹسۺکیۺمرضیۺپرۺمنحصرۺہوگیاۺتھا۔ۺ
ب
ا قا

 

ۺب ۺکرنےۺب ا 

 

ءۺکیۺا سۺپریکٹسۺکوۺمنسوج

ۺ

 

 ۺپرۺمشتملۺتھاۺجسۺکےۺفیصلےۺسےۺا نحرا فۺکےلیےۺسا ٹ

 

ز
ز 
ج 

ۺ

 

س ا ر ۺد ینےۺکاۺر ا ستہۺبھیۺبندۺتھاۺکیونکہۺمذکور ہۺبنچۺسا ٹ
ق

 ۺپرۺمشتملۺبنچ

 

ز
ز 
ج 

 ا ئدۺ

 

ۺپرۺمشتملۺتھا۔ۺسےۺر

 

نانچہۺخوا ہیۺنخوا ہی،ۺجسٹسۺبندب ا لۺۺد ر کار ۺتھاۺ،ۺجبکہۺموجود ہۺبنچۺچھۺا ر کان

ۺکہۺ ۺکوۺمانناۺپڑا  ا ملۺہونیۺچاہیے۔ۺصاحب 

 

ۺبھیۺس ۺ ۺکیۺعداا د 

 

ۺلکھنےۺو ا لےۺججۺصاحبان

 

لافیۺنوٹ

 

ت

 

ح
ا نیۺبنچۺمیںۺا 

 

یہۺنِظرۺب

ۺا لبتہۺمدۺنظرۺر ہےۺکہۺ

 

ا نیۺبھیۺب ا ٹ

 

ۺب  ۺنےۺمقدمہۺسناۺتوۺنظرِ

 

ز
ز 
ج 

ۺ

 

ۺکیۺہے،ۺیعنیۺا گرۺسا ٹ

 

ا نھونۺنےۺعداا د ۺہیۺکیۺب ا ٹ

ۺہون،ۺیہۺ

 

ۺد سۺججۺکون ۺب ا 

 

ا نیۺبھیۺد سۺہیۺکریں،ۺلیکنۺو ہۺسا ٹ

 

ۺب ۺد سۺنےۺمقدمہۺسناۺتوۺنظرِ ۺہیۺکریں،ۺا و ر 

 

سا ٹ

ا ۺہےۺکیونکہۺو ہۺ"ماسٹرۺآ فۺر و سٹر"ۺہیں!ۺ

 

 فیصلہۺچیفۺجسٹسۺنےۺکرب

ۺہےۺکہۺکیۺیہۺتعبیرۺمناۺ۸کیاۺر و لۺ ۺکیۺو ہیۺعداا د "ۺشب   

 

ز
ز 
ج 

ۺصرفۺ" ا سۺمیںۺ"و ہیۺبنچ"ۺسےۺمرا د 

ۺنہیںۺہے۔ۺہے؟ۺ

 

ا ۺہےۺکہۺیہۺتعبیرۺد ر شب

 

ۺکیۺپریکٹسۺسےۺتوۺیہۺمعلومۺہوب

 

 ۺکمۺسپریمۺکور ٹ

 

ا نیۺمیںۺہمیشہۺکمۺا ر

 

نظرِۺب

 ۺبھیۺو ہیۺہون،ۺا لاۺیہۺکہۺکسیۺو جہۺسےۺکوئیۺجج

 

ز
ز 
ج 

ۺکوششۺیہۺکیۺگئیۺہےۺکہۺصرفۺعداا د ۺہیۺا تنیۺنہۺہوۺبلکہۺ ۺصاحب 

ز ۺہوگئےۺہون(۔ۺ

 

ئ
لًاۺو ہۺر یٹا

 

ت
م
ےۺہونۺ)جیسےۺ

 

سکن
ۺکےلیےۺر و لۺشرب کۺنہۺہو

 

میںۺ"جہانۺۺ۸نانچہۺا سیۺا ستثنائیۺا مکان

ۺا ستعمالۺکیےۺگئےۺہیں۔ۺبھٹوۺکیسۺ

 

کۺممکنۺہو"ۺکےۺا لفاظ

 

ۺتھاۺمیںۺب ۺبھیۺیہیۺہوا 

 

کہۺچونکہۺسا تونۺججۺصاحبان

ۺپرۺمشتملۺبنچۺنے

 

ۺججۺصاحبان

 

ۺتھے،ۺا سۺلیےۺا نھیۺسا ٹ ا ہمۺجسٹسۺبندب ا لۺنےۺد ستیاٹ 

 

ۺکی۔ۺب

 

ا نیۺکیۺسماعب

 

ۺب ۺنظرِ

س ماب ا ۺکہۺ
ف
ۺا و ر ۺ کۺممکنۺہو"ۺکیۺا ی کۺعجیبۺتعبیرۺکیۺکہۺیہۺمعاملہۺبھیۺچیفۺجسٹسۺکیۺمرضیۺپرۺمعلقۺکرد ب ا 

 

"جہانۺب

ا ۺہےۺ

 

ۺد یگرۺمسائلۺکوۺبھیۺمدِۺنظرۺر کھناۺپڑب چونکہۺچیفۺجسٹسۺ"ماسٹرۺآ فۺر و سٹر"ۺہے،ۺا سۺلیےۺا سےۺا نتظایۺا و ر 

ۺا سۺلیے ےۺتھےۺۺا و ر 

 

سکن
ا سۺمعاملےۺمیںۺحتمیۺفیصلہۺچیفۺجسٹسۺکاۺہیۺہوگا!ۺبھٹوۺکیسۺسےۺا نحرا فۺتوۺو ہۺکرۺنہیںۺ

ۺمیںۺ

 

ۺسپریمۺکور ٹ

 

ب
ق
ۺکہۺچونکہۺا سۺو  ۺد ب ا  س ا ر 

ق
ۺکرنےۺکیۺعجیبۺکوششۺا نھونۺنےۺیہۺکیۺکہۺ لیکنۺا سےۺکمزو ر 

کۺممکنۺہو"ۺمیںۺا سۺکےۺعلاو ہۺکوئیۺا مکا

 

ۺب ا قیۺتھے،ۺا سۺلیےۺ"جہانۺب

 

ۺہیۺججۺصاحبان

 

ۺب ا قیۺنہیںۺتھاۺکہۺو ہیۺسا ٹ

 

ن

ۺکریں!ۺ

 

ۺا سۺکیۺسماعب

 

ۺججۺصاحبان

 

ۺسا ٹ ِ

 

ۺکوۺبہۺا لفاظ

 

ا ۺکہۺا سۺبنچۺمیںۺا ن

 

د یگر،ۺا گرۺکوئیۺا و ر ۺججۺہوتےۺتوۺیہۺممکنۺہوب

ا ۔ۺیہۺمحضۺمفرو ضہۺ

 

ا ملۺکیاۺجاب

 

ۺتعمیرۺکیۺجاسکتیۺہے؟ۺہیۺہےۺا و ر ۺمحضۺمفرو ضےۺس

 

 یۺعمار ٹ

 

ز
ئ 
میرےۺپرۺکیسےۺا تنیۺ

 د ب کۺپیرا ۺ

 

ز

 

ئ
ۺتعمیرۺکرنےۺکیۺکوششۺکیۺہے،ۺا سۺفیصلےۺکاۺکمزو ر ۺر ینۺپیرا ۺ۲۶

 

ۺنےۺیہۺعمار ٹ ،ۺجہانۺجسٹسۺصاحب 

 ہے۔ۺ

ۺیہۺہےۺکہۺ

 

ا ملۺہونۺجنھونۺنےۺا صلۺمقدمےۺد لچسپۺب ا ٹ

 

ا نیۺمیںۺو ہیۺججۺس

 

ۺب یہۺپریکٹس،ۺکہۺنظرِ

ۺ

 

ز ۺہوگئےۺہونۺب ا ۺکسیۺا و ر ۺو جہۺسےۺا ن

 

ئ
ۺکیۺتھی،ۺا لاۺیہۺکہۺو ہۺر یٹا

 

ءۺکےۺر و لزۺ۱۹۸۱کیۺشمولیتۺممکنۺنہۺہو،ۺکیۺسماعب
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ۺ لًا

 

ت
م
ۺکےۺب ا نچۺر کنیۺشریعتۺ۱۹۹۹کےۺبعدۺبھیۺمسلسلۺجار یۺر ہیۺہے۔ۺ

 

ۺکےۺب ا ر ےۺمیںۺسپریمۺکور ٹ ءۺمیںۺر ب ا 

ۺ ۺب ا قیۺر ہۺگئےۺتھے(۔ۺپھرۺح ب  ۺا سۺمیںۺچار 

 

ب
ق
ۺکیۺ)ا گرچہۺفیصلہۺلکھتےۺو 

 

ۺبنچۺنےۺا پیلۺکیۺسماعب

 

 ت لن ب
ئ
ءۺمیںۺ۲22۲ا 

ۺہوئی،ۺتوۺ

 

ا نیۺکیۺسماعب

 

ۺخانۺکوۺپیۺسیۺا و ۺکےۺنظرِۺب

 

ما ن
ج
کۺجسٹسۺو جیہۺا لدینۺا حمدۺا و ر ۺجسٹسۺخلیلۺا لر

 

ۺب

 

ب
ق
ا سۺو 

ۺکاۺکنٹریکٹۺختمۺہوچکاۺتھا۔ۺنانچہۺبنچۺ ا ۺتقیۺعثمانیۺصاحب 

 

ز طرفۺکیاۺگیاۺتھا،ۺجبکہۺمولاب
ئ 
تحتۺخلفۺنہۺا ٹھانےۺکیۺبناۺپرۺ

 

 

 ۺکوۺس

 

ز
ز 
ج 

ۺد یگرۺ ۺکےۺسا تھۺچار 

 

 ش ۺا ےۺشیخۺر ہۺگئےۺتھے۔ۺا ن
ث

 

ت
م

ب ا نچۺر کنیۺبنچۺا ملۺکرکےۺکےۺصرفۺا ب کۺر کنۺجسٹسۺ

ا نیۺکرو ا ئیۺگئی۔ۺ

 

ۺب ۺا سۺبنچۺسےۺنظرِ ۺگیاۺا و ر  لافۺا سیۺطرجۺتشکیلۺد ب ا 

 

 ۺشریفۺکےۺخ

 

ا ماۺکیسۺمیںۺمیانۺنوا ر

 

ججۺۺ۲ب ا ب

ۺنےۺفیصلہۺسناب ا ۺا و ر ۺ

 

ا نیۺکاۺموقعۺآ ب ا ۺتوۺب ا نچۺر کنیۺبنچۺہیۺۺ۳صاحبان

 

ۺنظرِۺب نےۺجےۺآ ئیۺٹیۺکیۺتشکیلۺکاۺکہا۔ۺبعدۺمیںۺح ب 

ۺا و ر ۺا سۺمیں ش یتیۺۺ۲ا قلیتیۺۺتشکیلۺب ا ب ا 

 

کث
ۺا  ا ملۺتھےۺا و ر 

 

ۺیہۺہےۺکہۺب ا نچونۺ"و ہیۺۺ۳ججۺبھیۺس

 

ۺا ہمۺب ا ٹ  ب د 

 

س
م
ججۺبھی۔ۺ

"ۺتھےۺجنھونۺنےۺا صل

 

کۺہیۺحدوو د ۺججۺصاحبان

 

ۺصرفۺعداا د ۺپور یۺکرنےۺب

 

ۺکیۺتھی،ۺیعنیۺب ا ٹ

 

ۺکیسۺکیۺسماعب

 نہیںۺر ہیۺتھی۔ۺ

ۺکرنےۺکیۺکوشش؟ۺ

 

 ۺکوۺخاموس

 

لافیۺآ و ا ر

 

ت

 

ح
 ا 

ۺکہۺا گرۺا سۺسا ر یۺ ۺبحثۺسےۺمعلومۺہوا  ا ب د ۺجسٹسۺبندب ا لۺصاحب 

 

ا ،ۺتوۺس

 

ا نیۺکیسۺکاۺفیصلہۺسا منےۺنہۺہوب

 

ۺب بھٹوۺنظرِ

ش یتیۺفیصلہۺلکھنےۺو ا لےۺ

 

کث
ا نیۺصرفۺا 

 

ۺب کۺلکھۺد یتےۺکہۺنظرِ

 

ۺہیۺب ا ۺیہانۺب

 

ۺکرنےۺو ا لےۺججۺصاحبان

 

 ب
ئ
ما 
ج
ا سۺۺکیۺ

ۺلیاۺکہۺعداکریںۺگےۺلیکنۺ

 

ًۺیہۺمان ۺسےۺچونکہۺبھٹوۺکیسۺمیںۺا یساۺنہیںۺہوا ۺتھا،ۺا سۺلیےۺا نھونۺنےۺمجبور ا 

 

ا د ۺکےۺاظ ظ

ۺکی،ۺخوا ہۺبعدۺمیںۺو ہۺفیصلےۺپرۺتقسیمۺ

 

ۺنےۺا صلۺکیسۺکیۺسماعب

 

ۺپرۺمشتملۺہوۺجتنےۺججۺصاحبان

 

بنچۺا تنےۺہیۺججۺصاحبان

ۺکےۺفیصلےۺپرۺہوتیۺہےۺا و ر ۺہوگئےۺہون۔

 

ا نیۺسپریمۺکور ٹ

 

ۺد ےۺچکےۺہیںۺکہۺنِظرۺب س ا ر 
ق
ۺکیجیےۺکہۺو ہۺپہلےۺہیۺ ب ا د 

ۺکےۺفیصلے"ۺکیۺحیثیتۺمتفقہۺب  

 

 ۺ"سپریمۺکور ٹ

 

ت د
ف

 

ن

 

ئ
 لِۺ
ب
ش یتیۺفیصلےۺکوۺہیۺحاصلۺہےۺکیونکہۺصرفۺو ہیۺفیصلہۺقا

 

کث
ا ۺا 

ا ۺہے۔ۺ

 

ا نھونۺنےۺیہۺتسلیمۺکیاۺہےۺکہۺا سۺہلو ۺپرۺا و ر ۺجسٹسۺبندب ا لۺکےۺفیصلےۺکاۺیہۺحصہۺبھیۺبہتۺکمزو ر ۺہےۺہوب

 ا لگۺسےۺتفصیلیۺبحثۺہونیۺچاہیے۔ۺ

ۺچاہتےۺہیںۺجوۺ ا 

 

ۺب ا تونۺکیۺطرفۺتوجہۺد لاب

 

ۺکرکےۺآ گےۺا ن  

 

ۺنظرا ندا ر

 

ہمۺبھیۺا سۺہلو ۺکوۺسرد شب

ۺمیںۺد و ۺب ا تیںۺبہتۺا ہمۺہیں:ۺ

 

ۺکوۺبنیاد ۺبناۺکرۺکیۺہیں۔ۺا ن

 

 ا نھونۺنےۺا سۺکمزو ر ۺب ا ٹ

ۺکیۺموجود گیۺکاۺفیصلہۺچیفۺجسٹسۺ

 

ۺا سۺمیںۺمخصوصۺججۺصاحبان ا ب کۺیہۺکہۺا گرچہۺبنچۺکیۺتشکیلۺا و ر 

ۺنہۺچاہیں،ۺو ہۺججۺکیۺمرضیۺپرۺمنحصر ۺہے؛ۺیعنیۺچیفۺجسٹسۺچاہیںۺب ا  ۺہےۺلیکنۺا سۺمرضیۺسےۺا ب کۺا ستثناۺموجود 

 
ز 
ج 

ۺ

 

ش یتیۺفیصلہۺلکھا۔ۺا گرۺو ہۺنہۺہون،ۺتوۺپھرۺا ن

 

کث
ۺا  ۺتوۺا سۺبنچۺمیںۺضرو ر ۺہونۺگےۺجنھونۺنےۺمتفقہۺب ا   صاحب 

 

میںۺۺز

ش یتیۺفیصلےۺسےۺا تفاقۺکیا۔ۺ

 

کث
 کوئیۺضرو ر ۺہونۺجنھونۺنےۺا سۺمتفقہۺب ا ۺا 



62 ۺکاۺا ب کۺا ہمۺفیصلہ

 

ا نیۺکےمتعلقۺسپریمۺکور ٹ

 

                                                             نظرب

ۺد و سریۺیہ

 

ا ملۺبھیۺکرلیںۺتوۺا ن

 

ۺکوۺبنچۺمیںۺس

 

ۺلکھنےۺو ا لےۺججۺصاحبان

 

لافیۺنوٹ

 

ت

 

ح
ۺکہۺا گرۺچیفۺجسٹسۺا 

 ۺنہۺ

 

ۺپرۺا ثرا ندا ر

 

ش یتیۺججۺصاحبان

 

کث
ۺا   ش ہۺکریںۺا و ر 

ہ
 ب ا د ہۺتحملۺکاۺمظا

 

 ب ا د ہۺسےۺر

 

 مہۺد ا ر یۺیہۺہوگیۺکہۺو ہۺر

 

ۺکیۺد

 

ججۺصاحبان

ۺپٹیلۺکےۺفیصلےۺسےۺا ب کۺحصہۺنقلۺہون۔ۺ بھیۺکیاۺہے۔ۺجسٹسۺپٹیلۺا سۺضمنۺمیںۺا نھونۺنےۺجسٹسۺد و ر ا ٹ 

ۺمیںۺتھےۺجنھونۺنےۺبھٹوۺکیۺا پیلۺمنظور ۺکیۺتھی۔ۺ)جسٹسۺبندب ا لۺکےۺفیصلےۺمیںۺیہانۺا ب کۺ

 

ۺتینۺججۺصاحبان

 

ا ن

س ا ر ۺد ب ا ۺگیاۺہےۺکہۺو ہۺا سۺتینۺر کنیۺا قلیتۺمیںۺتھےۺجسۺنےۺبھٹوۺکیۺ
ق
ۺکیۺغلطیۺبھیۺہےۺکیونکہۺیہانۺ

 

 ب
ئ
د لچسپۺکتا

 ا پیلۺمسترد ۺکیۺتھی!(ۺ

س ب د یۺجسٹسۺکیاۺا سۺطرجۺ
ف
ۺا و ر ۺجسٹسۺیٰحیۺآ  س 

ق
ا ہ،ۺجسٹسۺمقبولۺب ا 

 

بندب ا لۺنےۺجسٹسۺمنصور ۺعلیۺس

س یقونۺکیۺ
ف
ۺا سۺپرۺمقدمےۺکےۺ ۺتھیۺا و ر 

 

ۺکرنےۺکیۺکوششۺکیۺہے؟ۺو ا ضحۺر ہےۺکہۺیہۺا ب کۺضمنیۺب ا ٹ

 

کوۺخاموس

ۺد لائلۺکاۺحوا لہۺجسٹسۺبندب ا لۺنے ۺکمۺا ی کۺکسیۺگفتگوۺب ا   

 

ۺسےۺکوئیۺخاصۺگفتگوۺبھیۺنہیںۺکیۺگئیۺتھیۺ)کمۺا ر ب 

 

ئ
ۺجا

کیۺہےۺلیکنۺۺobiter dictumب ا ۺۺpassing remarkنہیںۺد ب ا (ۺ۔ۺا سۺلیےۺا سۺنکتےۺکیۺحیثیتۺمحضۺا ب کۺ

ۺد یکھنےۺکیۺہےۺکہۺا سۺ

 

ۺمختصۺکیے!ۺکےلیےۺجسٹسۺبندب ا لۺنےۺۺobiter dictumیہۺب ا ٹ

 

 تینۺصفحاٹ

 جسٹسۺمنظور ۺا ےۺملکۺکاۺفیصلہۺ

 ش ۺا سۺا فسوسناکۺفیصلےۺمیںۺا ب کۺر و شنۺہلو ۺیہۺسا منےۺآ ب ا ۺہےۺ
ہ
کہۺجسٹسۺبندب ا لۺا سۺچھۺر کنیۺبنچۺکوۺ،ۺجسۺکیۺو ہۺبظا

لافۺسےۺنہۺر و کۺسکے۔ۺنانچہۺبنچۺکےۺا ب کۺر کنۺجسٹسۺمنظور ۺ

 

ت

 

ح
ز ا ہیۺکرر ہےۺتھے،ۺا 

ئ 
ۺکےۺا ےۺسر

 

ملکۺنےۺا ن

ا نیۺکےۺبنچۺمیںا تفاقۺکیاۺکہۺہیۺفیصلےۺکےۺصرفۺا سۺا ب کۺنکتےۺسےۺ

 

ۺب ۺا تنیۺہیۺہوگیۺجتنیۺا صلۺۺنظرِ ۺکیۺعداا د   

 

ز
ز 
ج 

ۺپرۺ

 

ش یتی۔ۺد یگرۺنکاٹ

 

کث
ۺا  ۺخوا ہۺفیصلہۺمتفقہۺہوۺب ا  ۺمیںۺتھی،

 

ا نھونۺنےۺا پناۺمتفقۺنہیںۺہوسکے۔ۺو ہۺکیسۺکیۺسماعب

ۺ ۺقبلۺ۲2۲۱ا پریلۺۺ۲۸تفصیلیۺفیصلہۺ

 

ۺد ن ۺر ہےۺکہۺا سۺسےۺد و  ا نیۺکاۺ۲2۲۱ا پریلۺۺ۲۶ءۺکوۺجار یۺکیا۔ۺب ا د 

 

ۺب ءۺکوۺنظرِ

لۺنےۺا پنےۺسا بقہۺفیصلےۺسےۺۺفیصلہۺبھیۺسناب ا ۺگیا
ت 

 

ح

ا و ر ۺا سۺمیںۺجسٹسۺمنظور ۺا ےۺملکۺا و ر ۺجسٹسۺمظہرۺعالمۺمیانۺ

س ب د ی
ف
ا ہۺا و ر ۺجسٹسۺیحیۺٰآ 

 

س ،ۺجسٹسۺسیدۺمنصور ۺعلیۺس
ق
کےۺسا تھۺا تفاقۺکیا۔ۺنیزۺا سۺۺر جوعۺکرکےۺجسٹسۺمقبولۺب ا 

ا نیۺبنچۺمیںۺعداا د 

 

ۺکیۺجگہۺنِظرۺب

 

ۺا ن ۺہوگئےۺتھےۺا و ر  ز 

 

ئ
ۺر یٹا ۺمیںۺجسٹسۺفیصلۺعرٹ 

 

پور یۺکرنےۺکےلیےۺۺد و ر ا ن

ا ملۺکیاۺگیا۔ۺا نھونۺنےۺبھیۺ

 

ۺکوۺس

 

 ۺکےۺسا تھۺا تفاقۺکیا۔ۺیونۺسا بقہۺفیصلےۺکیۺجسٹسۺا مینۺا لدینۺخان

 

ز
ز 
ج 

ۺب ا نچۺ

 

ا ن

ۺمیںۺصرفۺ

 

 ب
ئ
ما 
ج

ۺگزا ر و نۺکےۺحقۺۺ۶کےۺمقابلےۺمیںۺۺ۴ججۺر ہۺگئےۺا و ر ۺۺ۴

 

ۺسےۺفیصلہۺمسزۺد ر خوا شب

 

 ب
ئ
ش 

 

کث
کیۺا 

ۺا سۺکےۺۺ۲ا سۺفیصلےۺکےۺمیںۺہوگیا۔ۺ ۺا و ر  ا نیۺبنچۺکےۺمتعلقۺا پناۺتفصیلیۺفیصلہۺسناب ا 

 

ۺب ۺبعدۺجسٹسۺملکۺنےۺنظرِ

 

ۺ۲د ن

ۺبعدۺ

 

ز ۺہوگئےو ہۺا پریلۺکوۺۺ۳2د ن

 

ئ
ۺپرۺمشتملۺۺ۱2۔ۺر یٹا

 

ۺا ےۺملکۺکاۺصفحاٹ یہۺفیصلہۺبہتۺا ہمۺہےۺا و ر ۺجسٹسۺمنظور 
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ا نیۺکےۺفیصلےۺسےۺقبلۺا گرۺیہۺ

 

ۺب ا ب د ۺپہلےۺہیۺسےنظرِ

 

ا ۺتوۺس

 

ا نیۺکےۺفیصلےۺمیںۺۺجار یۺکیاۺجاب

 

ۺب ا ۺکہۺنظرِ

 

و ہۺو ا ضحۺہوچکاۺہوب

ۺسمجھا۔ سۺب ا قیۺر کھناۺمناشب 

 

ت ی
س
ش

ا ب د ۺا نھونۺنےۺ

 

 کہانۺکھڑےۺہونۺگےۺلیکنۺس

 ہۺلینےۺکےۺبعدۺا ب کۺتوۺیہۺنتیجہۺنکالاۺکہۺا سۺبنچۺمیںۺجسٹسۺملکۺ

 

ز

 

ئ
ا نیۺکےۺمتعلقۺقوا عدۺکاۺجا

 

نےۺنِظرۺب

ا ۺہیۺضرو ر یۺنہیںۺبلکہۺیہ

 

 ۺکیۺعداا د ۺکاۺپور ا ۺکرب

 

ز
ز 
ج 

ۺکریںۺجنھونۺۺصرفۺ

 

 ۺا سۺکیۺسماعب

 

ز
ز 
ج 

ۺبھیۺضرو ر یۺہےۺکہۺو ہیۺ

ا ۺممکنۺنہۺر ہے۔ۺا نھونۺنےۺجسٹسۺبندب ا لۺکیۺا سۺ

 

ۺمیںۺشرب کۺہوب

 

ۺکاۺسماعب

 

نےۺا صلۺفیصلہۺسناب ا ۺتھا،ۺا لاۺیہۺکہۺا ن

ۺمیںۺکوئیۺا و ر ۺ

 

ھۺگئےۺتھےۺکہۺسپریمۺکور ٹ

 

ب ی ٹ
ا نیۺکیسۺمیںۺو ہیۺججۺا سۺلیےۺ

 

د لیلۺکوۺبھیۺمسترد ۺکرد ب ا ۺکہۺبھٹوۺنظرِۺب

ۺکیۺغلطیۺۺجج

 

ز ۺپیشۺکیےۺجنۺسےۺا سۺب ا ٹ

 

ئ
ا نیۺکےۺمتعلقۺکئیۺنظا

 

ۺب لافۺا نھونۺنےۺنظرِ

 

تھےۺہیۺنہیں۔ۺا سۺکےۺخ

 ۺکوۺ و ا ضحۺہوتیۺہے۔ۺ

 

ز
ز 
ج 

لافیۺر ا ےۺر کھنےۺو ا لےۺ

 

ت

 

ح
ۺکےۺا سۺفیصلےۺکاۺو ہۺحصہۺہےۺجسۺمیںۺو ہۺا 

 

 ب ا د ہۺا ہمۺا ن

 

ا سۺسےۺر

ۺکوۺحدوو د ۺکرنے

 

ۺکےۺا ختیار ا ٹ

 

ۺا ن  ا د یۺا و ر 

 

 ۺکیۺآ ر

 

ز
ز 
ج 

ۺا نھیںۺمتاثرۺکرنےۺکےۺمترا د فۺۺتحملۺسےۺکامۺلینےۺکوۺ ا و ر 

ۺسےۺجسٹسۺ ۺخاموشیۺکےۺلیےۺا ستدلالۺکرتےۺہوئےۺبھٹوۺکیسۺ ۺد یتےۺہیں۔ۺجسٹسۺبندب ا لۺنےۺتحملۺا و ر  س ا ر 
ق

ۺپٹیلۺکیۺر ا ےۺ ۺمیںۺجسٹسۺمنظور ۺملکۺا سیۺفیصلےۺسےۺجسٹسۺد و ر ا ٹ  ۺپٹیلۺکاۺا قتباسۺپیشۺکیاۺتھا۔ۺجوا ٹ  د و ر ا ٹ 

ۺپٹیلۺا صل ا نیۺمیںۺنقلۺکرکےۺد کھاتےۺہیںۺکہۺجسٹسۺد و ر ا ٹ 

 

ۺب ۺپھرۺنظرِ لافیۺر ا ےۺر کھتےۺتھےۺا و ر 

 

ت

 

ح
ۺفیصلےۺمیںۺا 

 بھیۺا نھونۺنےۺکیسۺپرۺب ا قاعدہۺا پنیۺر ا ےۺد یۺہے۔ۺ

 د ب کۺجسٹسۺمنظور ۺملکۺکےۺا سۺفیصلےۺکاۺآ خریۺپیرا گرا فۺبہتۺا ہمۺہے۔ۺجسٹسۺبندب ا لۺ

 

ز

 

ئ
میرےۺ

ۺکاۺا عاد ہۺکیاۺتھاۺکہۺبنچۺکیۺتشکیلۺچیفۺجسٹسۺکاۺ

 

ا ختیار ۺہےۺکیونکہۺو ہۺ"ماسٹرۺآ فۺنےۺا پنےۺفیصلےۺمیںۺمسلسلۺا سۺب ا ٹ

ر و سٹر"ۺکیۺحیثیتۺر کھتےۺہیں۔ۺجسٹسۺمنظور ۺملکۺنےۺا سۺپرۺتنقیدۺکرتےۺہوئےۺلکھاۺہےۺکہۺ"ماسٹرۺآ فۺر و سٹر"ۺ

ۺد ب ا ۺکہۺ س ا ر 
ق
ز عکسۺا نھونۺنےۺ

ئ 
ۺکچھۺچیفۺجسٹسۺکیۺمرضیۺپرۺمنحصرۺہے۔ۺا سۺکےۺ کاۺیہۺمطلبۺنہیںۺہےۺکہۺشب 

 ستعمالۺکیاۺجاسکتاۺہے۔ۺا سۺمرضیۺکوۺا صولۺا و ر ۺقوا عدۺکےۺمطابقۺہیۺا 

 
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