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Preface

The International Islamic University Islamabad provides academic services to
men and women through separate campuses for each segment. The Faculty of
Shariah & Law was established in Quaid-e-Azam University Islamabad in 1979
but subsequently incorporated into Islamic University Islamabad in 1980.
Currently, almost two thousand students are enrolled in different programs of
the Faculty of Shariah & Law and IIUI has the largest full time law faculty in
Pakistan. The Faculty of Shariah & Law enjoys a respectable position among the
reputed Law School/Law Faculties of reputed universities of South Asia. The
Faculty offers programmes of study leading to the degrees of Doctors of
Philosophy in Shariah, Doctors of Philosophy in Law, LL.M in Corporate Law,
LL.M in International Law, LL.M in International Trade Law, LL.M in Human
Rights Law, MS Human Rights, LL.M in Shariah (Islamic Law & Jurisprudence),
MS Shariah, MS / LL.M Islamic Commercial Law, MS / LL.M Muslim Family
Law, LL.B Shariah & Law and LL.B Three Years.

The Faculty of Shariah and Law is a unique centre of learning in South Asia
which provides good quality education of Law, Shariah, Jurisprudence and Figh
under the supervision of highly qualified teachers. This is the only Law Faculty
which has twenty four academicians holding PhDs in various fields of Shariah &
Law; most of them obtained their degrees of doctorates from the leading
universities of the world. The faculty has prominent place in the academic world
as distinguished scholars from foreign universities such as Al-Azhar and Cairo
come to teach here. The Faculty provides good academic environment in which
students can pursue their studies of Law and Shariah under the supervision of
well qualified, dynamic and research oriented scholars who come from various
parts of the world and constitute a strong faculty.

Besides, being the only institution in the country which offers a largest range of
under and post grade programs in legal studies, the faculty puts ample emphasis
on the Legal Research. It launched Islamabad Law Review (earlier in 2000) with
a focus on the comparative research on Shariah and Common Law. The Law
Review is a high quality open access peer reviewed Quarterly Research Journal of
the Faculty of Shariah & Law, International Islamic University Islamabad. A
worldly renowned author and publicist on Islamic Law, Prof. Imran Ahsan Khan
Nyazee was pioneering editor of the journal. For few years ILR was unable to
catch it regular frequency and had gathered a lot of backlog.

The Faculty is grateful to Arizona State University for undertaking to uplift
Islamabad Law Review. The Department of Law has recently executed a project -
Legal Education Support Program in Pakistan- in collaboration with Sandra
O’Connor College of Law at Arizona State University, USA. Besides,
establishment of Law Clinic and introduction of Legal Writing and research
Course, the issue in hand of ILR is published under the project grant.

Assistant Editor, ILR
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Role of Law Clinic in Improving Legal Education
and Access to Justice

Muhammad Ramzan Kasuri®

Abstract

A considerable number of law colleges and law faculties in the
universities had been established in recent past. National Curriculum
Revision Committee (NCRC) of Higher Education Commission with
the recommendations revised the duration of LLB from three years to
five years which has been accepted by Universities and Pakistan Bar
Council on the decision of August Supreme Court of Pakistan. This is
a positive sign, but still required number of initiative for the
enhancement and improvement in overall legal skills is required to be
inculcated in the sphere of judicial system of Pakistan. Legal clinic is
one of the modern techniques for improvement of standard of legal
education by law graduates through learning practical skills as
required by the overall justice system of Pakistan. Legal clinics
originated as a method of practical teaching of law school students,
but today they encompass also free legal aid to the deserving segment
of the society with academic links. In the academic context, these law
school clinics provide hands-on experience to law school students and
services to various (typically indigent) clients. Academic Clinics are
usually directed by clinical professors. Many legal clinics offer pro
bono work in one or more particular areas, providing free legal
services to the clients. In short Clinical Legal Education is an art and
it has different meanings for different people. Legal Clinic for the
purpose of our law school includes variety of activities where student
can participate to have a glimpse of practice of law. Clinical
experience puts color in the outlines of the legal comic
book....Questions which were dull and meaningless become
important and exciting and answers which seemed black and white
become grey, red and green. Dull legal rules become memorable
elements of unforgettable events. This Article discussed the concept of
Legal Clinic, its role for improvement of standard of legal education
and its need for Legal Education system of Pakistan. How Legal
Clinic makes students much more proactive participants in the

* MR. Kasuri is a Ph.D. Candidate at the Department of Law,
International Islamic University, Islamabad.
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learning process. How students can be sent out to Legal Clinics for
working with practicing lawyers for short periods to encounter real
problems, clients, and courts. It also analyzed Clinical Legal
Education being provided in different countries of the world.

Keywords: Legal education, law school, law clinic, faculties,
professionals.

1. Introduction

Today’s law students are tomorrow’s jurists, lawyers and
judges. Their knowledge, skills and professionalism are directly
dependant on legal education system and its curriculum, they
gain at law schools and faculties, which directly influence and
affect the justice sector. The good quality of legal education will
generate excellent lawyers, jurists and judges. ! “The law and
lawyers are what the law schools make them”.2

Legal education cannot be improved unless the professional
skills, vision and character building are inculcated and developed
in the students by sending them to legal clinics where they have
direct contact with practical professionals and direct involvement
in practical cases.? Presently, the situation is highly negative and
worst. After completing five years at law school, the law student
cannot able to draft a simple plaint. He does not know that how
and where the specific laws have to be applied. The main reason
behind it is the lack of professional and technical experienced
faculty who himself is working on the philosophy of adhocism
and unable to impart and disseminate practical knowledge to the
law students. Especially, where procedural laws are involved the
Law Schools and Faculties need to hire renowned eminent,
professional practicing lawyers along with the permanent
qualified and experienced faculty for the subjects which involve

1 Stephen Wizner, “The Law School Clinic: Legal Education in the
Interest of Justice”, Fordham Law Review, Vol. 70 Issue 5, (2002), 1930.

2 Jerald Auerbach, Unequal Justice: Lawyers and Social Justice in
Modern America 149 (1976).

3 Legal Education in Changing World, Report of the Committee on
Legal Education in the Developing Countries, International Legal Center,
New York, (1975).
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procedural laws, whom can share knowledge, experience and able
to transfer these ingredients to law students so that the students
can better understand and comprehend the practical application
and implication of laws. “Legal education should be adequately
supplemented by practical and clinical courses” .4

The spectrum of law education has become very wide due to
explosion of knowledge through Information Technology and
Internet today, all over the world. Now it is established that
Lawyers are Social Engineers i.e. the Engineers of the society. A
lawyer as a social engineer is the real problem solver of the
society. It is imperative for problem solver of society that he
knows the actual challenges to the society. For this purpose a very
broad canvas is required, which cannot be attained with the only
study of law. Although the NCRC (National Curriculum Review
Committee) has recently introduced some subjects of other
disciplines for example Economics, Political Science, Sociology,
History, Ethics and Pakistan Studies etc but these are not
sufficient. The lack of diversity of knowledge of various
disciplines is a very big flaw in our Law Programs. A vast range of
interdisciplinary courses needs to be introduced, for instance Law
and Politics, Law and Economics, Law and Social Sciences, Law
and Environmental Sciences, Law and Culture and such other
interdisciplinary courses. A set pattern of syllabus is somehow
outdated and unable to compete the International Lawyers
coming from extremely vibrant and versatile intellectual
communities. The comparative law studies should also be
introduced in law faculties. Having focused on local laws, the law
students should also be familiar with the trends and
developments in other legal systems. A comparative approach
will broaden the perspective and intellect of our law students.

Clinical Legal Courses need to be introduced in law schools.
This concept is very widely working in the well-established law
schools especially in United States. R. Grimes, a well

4 Conference of Vice-Chancellors of National Law Universities on
Legal Education Reforms, on 1-2 September, 2018 at Plenary Hall, Indian
Law Institute, New Delhi, available on:
https:/ /www.sci.gov.in/pdf/PublicationOther/ proceeding book051018
.pdf


https://www.sci.gov.in/pdf/PublicationOther/proceeding_book051018.pdf
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acknowledged author in the field of law, defines law clinic as “a
learning environment where students identify, research and apply
knowledge in a setting which replicates, at least in part, the world
where it practiced... it almost inevitably means that the student
takes on some aspect of a case and conducts this as it would.. be
conducted in the real world”.5> Emil Winkler in his report Clinical
Legal Education defines it as “a law clinic is a combination of
practical legal education and legal aid”.¢ The Law Schools in US
have adopted it as a subject in their schools. Michigan Law School
even allows its students who have completed their first year at
law school to take real cases from real clients under the
supervision of senior members of faculty. What does it mean? It
means that during their three years or five years at law school, the
students become full lawyers with professional skills fully
equipped and prepared to enter into the profession.

There is large deficit of clinical legal education and legal aid
programs in Pakistan. The need and scope of legal aid as well as
clinical legal education is far wider than reasonable conception.
Now some colleges and universities had started the program of
clinical legal education such like in our university i.e. iiui and
Pakistan collage of Law who established full time legal aid clinic
with the name of Pakistan Law Clinic. Clinical legal education has
a great impact on legal aid to low-income and poor people as well
as training the law students and bridging the gap between legal
profession and legal academics.”

2. What is clinical legal education?

The legal clinic is basically a teaching law office where
students can engage in faculty-supervised law practice in a setting
where they are called upon to achieve excellence in practice and to

5 See: Grimes R., “The Theory and Practice of Clinical Legal
Education” in J. Webb and C. Maugham (eds.) Teaching Lawyers” Skills
(1996) at p 138.

6 Ibid.,

"leappakistan.com/need-clinical-legal-education-establishment-
pakistan-law-clinic/ .
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reflect upon the nature of that practice and its relationship to law
as taught in the classroom and studied in the library. “It is a
method of teaching law students to represent clients effectively in
the legal system, and at the same time to develop a critical view of
that system”.8 In the legal clinic, law students learn legal theory,
doctrine, rules, procedure, planning and execution of legal
representation of clients. Meanwhile they also learn social,
economic and ethical consideration and political implications of
legal advocacy.

Clinical Legal Education is an art it has different meanings for
different people. It can be defined as:

a learning environment where students identify, research and apply
knowledge in a setting which replicates, at least in part, the world
where it is practiced, It almost inevitably means that the student
takes on some aspect of a case and conducts this as it would, be
conducted in the real world®.

Legal clinics originated as a method of practical teaching of
law school students, but today they encompass also free legal aid
with academic links. In the academic context, these law school
clinics provide hands-on experience to law school students and
services to various (typically indigent) clients. Academic Clinics
are usually directed by clinical professors. Many legal clinics offer
pro bono work in one or more particular areas, providing free
legal services to clients.’® “The legal clinic provides an
instructional program, physically located within the law school
building, and intellectually situated within the law school
curriculum. It is an integral part of the law student’s legal
education” .1

Clinical education refers to programs or short courses which
provide professionals-in-training with practical and skills-

8 Wizner, 1930.

 Grimes, p. 138.

10 Frank S. Bloch and Igbal S. Ishar, “Legal Aid, Public Service and
Clinical Legal Education: Future Directions from India and United
States”, Michigan Journal of International Law, Vol. 12, Issue.1. (1990)

11 Stephen Wizner & Dennis Curtis, “Here’s What We Do: Some
Notes about Clinical Legal Education, 29 Clev. St. L. Rev. (1980), 673.
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oriented instruction under the supervision of a skilled
practitioner. The concept is to have a law clinic in the law school
or college which will operate as a teaching law office. The law
clinic will be led by a faculty member who would at the same time
be a practicing attorney. In this clinic, the existing law students
will be engaged in positions like those of associates and interns in
any actual law office. Here they would get an opportunity to work
with real clients and face real problems of professional life. This
setting is then used as a tool to learn the methods used in the
practice of law and their relationship to the academic side of the
law. This exercise in the law clinic gives students ample
opportunity to see themselves in the practice of law and reflect
upon their skills to enhance them further.12

3. Historical background of clinical legal education

Clinical Legal Education emerged from United States and then
followed by Canada, Australia, U.K and India. The major forces in
the development of clinical legal education were increasing need
for reform in the legal education and need for legal aid.

A case method of teaching law in American Legal Education
was revolutionized by professor Christopher Columbus Langdell
of Harvard Law School, a century ago and prior to this, in
America, legal education was to study and memorize the legal
treatises and was sole form of classroom lectures and instructions.
The professor Langdell introduced science of law in which
decisions of appellate courts were taught, upon the basis of
previous decisions of appellate courts, the law student would
learn to predict that what courts would do in the future when
confronted with similar legal disputes.!? In addition to the study
of decisions and opinions of higher courts, the use of lectures for

12 leappakistan.com/need-clinical-legal-education-establishment-
pakistan-law-clinic/ (last accessed on 16-03-19)

13 Harry T. Edwards, “The Growing Disjunction between Legal
Education and the Legal Profession,” 91 Mich. L. Rev. 34 (1992), 52-64.
(arguing that while a legal education should focus on intellectual
pursuits, it should also teach the practical aspects involved in a legal
career).



ISLAM. L. REV. [VOL. 3:1 & 2, SPRIMG/SUMMER, 2019 7

classroom instruction was virtually abandoned in favour of the so-
called “Socratic Method” which involved the interrogation of
students by the professor in order to elicit from them the operative
facts, legal issues and holding of the cases they had read. The case
and Socratic methods of teaching remain the prevailing mode of
instruction in American Law schools today.14

In the beginning of 1930, a new approach developed with the
title of “legal realism” with the help of a group of academics from
Yale Law School and some other law schools. By this idea, focus
was shifted to the role of lawyers and judges in the making the
law from studying the past judicial decisions with the purpose to
predict the future decisions. The regal realist tried to replace
Langdell’s science of law with a functional approach to study the

law.15

After the idea of “Legal realism”, the idea of “clinical lawyer
schools” came. From 1933 to 1947, Frank wrote two law review
articles where he advocated the transformation of law schools into
clinical lawyer schools and he emphasized on law students to
learn interaction of legal theory and legal practice.16

The concept of clinical legal education came in the beginning
of 1930 but received financial support in 1960 and found effective
advocate in shape of William Pincus who was an advocate and
was believed that law schools had to play a role in addressing the
lack of access to justice of poor people. 17 Within a few years,
Pincus succeeded in introducing Clinical Legal Education in
majority of American Schools. He established a Council on Legal
Education for professional responsibilities and started to grant
funds to the law schools for the purposes to establish legal clinic.

14 Wizner, 1931.

15 Tbid

16 Jerome Frank, “A Plea for Lawyer-schools,” Yale Law Journal, Vol.
56, (1947), 1303. And “Why Not a Clinical Lawyer-School?, Pa. Law
Review, (1933), 907.

7 Laura G. Holland, “Invading the Ivory Tower: The History of
Clinical Education at Yale Law School, 49 Journal of Legal Education, Vol.
49 (1999), 516-17.
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In spite of there being old examples, clinical education as
recognized today in the USA really began in the 1960s. It spread
rapidly. By 1973 of the 147 US Law Schools 125 reported having
some form of clinical education. Many of these benefited from
Ford Foundation monies on condition that they supplied free
poverty law advice. These monies came to an end in 1979, and this
led to a re-evaluation and re-orientation of the American program.

Now a day’s legal clinics are working in many jurisdictions of
the world and also playing good role to access to justice especially
for poor peoples. These legal clinics are also a source for free legal
aids. “It is not an exaggeration to conclude that clinical legal
education represents the most significant reform in American
Legal Education since Christopher Langdell’s invention of the
case method at Harvard a century ago.18

4. Common clinical methods and activities

Legal Clinic for the purpose of our law school includes variety
of activities where student can participate to have a glimpse of
practice of law. These activities can be lined as follow.

4.1. Simulation—. It is to create clinical environment without
facing real client. Students can learn from a variety of simulations
of what happens in legal practice. For example, moot courts are
commonplace. They have traditionally formed part of law school
activity and introduce students to the intricacies of advocacy, at
least before appellate courts. More ambitiously, use can be made
of mock trials, sometimes involving professional actors in order to
convey the difficulties of, for example, introducing evidence and
establishing facts in what may be the rapidly changing
environment of a first instance tribunal. There can be other
simulations like!?

18 Wizner, 1934.

19 Emil Winkler, “Clinical Legal Education: A report on the concept
of law clinics” available at:
https:/ /law.handels.gu.se/ digital Assets/1500/1500268_law-clinic-
rapport.pdf (last accessed on 16-02-19).


http://en.wikipedia.org/wiki/Ford_Foundation
https://law.handels.gu.se/digitalAssets/1500/1500268_law-clinic-rapport.pdf
https://law.handels.gu.se/digitalAssets/1500/1500268_law-clinic-rapport.pdf
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4.2. Negotiation exercise—. Whereby opposing groups of students
learning the art of negotiation, rather than trial court litigation, by
being given realistic case files and asked to resolve them in as
economic and fair manner as possible.

4.3. Client interviewing exercises—. A national competition
sponsored by the Law Society was entered by 26 UK Law Schools
in 1999, and the international competition was held at the John
Marshall Law School in Chicago. Such kind of competition may be
held at school between different law schools and at national level
and International Level that will be held from the plot form of our
law school.

4.4. Transaction exercises—. between groups of students such as
buying or selling property or with individual students e.g.
drafting a will.

4.5. Externships—. Students can be sent out to work with
practicing lawyers for short periods to encounter real problems,
clients, and courts. They are then expected to bring back their
experience to the law school and reflect upon it, using it to inform
the remainder of their time spent in the academic establishment2.
On the one hand, although placements require the academic
institutions to have good relations with law firms and
practitioners, they are relatively easy to set up.

Although these placements and simulations have been
included by some commentators as examples of clinical legal
education, here I wish to confine my discussion to a narrower
activity. By clinical legal education I refer only to student
involvement with real clients in an environment supervised and
controlled directly by the law school. The practical experience
form part of, and is integrated within, the education provided by
the law school.

20 Richard Lewis, Professor of Law, “Clinical Legal Education
Revisited”, Research Paper presented at Cardiff University, Wales,
United Kingdom.
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5. The benefits of clinical education
5.1. Learning by experience or by doing

The main advantage of clinical education is that, compared to
traditional teaching methods, it involves a different approach to
the learning of law: it encompasses experiential learning, or
“learning by doing.” Clinical legal education can bridge a gap
between theory and practice because its learning through
experience or by doing.?! Instead of learning by means of
traditional lectures - where students are often expected to be
sponges reactively soaking up information - students are much
more proactive participants in the learning process. It is their
initiative which determines the scope of the client’s problem; and
they plan and work for its solution. Such students are much more
likely to learn if they recognize that their success is determined by
their own efforts rather than external factors e.g. how good the
lecturer is, or what questions have previously been asked on the
exam paper.

Legal clinics are serving low income client and also providing
valuable opportunities for students to learn how the legal system
is functioning or fails to function. In the words of Pincus “students
have been well insulated from the more miserable facts of the
administration or maladministration of justice by being confined
to the classroom and casebooks”22 through clinical legal
education, law students are taken out from the class room to the
real world of law where they learn how legal theory actually work
or not work and then they come back to the classroom with
deeper understanding of law.

Clinical education clearly gives opportunities for the
knowledge to be applied, but it also goes beyond this and calls for
reflection and self examination. It gives students the opportunity
to explain why they are taking certain actions and they are able to

2l Mrs. Archana K. “Practicability of Clinical Legal Education in
India: An Overview”, Journal of Education and Practice. 4: 26 (2013), 157.

22 William Pincus, “Concepts of justice and of Legal Education today,
in Clinical Education for Law Students, Council Legal Education for
Professional Responsibilities News, Sept. 1969-72 at 31-31.
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discuss and reconsider their actions. Legal practitioners
themselves rarely have the time or opportunity to do this.
Students, by contrast, can examine the legal and social issues in
some depth, and they can form the basis for looking at the
lawyer’s role and at legal ethics within a practical context. The
result is that what is learned is far more likely to remain with the
student than the knowledge crammed for an extremely artificial
examination paper.

We now have a great deal of knowledge about how students
learn. There is a considerable literature on educational theory. It is
important for law schools to understand and make effective use of
this information when considering how they achieve the
educational goals that either are set for them or they set for
themselves. All too often in the past law schools have operated as
if they alone knew best how to teach and how students learn. That
position can no longer be maintained. Reformers of legal
education, whether in Japan or elsewhere, must look to the wider
developments which have taken place in education generally if
they are to set up an effective and modern system for instructing
students.

5.2. Acquisition of skills

‘Experiential learning’ means moving away from an
information-based syllabus caricatured by rote or memory-based
learning accompanied by condensed summary examinations.
Instead clinical education embraces a skills-based approach. This
means paying as much attention to the processes associated with
legal practice - e.g. the structure a letter, the interview with the
client, face to face negotiation - as to the legal content of the rules
forming the background to the work done.

Many of these skills have already been mentioned. Their
importance is specifically examined in the most recent UK
government report on legal education?. The skills include:-

2 Lord Chancellor’'s Advisory Committee On Legal Education And
Conduct, (ACLEC), First Report On Education and Training (1996) section
2, p. 8. For a robust defence of skills teaching against attacks that it is
narrow, anti-intellectual, amoral and unnecessary see Twining, “Legal
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. Research skill - especially where the relevant area of
law is completely new.

o Communication skills - e.g. advocacy before
differing tribunals or bodies.

. Interviewing - e.g. clients and witnesses. The law
student’s traditional indoctrination into a cross
examiner’s style is revealed in clinical practice as
inadequate and often leading to obscuring the facts
rather than discovering them. Instead students
must learn to relate to clients and e.g. develop
active listening skills in order to obtain the full
facts.

. Counselling - e.g. helping sometimes bewildered
clients to understand and deal with events.

. Negotiating - the art of ‘settlement for something
instead of litigating for all” reflects much more the
realities of legal practice and the use made of the
law than does study of formal accounts of those
untypical disputes which are adjudicated by a
court.

Skills training through the representation of clients are the
main methodology of clinical legal education along with
educational goals. “Clinics are important because they prepare
students to practice law by teaching them valuable skills such
as fact-finding, investigation, interviewing, and legal research
and writing. Students also develop a sense of social justice and
empathy through their work with disenfranchised groups.”2*

5.3. Student motivation and development

Students who work in a legal clinic are enthusiastic about their
experience. They are self-motivated and often highly committed
to the work. They are more responsible for what they do and how
they do it. In theory, the teacher’s role becomes more facilitative -
helping students discover solutions for themselves. My own

Skills And Legal Education” (1988) 22 Law Teacher 4. For a view that
such teaching is not part of the law school mission see Browsword,
“Where Are All The Law Schools Going?” (1996) 30 Law Teacher 17.

24 Archana, p.158.
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disenchantment with law school when a student is a feeling still
shared by all too many students. To an extent involvement in
clinical work can help reduce such feelings, and can invigorate
future study. It can cause students to think again about what law
school offers and what direction their future career could take.

Clinical experience puts color in the empty outlines of the
legal comic book.... Questions which were dull and meaningless
become important and exciting. Answers, which seemed black
and white, become grey, red and green. Dull legal rules become
memorable elements of unforgettable events.?

In the legal clinics, the students becomes aware their
important role in legal representation for resolving clients
problems therefore they become more conscious about their
responsibilities. Through going to legal clinics, the sense of social
responsibility awakens in law students. In short what the students
learn in legal clinics that they would not learn from ther regular
classes in the law schools.

5.4. Professional ethics and responsibility

The study of ethics and the professional responsibility and
conduct of lawyers has been markedly absent from law schools in
contrast to medical schools. However, there has been a growth of
interest in this area in recent years, and it is a subject which
arguably is better dealt with in a clinical context where the often
abstract notions can be given a practical context. Whether
educators can actually affect the development of student’s moral
consciousness is much open to debate. But at least the crucible of
the clinic allows moral issues to be debated more openly than
within the confines of the traditional curriculum.

Free legal aid.

In the United States, Justice Clark said “the tendency of the
profession to develop as a craft rather than as an instrument of
justice”. Chief Justice Burger expressed similar concerns a few

% A. Conard, “Letter From The Law Clinic” (1973) 18(1) University
of Michigan Law Quadrangle Notes 18.
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years before Watergate in his 1971 "State of the Judiciary" address
to the American Bar Association. Noting that a lawyer "must be
more than simply a skilled legal mechanic," he called for better
training in and more effective self regulation of rules of
professional conduct.22 There is a broad consensus that the
function of legal education is "not only to impart legal skills but to
impart an understanding as to the ends for which those skills are
to be used.

5.5. Legal aid and public service

Legal clinics can play a vital role in providing free legal aids to
the poor people and low-income persons and this fact can be in
America, India and other counties where the legal clinic are
working. In US.A and India, Legal aid projects had played an
important role in the development of clinical legal education.
There is an observation that clinical programs in the U.S.A shifted
their focus away from legal aid and public service for broadening
educational and academic goals however clinical programs in
India are still focusing on legal aid?” and public service and closely
tied to the legal aid movement.?8

Frank also argued in his Article that providing legal aid
services as part of clinical program would benefit both legal aid as
well as legal education.? “Most members of the Indian legal
community - law teachers, the bar, the bench, legal aid experts -
agreed that law schools should play an active role in the country's
fledgling legal aid movement, believing that isolation or exclusion
of law schools from legal aid programs would be self-defeating for

26 Bloch & Ishar, p. 103.

27 Under article 39A of the Indian Constitution, the State is
committed to securing that "the operation of the legal system promotes
justice on a basis of equality" and providing free legal aid "to ensure that
opportunities for securing justice are not denied to any citizen by reason
of economic or other disability." However, article 39A falls to discharge
its obligations under article 39A, the Government of India has set up the
Indian Council of Legal Aid and Advice, with branches in various states.
Article 39A was inserted by the 42nd constitutional amendment in 1976.

28 Bloch & Ishar, p.93-94.

29 Jerome Frank.
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legal aid, legal education and the legal profession”.30 There was an
argument that legal aid projects by law schools would not only
benefit the needy and poor client but also would benefit the
schools” academic programs.

6. Legal clinics working in different countries
6.1. India

Clinical Legal Education in India has its roots in both the Legal
Aid and Legal Education Reform Movements. Formal Legal
Education started in 1855, in India. Many commissions and
Committees were set up for the development of Clinical Legal
Education in India.3* Legal Education has gone through many
stages of development. Some of these stages are -

The Bombay Legal Education Committee concluded in 1949,
recommended that practical courses should be made compulsory
only for students who choose to enter the profession of law and
the teaching method should include seminars or group
discussions, moot court competitions etc.

The 14th Report of the Law Commission of India recognized
the importance of professional training and for a balance of both
academic and vocational training. It recommended that University
training must be followed by a professional course concentrating
on practical knowledge—but it suggested that the professional
course be made compulsory only for those who chose to practice
law in the courts. The Commission’s 1958 Report concentrated on
institutionalizing and improving the overall standards of legal
education. In that regard, the Report also discussed teaching
methods and suggested that seminars, discussions, monk trials,
and simulation exercises should be introduced--- in addition to
lectures. Thus, although the Commission’s Report didn’t deal
directly with improving skills, it did so indirectly by supporting

30 Bloch & Ishar, p. 97.
31 Archana, p.157.
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the use of teaching methods that could be more helpful in
developing various skills32.

A link between expressed Legal Aid and Legal Education
Reform was published in 1970s by the Expert Committee on Legal
Aid of the Ministry of Law and Justice. After 5 years of debate
over a 3-year v/s 5-year L.L.B. course, which began during 1977
National Seminar on Legal Education at Bombay, the Bar Council
of India (BCI) unanimously agreed to introduce the new 5-year
course from July 1982, open to students after 10+2.

The BCI recommended practical training in the curriculum.
Reports of University Grants Commission (UGC) also played
important roles in the history of Clinical Legal Education and
report emphasized the role of legal education in developing law
as a hermeneutical profession, explaining that lawyers must be
taught a variety of skills and sensibilities. It outlined the objectives
of reformed teaching as making students more responsive to
learning and making them demonstrate their understanding of
law.

The next important step in the evolution of Clinical Legal
Education began at the conference of Chief Justice of India in 1993,
which resolved the Chief Justice shall constitute a committee to
suggest appropriate steps that should be taken to assure that law
graduates acquire sufficient experience before they become
entitled to practice in the courts. It found that the general standard
of law colleges in country was deteriorating and that the syllabus
should be revised to include practical subjects so that the students
could get professional training.

Bar Council of India (BCI) report 1996 on NLSIU (The
National Law School of India) — The Bar Council of India issued a
circular in1997 using its authority under the Advocates” Act 1961
directing all universities and law schools to revise their
curriculums. It included 21 compulsory courses and 2 optional
courses, leaving Universities free to add more courses. The
circular also mandated the inclusion of 4 practical papers. Law

%2 (Clinical Legal Education- An Overview by Shweta Durga 18-01-
2010.
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schools have been required to introduce these 4 practical papers
since academic year 1998-99, which was viewed as a big step
toward introducing Clinical Legal Education formally into the
curriculum®. In order to achieve the objects of the clinical
program, NLSIU offers a wide range of opportunities in clinical
programs, compulsory as well as optional, to the students. At
present the compulsory clinical courses are—(a) Client
Interviewing, counseling, And Alternate Dispute Resolution
methods; (b) Litigation Clinic; (c) special Clinic integrated with
compulsory placements of two months from III year to V year of
the 5 year LL.B. course. The optional component of the scheme
includes: a) Moot Court (b) Legal services Clinics; (c) community-
based Law Reforms Competition. In addition to the above, NLSIU
curriculum carries a full course of 100 marks taught outside the
declared clinical courses. This is a compulsory course on
Professional Ethics and Law Office management taught with
assistance of legal practitioners.

The 2nd UGC report of particular interest to Clinical Legal
Education was prepared by a Curriculum Development
Committee, which was asked to upgrade the syllabi of the LL.B.
course. The proposed curriculum also includes several subjects
which have a potential to be taught clinically in order to offer
instruction in various values and skills required for a new lawyer.
Also it introduced a clinical aspect in the LL.M. program. Report
of the Law Commission of India - 2002 stated that “the
Commission considers that Clinical Legal Education may be made
mandatory subject.”

Current Assessment: One can trace the development of
Clinical Legal education in India to the efforts of a few law schools
in the late 1960s. For example, faculty and students at Delhi
University established a legal service clinic in 1969 on a voluntary
basis. Banaras Hindu University was the first to introduce a
clinical course, in the early 1970s. This was an optional course
offered to a limited group of 30 students with academic credit for
200 marks. The course included courts visits, participation in a
legal aid clinic in the school, and an internship in chambers of

33 Ibid.
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lawyers. While each of these early efforts was significant, no steps
were taken during those years to institutionalize Clinical Legal
Education. A national movement to do so was begun with the
opening of the National Law School of India University in
Bangalore, established by the Bar Council in 1987 as a model for
legal education reform. The National Law School’s curriculum
includes several clinical courses, including more recently course
that cover the subjects included in the practical papers mandated
by the Bar Council of India in 1997. Over the past 10 years, seven
other national law schools have been established3+.

6.2. United Kingdom

In Britain, the development of clinical education was much
slower, as it lacked the kind of funding the Ford Foundation
provided in the USA. By 1994, in spite of all the problems of
locating such education within the traditional university
framework, 13% of universities made use of live-client clinics.
Two things combined to make it more attractive for UK law
schools to develop clinical programs:3>

In 1993 the Law Society, the governing body of UK lawyers,
gave up its direct control over the vocational stage of education
and let universities set up their own skills courses - their fourth
year of teaching law - if they wanted to. Cardiff Law School was
the first to do so, and appointed several law practitioners to teach
the skills courses. The involvement of former law practitioners at
Cardiff and other universities led to an increasing interest in how
legal education is delivered. There has been a steady rise in the
literature dealing with legal education, including articles on, for
example, methods for delivering the skills curriculum. An
umbrella organization, the Clinical Legal Education Organization,
has been set up to disseminate information about clinical

34 Ibid

% Richard J. Wilson, Legal Aid and Clinical Legal Education in
Europe and the USA: Are they Compatible? Available on:
https:/ /link.springer.com/content/ pdf/10.1007 %2F978-3-319-46684-
2_11.pdf (last accessed on 14-03-19).
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courses.’® There is greater chance of universities to get funds from
outside, to set up clinical programs. There are at least two distinct
sources; the State, through community legal services initiative and
large law firms. In 1997 a number of large firms, mostly based in
the City of London, came together to set up Law Works (formerly
the Solicitors Pro Bono Group). This charitable national
organization provides a co-ordinated response to legal need by
working with the legal profession to set up new initiatives where
free or reduced-cost legal advice can be provided.

6.3. Russia

A handful of legal clinics were established in Russia in the
second half of the 1990s with direct support by U.S. law schools as
well as U.S. law associations such as the one at the Petrozavodsk
State University Faculty of Law, which started operation on
November 20, 1995 with help of the Vermont Law School,
Vermont Association of Lawyers and with further back-up of local
Union of Lawyers of the Republic of Karelia. By 2009 there were
over 160 legal clinics in Russia. There are various types of legal
clinics in Russia, varying from general Legal Aid Offices such as
the one of Petrozavodsk State University, legal clinics that aim
merely to disseminate legal knowledge, and those that specialize
in legal help to juveniles, prisoners, and asylum seekers.?”

6.4. Germany

Although Germany witnessed the first known use of term
Jurist ische Klinik already in 1896, it was not until autumn 2010
that the first legal clinics in Germany were established at
University of Hanover and Heinrich-Heine-University Diisseldorf
Faculty of Law. The Hannover Clinic follows the model of legal
clinics in the USA. It provides legal help merely to the University's
students. The Clinic in Diisseldorf, on the other hand, is open to
requests from anyone - but is limited to cases dealing with issues

% Roy Stuckey, “The Evolution of Legal Education in the United
States and the United Kingdom: How one System became more faculty-
oriented while the other became more consumer oriented”, Journal of
Clinical Legal Education, (2004), 104.

7 Wilson.
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of 700 Euros or less (to limit potential liability). Initial contact,
documentation and supervision of the student's work happen
online to allow practitioners to supervise the student’s activities.?
In 2011 the student law firm Student Litigators with more than 20
locations was founded. Student Litigators is the first legal clinic
which is independent from universities and is organised as a
corporation. The project has more than 70 partners and 3
managing partners.

6.5. Iran

In 2006, legal clinics were established with direct support of
UNDP and clinical legal practitioners from South Africa at Mofid
University and Shahid Beheshti University in Iran with the aims
of legal empowerment of socially disadvantaged individuals and
groups through providing free legal services as well as the
training of law students in legal skills and preparing them to

assume social responsibilities.

From 2006 until 2012, Legal Clinic of Shahid Beheshti
University has focused on family and children law and the
relevant issues. Meanwhile, Mofid University Legal Clinic
(MULC) has extended its activities to family law, labor law,
children law and criminal law. Nowadays, Mofid University Legal
Clinic is the largest legal clinic in Iran. Programs and activities of
Mofid University Legal Clinic include:

. Providing free consultation and legal aids and
services (both in personal or on phone) on family
law, labor law and criminal law

. Setting indictment, bill, plea, plaint etc. for free

. Providing the poor and low-income people with
public (free-of- charge) lawyers

. Promoting legal knowledge and culture of people

38 Winkler.
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Students may participate either entirely voluntarily or as part
of three courses. Apart from general clinical aid, the students may
also participate in moot court competitions as well as in street law
projects.® In 2014 Shahrood Payamnoor University (PNU) has
established a law clinic. This academic clinic is based on the desire
to offer free legal advice to those who cannot afford a lawyer and
in order to provide free legal assistance to people in Shahrood.in
other aspect Shahrood PN University's clinical programs enable
students to put legal theory into practice and to give students
hands-on skills training by representing real clients in real life
legal situation. Under supervision of experienced lawyers who are
professor of Law on the Shahrood Pn University, students learn to
work in actual legal positions. Law clinic invite students to
experience what it is like to be a lawyer —handling real cases for
real clients while building the professional skills and confidence
they need for the future. This legal clinic is established by
Professor Dr, Ali Shahini (chairman of Shahrood PN University)
and Professor Saeid Kafi Anaracki.

7. Conclusions

clinical legal education not only as a way of enriching legal
education with professional training, but as a means of
stimulating law schools to attend to the legal needs of the poor
and minorities, and engaging students in the pursuit of social
justice. A central goal of clinical legal education has been to
provide professional education in the interests of justice. Its
educational objectives are to teach students to employ legal
knowledge, legal theory, and legal skills to meet individual and
social needs; to expose students to the ways in which law can
work either to advance or to subvert public welfare and social
justice; to instill in students a professional obligation to perform
public service; and to "challenge tendencies in the students toward
opportunism and social irresponsibility.

% Visit: http://en.sbu.ac.ir/ResearchCenters/Chpd/Pages/Legal-
Clinic-of-Women-and-Children.aspx (last accessed on 16-03-19).
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Through clinical legal education a forum is provided to the
law students which get out them from their lecture halls to the
real world of law. By legal representation of real clients, the
students get deeper understanding of operation of legal theories
and doctrines in the practical legal field which polish their legal
and professional skills. Law clinics provide unique opportunity to
the students where they developed their views on legal system
and become aware about the flaws and defects of the system. It is
highly desirable that the legal education reform in Pakistan be
focused towards the insertion of clinical legal education in the law
colleges in Pakistan as it would not only impart practical skills but
also a sense of responsibilities of practical side of law. By assisting
clients, dealing with their legal as well as social problems, the
students may be motivated to have a positive and solution
oriented perspective of law and legal system.

Finally clinical legal education is much needed reform in
Pakistan for betterment of legal education. Law clinics provide
opportunity for pro-bono litigation to the students through which
they learn the importance of lawyers in resolving problems of
clients and they also develop their CVs for better employment in
future for getting suitable job. The students also learn professional
behavior which is required to have basic standing in courtroom.
We can say law clinic can play vital role for bringing reforms in
legal education system even in legal and justice system of Pakistan
as we know justice itself not emerged ipso facto from the existing
legal system.

7. Recommendations

The law school clinic is the primary place in the law school
where students can learn to be competent, ethical, socially
responsible lawyers therefore it is suggested and recommended
that:

1. Clinical legal education should be introduced in all
Law Schools of Pakistan.
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2.

Legal aids and public service projects could be
provided to the law students in those law clinics as
financial support.

One year programs could be dedicated to clinical
training, skill building and learning of other
language, to broaden a student’s horizon.

Clinical legal education could be made a part of
law school curriculum.
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Impact of the Original Jurisdiction of the Supreme
Court on Its Appellate Jurisdiction and Pendency of
Cases in the Apex Court

Yasir Rauf”
Abstract

This paper mainly focuses on the judicial system of Pakistan
particularly the Apex Court; as Supreme Court of Pakistan is
one of the highest judicial bodies under the Constitution of
Islamic Republic of Pakistan 1973. It analyzes the powers and
functions along with various kinds of jurisdiction of the
Supreme Court. It also throws light on the impacts of the
original jurisdiction of the Apex Court of Pakistan on the
appellate jurisdiction. Similarly, it also focuses upon the
perpetuating impacts by the actions taken by the Supreme
Court in form of suo motu over certain important public
issues. As the suo motu action might have an obvious impact
on the very important fundamental right, that is, Right to Fair
Trial. It also intends to discuss the increasing ratio of pending
cases due to suo motu actions of the Supreme Court as well
as its impact on the Right to Fair Trial and oversee possible
solutions.

Keywords: Supreme Court of Pakistan, Jurisdiction, Public
Importance, Pendency

1. Introduction

Supreme Court of Pakistan, set up in 1956, is the top court in
the judicial hierarchy of Pakistan, the ultimate arbiter of legal and
constitutional litigation and exercising original, appellate,
advisory and review jurisdictions. All other courts of the country
are bound to obey its decisions. Law implementing and law
making agencies are needed to behave in assistance of the
Supreme Court.

Forming a trichotomy of power system, the Constitution gives
to the Supreme Court the sole obligation of safeguarding
consistency and stability among the state's three pillars, namely;
the lawmaking department, the law enforcing institution and the

* Yasir Rauf: LLM International Islamic University, Islamabad and
currently serves as Advocate High Court, Islamabad. The Author can be
accessed at: yasir.rauf1995@gmail.com.


https://en.wikipedia.org/wiki/Supreme_Court_of_Pakistan
https://en.wikipedia.org/wiki/Supreme_court
https://en.wikipedia.org/wiki/Pakistan
mailto:yasir.rauf1995@gmail.com

25 JURSIDICTION OF THE SUPREME COURT OF PAKISTAN

law interpreting body. The aim is to guarantee that municipal
structures in their specified fields perform their corresponding
tasks. As a constitution guardian, this document must be
preserved, protected and defended by the court of law. The apex
court is also a guardian as well as upholder of the rights and
duties of citizens.

The country top court is made up of a chief justice and sixteen
other judges chosen by the president on the nomination of Judicial
Commission of Pakistan as well as parliamentary committee
approval. A Supreme Court judge retains office until he reaches 65
years of age. There is also provision to appoint acting judges and
ad-hoc judges. The number of judges has been determined by a
Parliament Act. The total number currently fixed is 17. It has a
perpetual office in the capital Islamabad and local office registries
at all provincial headquarters, Peshawar, Lahore, Quetta and
Karachi. The Court currently is working with complete strength. It
had an amount of de jure powers described in the constitution,
including constitutional jurisdiction and appeal, and on its own
motion authority to seek issues relating to human rights.

1. Supreme Court of Pakistan as A Constitutional Court
1.1 Article: 184 Original Jurisdiction of Supreme Court

Article 184 of the Constitution describes the jurisdiction of the
Supreme Court of Pakistan as following:

“Original jurisdiction of Supreme Court.-(1)” “The Supreme Court
shall, to the exclusion of every other Court, have original
jurisdiction in any dispute between any two or more Governments.”

Explanation. - “In this clause, Governments means the Federal
Government and the Provincial Governments.

(2) “In the exercise of the jurisdiction conferred on it by clause (1),
the Supreme Court shall pronounce declaratory judgments only.”

(3) “Without prejudice to the provisions of Article 199, the Supreme
Court shall, if it considers that a question of public importance with
reference to the enforcement of any of the Fundamental Rights
conferred by Chapter I of Part II is involved, have the power to
make an order of the nature mentioned in the said Article.”
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1.2 Suo Moto Power with Case Laws

Under Article 184(3) of the Constitution, the apex court enjoys
suo moto authority to deal with any issue of public importance
with regard to the application of any of the fundamental rights.
Read with “complete justicel” the jurisdiction on its own motion is
challenging. In the case of infringement of a fundamental right of
an individual, high court can directly be petitioned for immediate
relief. Where enforcement of fundamental right is sought in a
matter of public interest, Supreme Court can be petitioned under
abovementioned article. A number of fundamental rights are
enshrined in Part II of the Pakistan Constitution, entitled
Fundamental Rights and Principles of Policy. The Supreme Court
has expanded the scope of public interest litigation (PIL) and
Constitutional Fundamental Rights over the previous century as
guardian of the constitution and fundamental rights enshrined in
the Constitution. It has conferred upon the people simple and
inexpensive right to sort to justice against all kinds of state
official’s indiscriminative actions.?

Practicing Suo Motu, Chief Justice of Pakistan (CJP) relaxes all
procedural criteria to launch lawsuits against accidental and
immoral offences. The Apex Court has set up a method of solid
check and balance over the law implementing and law making
body’s ultra-virus actions. Likewise, the SCP plays its part in
enforcing legislation on all people by interpreting the constitution,
states and regulations, assuming that no one is above the law in
the state and that everyone is equivalent.?

Article 184(3) can be invoked only when there is three
elements ie. “question of public importance; question of
enforcement of fundamental rights and fundamental rights sought
to be enforced as conferred by Chap.1 Part 2 of the Constitution.”
We can see these three elements in the following case laws.*

1 Art.187 of the Constitution reads: “The Supreme Court shall have the
authority to grant instructions, Orders or decrees as may be essential in any
situation or matter pending before it, including an order to secure any person's
participation or to discover or produce any paper.”

2 Aman Ullah, “Public Interest Litigation: A Constitutional Regime to
Access to Justice in Pakistan”, Pakistan Vision, Vol.19 No.2, p-168.
Available at: http:/ /pu.edu.pk/images/journal/studies/PDF-

FILES/ Article_12_v19_2_18.pdf.

8 Baz Muhammad Kakar & others v. Federation of Pakistan through
Ministry of Law & Justice, Islamabad & others.

4 Art. 184(3) of the Constitution of Pakistan.
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Similarly, In the case of Federation of Pakistan vs. Munir Hussain
Bhatti and Others,5 Article 184(3) of the constitution has expressly
empowered Supreme Court to exercise the powers vested in a
High Court under Article 199 of the Constitution subject to the
two fold rider that the matter should be one of public importance
and should relate to the enforcement of fundamental rights.6
Likewise, according to the decision in Muhammad Azhar Siddique
and Others vs. Federation of Pakistan and Others’, It is competent to
ensure enforcement of the fundamental rights of the citizens in all
matters of public importance.8 On the same presumption in the
case of Watan Party & Others vs. Federation of Pakistan,® public
importance is one of the components to attract the said
jurisdiction of Supreme Court coupled with the facts that three
elements ie. question of public importance; question of
enforcement of fundamental rights and fundamental rights sought
to be enforced as conferred by Chap.1 Part 2 of the Constitution
are required to be satisfied for public importance.1

1.3 Question of Public Importance

Whenever the Top Court takes action under Article 184(3), the
most important factor to be measured in consideration is the
question of public importance. There are many suo motu actions
which are taken by the August Top Court without the basis of the
matter of public importance. It is confused whether or not the
matter comes under public importance and protection of public
interest. However, the term public importance is not defined in
the constitution. But, according to the suo motu case 7/2017 two
pre-requisites must be there; the matter of public importance and
one of the fundamental right must be infringed. It is not sufficient
that the matter is only of public importance but it must involve
the right of the public too.!! It would be up to the apex court to
look attentively in such a situation whether the component of'
public importance is engaged in enforcing the Fundamental
Rights having respect to the implication of the verses public

5PLD 2011 S.C. 752.

6 Ibid.

7PLD 2012 S.C. 660.

8 Ibid.

9 PLD 2012 S.C. 292.

10 Ibid.

1 Suo Motu Case No. 7/2017 (Suo Motu Action regarding
Islamabad-Rawalpindi Sit-In/ Dharna).
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importance, regardless of the violations of the class of persons or
the infringements of a group or individual.12

1.4 Public Interest Litigation

Public interest Litigation (PIL) in the adjudication region is a
new developing concept. Public Litigation implies litigation in the
interest of the general public, which includes all sectors and
sections of culture without distinction in social status, gender,
financial background, ethnic origin, religious credibility or
traditional coordination. In a way, litigation in the public interest
is a legislative response that offers them the right to seek justice to
solve the underprivileged problems. That is to say, to allow the
poor and lowly to go into the holy place and obtain the blessing of
the goddess of justice.’

In the Constitution of Pakistan, the comparable provisions are
Articles 184(3) and 199. These articles provide broad powers to
implement fundamental rights to the superior judiciary, provide
all citizens with access to justice and certify submission with the
rule of law, notwithstanding of any success or public status
consideration.’* Article 184(3) says:

"Without prejudice to the provisions of Article 199, the Supreme
Court shall, if it considers that a question of public importance with
reference to the enforcement of any of the Fundamental Rights
conferred by Chapter I of Part II is involved, have the power to
make an order of the nature mentioned in the said Article.”1®

This passage was deliberated the Court’s facilitating provision
for initiating appropriate action for the enactment of the very
fundamental rights. In accordance with Article 199 of the
Constitution, the High Courts may also practice comparable
authority, The primary distinction between the authorities of the
Supreme Court and the High Court is that while the jurisdiction of
the apex Court is limited to matters of “public importance" the
High Court does not impose such a condition. In Benazir Bhutto v

12 Benazir Bhutto vs Federation of Pakistan PLD 1988 SC 416.

13 See: Faqir Hussain, “Public Interest Litigation in Pakistan,”
Sustainable Development Policy Institute (SDPI), Working Paper Series. 5
1993, p-1. Available at: https://www.sdpi.org/publications/files/ W5-
Public%20Interest%20Litigation.pdf.

14 P.N. Bhagwati. “Judicial Activism and Public Interest Litigation,”
Columbia Journal of Transnational Law, 1985 Vol 23 No 3: 570.

15 Art. 184(3).
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Pakistan Federation,'® the Supreme Court expanded the scope of
fundamental rights and noted that those freedoms included the
rights definite under Article 2-A as well as the rights accessible
under the Principle of Policy Chapter. The Court said:

"While construing Article 184(3), the interpretative approach should not
be ceremonious observance of the rules or usages of interpretation, but
regard should be given to the object and the purpose for which this Article
is enacted i.e. this interpretative approach must receive inspiration from
the triad of provisions which saturate and invigorate the entire
Constitution, namely, the Objectives Resolution (Article 2-A), the
Fundamental Rights and the Directive Principles of State Policy so as to
achieve democracy, tolerance, equality and social justice according to
Islam."17

The superior judiciary has power to implement essential rights
and thus guarantee that the rule of law is observed. Whether
enforcing of an individual right or providing distributive justice to
the community as a whole is mandated by the judiciary to make
certain that acceptable, complete and operative relief is provided
as well as applicable justice is guaranteed. The problems in
instances of public interest, however, are entirely distinct from
those in private litigation. Public interest litigation problems are
often connected to state suppression, executive lack of control,
administrative deviation, misuse and denial of their legal rights to
poor and deprived groups.’® The expansion of the scope of'
fundamental rights under Article 184(3) of the Constitution has
been a significant element of litigation of public interest in
Pakistan. The powers of the Supreme Court of Pakistan under
184(3) are also known as Suo Motu action.

1.5 Scope of Suo Moto Power under Article 184(3)

The Scope of power on its own motion under article 184(3)
has yet to be decided by the Apex Court of Pakistan.!® The former
Chief Justice of Pakistan (CJP) Justice Mian Saqib Nisar was
willing to resolve this issue relating to the Article concerned as he
had made it certain, on Friday 07 September, 2018, that he would
analyze and decide the power under Article 184(3). The ex- chief
justice said that the Supreme Court seek to be conversant of the

16 PLD 1992 SC 646.

17 Tbid.

18 Bhagwati, p 569.

19 Nasir Igbal, “CJP wants to determine scope of Supreme Court’s
Suo Motu powers,” Dawn, 08 September 2018. Available at:
https:/ /www.dawn.com/news/1431632.
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authority under the above mentioned Article. He further
mentioned that they cannot claim that courts are infallible. A
triple fellow bench of the top court led by Justice Nisar had taken
up a case concerning to the range of the article 184(3) that permits
the court to intervene in order to enforce fundamental rights and
to initiate suo motu proceedings on violations of law. As the
hearing session commenced, the CJPinquired the attorney
general, “The court wants to know if it is exceeding or crossing
jurisdiction with respect to Article 184(3) or not and we want to know
that the authority under Article 184(3) is not un-guided and to ensure
that we are not making any mistakes in its use.”?0 CJP observed that
Judges and courts are not free of making mistakes.!

Justice Nisar then appointed two senior lawyers as amicus
curie; notices were issued to the relevant persons and
departments. The suo motu power was often excessively used by
the former CJ Iftikhar Choudhry and was vituperated by lawyers
on the ground that inordinate use of the power would affect the
prestige of the judiciary. “Many lawyers believed that the excessive
use of Article 184(3) of the Constitution in the context of litigation in the
public interest sometimes served to cover the destiny of the aggqrieved
party concerned,” particularly when a completely distinct problem
arose in collateral trials and a completely distinct component was
brought to the court's notice.22

High-ranking pleader Raheel Kamran Sheikh in his letter to
Pakistan Bar Council’s vice-chairman, Kamran Murtaza, has
mentioned that he was quiet astonished that the man who was
widely and excessively exercised the authority under the relevant
Article has now determined to settle its ambit merely few months
before his retirement. Hence, the case concerned suo motu should
be heard by full bench. A complete court hearing, he said, would
be very useful because all of the Supreme Court's judges,
containing its chief justices in future, who will serve till 2030 could
contribute to the debate at hand.??> However, regulating a power
that could mislead, paralyze or even take over other systems in
the nation was not too late, the letter said. Mr. Sheik added that
whereas adaptable the practice of one of the most chief
jurisdictions, avoidable constraints that could make the top court
of the country powerless in comparison with other state’s organs

20 Ibid.
21 Tbid.
22 Ibid.
2 Ibid.
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and society should also be considered unacceptable.?* Parliament
suggested in November 2016 the 24th constitutional amendment
bill to amend Article 184(3) in order to grant an aggrieved party
the right to appeal against decisions given on a suo motu case. But
no assistance and attention was given to the bill. The International
Commission of Jurists also proposed in 2011the same perspective
with regard to taking suo moto situations using excellent care and
curb.®

2. Dissenting Notes of Justice Qazi Faez Issa and Justice
Mansoor Ali Shah on Suo Moto Case No HRC. 14959-
K/2018

On May 13, 2018 Justice Qazi Faez Issa published his
reservations after he was removed from the bench which was
hearing a suo moto case relating to “disposal of infectious hospital
wastes case” in the province of Khyber Pakhtunkhwa at Supreme
Court’s (SC) Peshawar Registry.2¢ In the course of hearing of a suo
moto notice case, Justice Isa asked the advocate general of the
province concerned for reading out Article 184(3) of the
Constitution. But before he does the same, Ex- chief Justice Nisar
intervened left the place by saying that another bench would be
made. Later on, Qazi Issa was removed from the three member
bench which he termed unjustified. According to Justice Isa, CJP
had obstructed the proceedings. SC judge said that such actions
only damaged and obstructed the system of transparency which
will bring forth severe ramifications. Justice Isa maintained the
view that, by writing a note on this outburst of CJP, was not only
his responsibility as a judge but an issue to be highlighted. He
further added that not writing on such matters would only leave a
burden on one’s conscience.

Justice Faez Isa held that under the constitution two basic
conditions, namely; “public importance and Fundamental Rights
are to be involved in an issue before a notice under article 184(3)
can be taken on it and the decision to take such a notice is the
constitutional power of the Supreme Court.”?” Justice Shah agreed
with the perspective voiced by Justice Isa, who had objected to the
reconstitution of the lower panel while reviewing the case in
March 2018. The bench comprising Justice Isa, Justice Shah and
CJP Nisar was reconstituted following the questioning of the

2 Ibid.
% Ibid.
26 HRC. 14959-K/2018.
27 Ibid.
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legality of the hospital waste proceedings by Justice Isa. The
reconstituted bench comprised of Justice Shah and the CJP and
excluded Justice Isa.28 Now Justice Shah confessed in a clear note
that his sitting on the rebuilt two member bench was a fault and
realized that he did not sign the orders passed by the
reconstituted bench after investigative the legal position, “but as a
junior bench member waited for the CJP to pass an appropriate
order in response to the reaction of Justice Isa. He was waiting for
the CJP's order to react to Justice Isa's note by describing the
reasons for the smaller bench's reconstitution on that day, Justice
Shah noted. But no such order was passed to date and as an
adjourned case, Justice Shah recalled, the case had been
mistakenly embodied in the bench disposal statement.”? The then
chief justice was supposed to be retiring on January 17, 2019 so as
a member of the bench, I feel constitutionally obliged to convey
my opinions on the order of the brother [Justice Isa] and pass my
order in this situation on May 19, 2018 when it gets to hearing
before the tribunal in this scenario.?

2.1 Letter to CJP Asif Saeed Khosa by Khurshid Mahmud Kasuri
Former Pakistan’s Foreign Minister Regarding Article 184(3)

In instances where lawmakers and executives fail to
implement fundamental rights in issues of government
significance, the Supreme Court may practice its suo motu
authority as a last resort, as provided for in Article 184(3) of the
Constitution. But its abuse cannot be ignored which can weaken
the work of lower judiciary and addition to that it also bypass the
due process and the right to fair trial and the right of appeal. It
may spell out issues in the near future, but it is not able to
continuously resolve them, rather it makes them worse because
magistrates are not specialists in distinct areas of governance that
they only have law abilities.3! He kept on saying that he did not
doubt the character and legal intelligence of Mian Saqib Nisar but
some important actions without extreme caution results in serious
consequences. CJ Saqib Nisar, replicating the playbook of CJ
Iftikhar Chaudhry, “led a reign of suo motu-driven judicial
activism and stayed in the media 24/7, often reaching top
headlines. It is well established that judges should not be

28 Ibid.

29 Ibid.

30 Ibid.

31Khurshid Mahmud Kasuri, “Letter to CJP Asif Saeed Khosa,” Daily
Times, 18™ January 2019.Available at:
https:/ / dailytimes.com.pk/345259// letter-to-cjp-asif-saeed-khosa/ .
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advertising in court. They are meant to speak through their
judgments.”32

Our judicial system consists of law courts whose powers and
legitimacy are derived strictly from within the constitutional
boundaries. Our judiciary should therefore not try to behave like
the ancient' equity' judiciary in England. In this connection, the
classic maxim of British constitutional law cautions that “Equity is
a roguish thing: for law we have a measure, know what to trust to;
equity is according to the conscience of him that is Chancellor
(‘equity varies with the size of Chancellor’s foot’).”3 He further
said that by the instance of their authority, judges should not be
known. Rather, their respect arises from their judgments '
excellence and perfection.

2.2 Remarks of Azad Jammu & Kashmir (AJK) CJ: Suo Motu
Powers Should Be Within Constitutional Limits

Chief Justice of Azad Jammu and Kashmir (AJK) Chaudhry
Mohammad Ibrahim Zia has upheld that suo motu powers have to
be used as per constitutional ambits and breach of the ambits
tantamount to breach of the law and Constitution. Courts of law
are bound to keep those limits. Mr. Mohammad Ibrahim Zia has
said at Central Press Club Muzaffarabad, while talking informally
with journalists, that it was unfortunate for Pakistan and AJK that
they do not function under the constitutional ambits. He gave
remarks that 80% of issues would be resolved if all the institutions
determined to function in the concerned ambits. When a court of
law steps down in the field of executive department, the judge
then assumes the function of a deputy commissioner or that of an
investigator and this very act is against the law and constitution.
Judicial activism got no place in the Constitution.3

“You are yourself witnessing the fruits of whatever is happening in
the name of judicial activism [in the country]. I don’t think it’s
bearing any positive results.”%

He said if there any wrong takes place, then court of law
should make it evident and issue guidelines regarding the same. I,

32 Ibid.

3 Tbid.

3 See: Tariq Naqgash, “Suo motu powers should be within
constitutional limits,” Dawn, 5% January 2019. Available at:
https:/ /www.dawn.com/news/1455500.

% Tbid.
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being a Chief Justice, do not have the authority to intervene in the
affairs of a head constable, if I do so it is; it is a breach of law .36

3. Supreme Court of Pakistan as a Final Court of Appeal

The Supreme Court of Pakistan is the largest court in many
legal jurisdictions within the court hierarchy. Other descriptions
for such courts include last resort court, apex court, and largest (or
final) appeal court. Generally talking, no other court is subject to
further review of a supreme court's decisions. Top courts
normally serve mainly as appeal courts, to hear appeals from
reduced court choices, or appeal courts at intermediate level. All
the courts of law of the country are legal courts, while the apex
court is not only a court of law, but also the court of complete
justice. It is clear that, when it comes to exercising this Court's said
jurisdiction, full justice must be done.

3.1 Article: 185 Appellate Jurisdiction of Supreme Court

The Supreme Court of Pakistan hears direct appeals under
article 185 of the Constitution of Pakistan 1973 from the orders,
decrees and judgments of the High Courts if that is relevant to the
matter of right. But if the case is not relevant to the matter of right,
then firstly leave to appeal is sought out. If leave to appeal is
granted, the Supreme Court of Pakistan hears the appeal.?”

3.2 Total Pendency in the Supreme Court of Pakistan

Nearly 8,000 cases were added to the litigation pending
before the Supreme Court during Mian Saqib Nisar's period of 20
months as Pakistan's chief justice.®® When the Apex court's
judicial performance is checked over the past five years -from
2013 to 2018- it turns out that the case pendency has literally
increased. An entire amount of 20,480 cases were pending in
2013, but the figure rose to 40,540 cases until August 15,
demonstrating an increase of nearly 100 percent®. In 2001, there
were 13,070 cases pending before the Supreme Court. Several
times since then, this figure has increased. Historical

36 Ibid.

37 Ibid.

3 Hasnaat Malik, “In five years, number of pending cases in SC have
doubled,” The Express Tribune, 26 August 2018. Available at:
http:/ /tribune.com.pk/story/1788035/  1-five-years-number-pending-
cases-sc-doubled/.

3 Tbid.
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developments indicate that since 2001, the amount has grown
annually.®0 In 2002, seventeen thousand three hundreds seventy
(17,370) cases were pending. The pending cases were 20,031,
27,614, 14,984, 13,724, 15,186, 17,754, 18,359, 20,234, 20,228,
20,314, 20,480, 22,979, 27,639 and 32,744 in the coming 14 years
from 2003 to 2016.4

A noticeable rise in the pendency occurred in 2016. The
number of pending cases reached 36,344 in November 2017.
About 4,000 cases have been added to the already huge stack of
pending cases over the past nine months.42 In August 2016 there
were Thirty thousand, four hundred and four (30,404) cases
incomplete, whereas there are now 40,540 pending cases. This
indicates that in two years more than 10,000 cases have been
added.® It was observed that the figure is rising by the day as
there were 39,525 pending cases as on May 31, which on August
15 has now reached 40,540. In the first 15 days of August, six
hundred and eighty-two (682) cases were instituted, while 526
cases were decided by the SC.4

The Supreme Court published its 2016-17 annual report,
which states that the trend of the case institution's rise and
consequential backlog piling remains. A full court session was
held on July 7, during which the apex Court considered on the
problem of establishment and the disposal of cases. The apex
court observed that the court decided 16,897 cases against the
institution of 19,098 cases during the period from September 6,
2017 to June 30, 2018. The complete court noted a growing trend
in case institution that demonstrates people's confidence in the
courts.®5 CJP Nisar was observed to be active in pursuing issues
linked to mal-administration as well as public interest. He has
admitted, however, that he cannot put in order his house, the
judiciary. The problem of pendency in the SC is growing day by
day, but no efficient policy to clear the backlog has been
implemented. Legal specialists indicate that Alternative Dispute
Resolutions is the alternative of reducing the trend of petition

40 Ibid.
41 Tbid.
42 Tbid.
4 Ibid.
4 Ibid.
4 Tbid.
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filing. They suggest the time has come for a cost-and-fine scheme
to be implemented.46

3.3 Generations of Litigants Suffer Amid Backlog of Cases

When, at an auction on November 11, 1956, Sheik Abdul
Waheed bought a business plot in Lahore, he did not understand
that he will certainly not acquire the property. The Supreme Court
has trapped conflicts over the plot six eras later. Waheed is one of
approximately twenty lacs petitioners whose cases are undecided
at all stages, from the session court, Top Court and high court.#”
His rivals are in Mr. Waheed's position. Land occupants pass to
the law enforcement tribunal on the grounds that the plot was an
evacuee land and could not be purchased. However, the
implementing tribunal confirmed the purchase of the buyer on
July 7, 1960. The issue reached the SC on February 6, 1966, before
returning to the Lahore High Court (LHC), it had decided in Mr.
Waheed's favor.4

Once again, the usurper filed an application before the top
tribunal in 1982, wherever the problem was introduced again to
the Custodian Evacuee Property and the subsequently thought
that the property had ended up being an evacuee estate after it
had been restored. However, 2/3 of the suit property re-acquired
the evacuee property status.* On June 18, 1986, this decision was
challenged before the LHC. The LHC rejected the case on March
26, 2001, agreeing to the custodian's results. However, the issue
had undecided in front of the top court of the country since 2007.50
Likewise, litigation is facing the second generation of 1,000
allottees of the 267 houses remaining behind by Hindu and Sikh
people in Rawalpindi after the partition of 1947. Asif Bashir
Chaudhry notified Dawn that Mr. Chaudhry had been pursuing
the case in trial for the last twenty years since his death, the
original claimant being his father, the late Chaudhry Bashir.5!
According to him, after more than four decades of litigation, the
LHC has chosen the issue in their favor, but Rawalpindi's
Cantonment Board has challenged the judgment and for the last

46 Tbid.

47 Malik Asad, “Over 1.8 million cases are pending in Pakistan’s
Courts,” Dawn, 21 January 2018. Available at:
https:/ /www.dawn.com/news/1384319.

48 Tbid.

49 Tbid.

50 Tbid.

51 Tbid.
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few years the issue has been undecided with the highest tribunal.
Ultimately, I will hand this case document over to my child and
our third generation will follow it, he said.>2

3.4 Justice Delayed is Justice Denied

Holy Qur’an says, “When you decide among people, decide
with justice” 5 In the late 19th century, William Ewart Gladstone,
UK Prime Minister, once said, "Justice postponed is denied
justice."* Unfortunately, Pakistan today provides a typical
illustration of this maxim because Pakistan's judicial system is so
slow and lethargic that his grandson would be able to get the
verdict for a case initiated by a grandpa. It requires nearly two
decades for a civil suit in Pakistan to be decided by the civil court
and the proceedings of Pakistan's Sessions Courts, it also takes
almost the same time for the Supreme Court and High Courts.
Quaid-e-Azam Muhammad Ali Jinnah fought for a Pakistan
where people’s rights would not be breached and without
excessive delay every person would be brought to justice in due.
But in Pakistan, the image of the justice structure is precisely the
reverse of the vision and ambitions of Quaid. Although on 1 July
2009 National Judicial Policy was implemented to guarantee rapid
justice, the situation has not enhanced significantly. Recent study
indicates that 1.8 million cases are still pending before the
judiciary of the country, which indicates that more than one in 100
people in the 180 million populations is engaged in some kind of
litigation.5>

Delayed justice is denied justice. This is one of the judicial
system's fundamental and most significant values. The
significance of prompt delivery of justice is evident and it has
beneficial and powerful impacts on society. If justice is postponed,
it encourages wrongdoing and ruins humanity. “A UK
representative and judicial officer said; It is acknowledged that if a
case is delayed, memories fade out of documents and witness may
be lost”.5%¢ When an individual discovers and fails to find the lamp
of justice, living his existence in a self-governing and well-
designed state, he becomes angry. The non-availability of justice

52 Ibid.

5 Ayaz Ahmed Shar, “Justice delayed is Justice denied” The Nation,
13 September 2017. Available at: https://nation.com.pk/19-Sep-
2017 /justice-delayed-is-justice-denied.

54 Ibid.

5 Asad.

5 Ibid.
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leads to an increase in levels of crime as a whole begins to commit
sins and offenses. Fairness can also be seen as a faith obligation. In
a straightforward instance, the significance of justice can be
summarized. Suppose you're walking outdoors when there's a
heavy rainfall and you're taking time to open your umbrella.
Eventually, the umbrella is on your head and open, but you're
already wet. A paraglide was unable to do what intended for you.
Impartiality is like a parasol that has to be closed before it
becomes too late to do what has been suggested.5”

Quotes related to “Justice delayed is justice denied:”

"Without Justice, life would not be possible and even if it were it would not
be worth living" ... Giorgio Del Vecchio (Justice)>8

Francis Bacon noted that when he became England's Lord Chancellor in
March 1617.

" Fresh justice is the sweetest" .5

In Mr. Justice John Owen Wilson’s ordinary and simple words (1898-
1986) of Canada:

“A month’s delay is normal. Two months delay is long. And three months
is too long.”

4. The Specialized Constitutional Court

Pakistan judicial system lacks specialized constitutional court
with respect to appellate jurisdiction and original jurisdiction. The
Supreme Court of Pakistan has been empowered for all types of
jurisdictions. When original jurisdiction is exercised, the appellate
jurisdiction is affected. Neither the original jurisdiction nor the
appellate jurisdiction has a specialized format and court to be
heard. The lack of specialized constitutional court has a negative

5 Salauddin Ahmed, “Justice delayed is justice denied,” Dawn, 19
December 2016. Available at: http:/ /www.dawn.com/news/1303235.

5http:/ /www.standardtimespress.org/artman/ publish/article_271
6.shtml; The saying of Justice Giorgio Del Vecchio of the India Supreme
Court states that “Without Justice, life would not be possible and even if
it were; it would not be worth living" The notion, theory of law can be
defined as a study based on presupposition or ideal which man seeks for
his realization through law. This is most time referred to as the Theory of
Justice. The word justice has been derived from the actual concept of
justness which acts as the primordial factor for any state to provide for
its populace.

% Lloyd Duhaime, “Delay in Reasons for Judgment: Justice Delayed
is Justice Denied”, Ernst v. EnCana Corporation, 05 April 2011.
http:/ /www.duhaime.org/LegalResources/CivilLitigation/LawArticle
1270/ Delay-in-Reasons-for-Judgment-Justice-Delayed-is-Justice-
Denied.aspx
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impact on right to fair trial and as well as the pendency of cases in
the Apex court of Pakistan has been increasing day by day.
Because suo motu cases are heard on priority basis while the
appealed case are delayed in certain way. That is the clear
violation of Article 10-A of the constitution of Pakistan which is
the right to fair trial.

5. Effects of Excessive use of Original Jurisdiction on the
Right to Fair Trial with Case Laws

Chief Justice of Pakistan Mian Saqib Nisar is active to have
proceeded with matters related to mal-administration as well as
public interests. He takes too much suo moto actions and left to
decide the already blockade of the appeals in Supreme Court of
Pakistan.®® He also established a unique account in the SC for
collecting dam building donations. Similarly, next month there
will be a global conference on the water problem. In order to
enhance the health system, the chief justice also took measures.
The CJP also admits, however, that he cannot bring the (judicial)
house in order. The problem of pendency in the SC is growing
day by day, but no efficient policy to clear the backlog has been
implemented.6!

5.1 Trichotomy of Powers

The word “trias politica”é2 or “separation of powers” was
created by Montesquieu® the French jurist, who lived in England
from 1729 until 1731. His book,' De l'esprit des Lois,' is regarded
greatest work of political theory and jurisprudence in the history
of politics. “He pronounced that, in order to escape the abuse of
powers, it means the split of governmental powers and functions
into different branches, so that to avoid concentration of authority
in one person or institution. He went further and divided the
power of government into three major functions. These were: law

0 Hasnaat Malik.

61 Ibid.

62 The word trias politica "is the philosophy that in every country
there must be a rigid division between three autonomous forces: law,
administration, and judiciary.

63 Charles-Louis de Secondat, Baron de La Brede ET de Montesquieu,
“generally referred to as simply Montesquieu, was a French lawyer, born
on 18 January 1689, La Brede, a letterman from France and a political
philosopher. He is renowned for his articulation of the concept of power
segregation, which is being enforced throughout the globe in many
constitutions.”
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making function (the legislation), Law applying function (the
executive) and Law interpreting function (the judiciary).”®*
Therefore, separation of powers communicates to the division of
duties of the government into separate branches to restrict each
branch from the exercise of another's key tasks. The intention is to
avoid power concentration and provide for checks and balances.

In addition, the persons who make up these three government
agencies should be kept distinct and separate, so that no
individual can be a member of more than one branch at the same
time. Thus each branch will be a check for the other branches and
no single group of individuals will be able to regulate the state
machinery.$> The principle of division of powers is also
enumerated in the Pakistan’s constitution 1973. The three pillars
of the government; legislation, executive and the judiciary are the
creation of the constitution and no one is allowed to interfere in
the other pillar of the government. There are some cases in which
Honorable Supreme Court of Pakistan interfered in the Executive
pillar of the government; which are as under.

The Supreme Court opened trials on Friday, August 31, 2018
in a situation concerning the abrupt relocation of Pakpattan
District Police Officer (DPO) under contentious conditions. “Chief
Justice of Pakistan Mian Saqib Nisar had on Thursday taken suo
moto notice of the transfer of former Pakpattan DPO Rizwan
Gondal, allegedly over an altercation with citizen Khawar Fareed
Maneka, ex-husband of First Lady Bushra Imran. The chief justice
had ordered Punjab Inspector General (IG) Kaleem Imam,
Additional Inspector General (AIG) Abu Bakar Khuda Buksh,
Sahiwal’s regional police officer (RPO) and the Pakpattan DPO to
appear before the Supreme Court along with the inquiry report.”c6

This Matter was purely concern with Executive pillar of the
government. It does not come in the jurisdiction of the judiciary to
take action on the transfer of a public servant but CJ Saqib Nisar
interfered and took suo moto action and hence it is the violation of
the Constitution because transfer of a public officer is not a
fundamental right and it is not the matter of public importance.

64 Tbid.

65 M.].C. Vile, Constitutionalism and the Separation of Powers [1967] 2nd
edn,” A Project Of Liberty Fund, Inc. 8335 Allison Pointe Trail, Suite 300
Indianapolis, Indiana 46250-1684, p-14.

% Haseeb Bhatti, “Pakpattan DPO was transferred on someone's
instructions, there will be trouble: CJP,” Dawn, 31 August 2018.
Available at: http:/ /www.dawn.com/news/1430133.
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Similarly in another case Pakistan’s top court has suspended the
transfer orders of Islamabad police Chief Jan Muhammad. The
chief justice has taken notice of the case on Monday and
summoned the interior secretary to the Supreme Court. “The
transfer was not according to the law,” said Chief Justice Saqib
Nisar. “Does the government transfer such officers? The Punjab
Chief Minister Usman Buzdar case is being repeated.”

The issue is about a minister’s son, said the top judge. He
asked whether a senior police officer would be transferred on this
matter. He said the IG was transferred due to a political matter.
The establishment secretary told the court that the transfer case
has been going on since some time. PM Office was not satisfied
with the performance of IG, he remarked. The spokesman clarified
that the report was sent to Prime Minister Imran Khan 20 days
earlier for the abolition of the IGP; and that it encountered delays
in authorization owing to the busy timeframe of the PM and its
transport.®” The case is still pending in Supreme Court.

5.2 Right of Appeal is missing in Original Jurisdiction
“Clearness, correctness and dignity anchor a fair trial.”®8

The main fault lies in the fad that when a suo moto action is
initiated pursuant to Article 184(3), then the right of appeal has no
place and is divergent to the fundamental right of a fair trial as
laid down in Article 10-A. A trial cannot be said a fair trial in
which a party has no right of appeal.®

The right of appeal in all domestic and international laws is a
major part of fair trial. The fair trial right covers the right of
appeal as acknowledged by1966 UN ICCPR and the1948 UDHR
and As a consequence, holding the right to a fair trial without
offering a right of appeal is not acceptable. Article 184(3) of the
Constitution does not comply with the criteria of a fair trial as put
down in Article 10A. Not only should justice be performed but it
should be seen to be done. Clearness, decency and decorum
anchor a fair trial.”0

67 S M.C. 35/2018

68 Parvez Hassan, “Right to fair trial,” Dawn, 06 July 2017. Available
at: http:/ /www.dawn.com /news/1343490.

69 Ibid.

70 Tbid.
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The Standing Committee on Law, Justice and Human Rights
of the National Assembly will take up a number of bills on
Monday, July 13, 2015, including a constitutional amendment bill
seeking to grant the aggrieved party the right of appeal in a suo
moto case at the Supreme Court. PPP's Ayaz Soomro moved the
proposal in March.” Clause 3 of article 184 was recommended by
the motivator for subsequent adding: “Provided that an aggrieved
person may, within 30 days of the judgment or date of
commencement of this amendment, prefer an appeal to a larger
bench of the Supreme Court where a matter has been adjudged
suo moto or where a constitution petition has directly been taken
up by the Supreme Court.””2 But unfortunately that bill is still
pending in parliament.

5.3 Suffers the Appellate Jurisdiction While Taking a Suo Motu
Action

A supreme court is highest court in many legal jurisdictions
within the court hierarchy. Other descriptions for such courts
include last resort court, apex court, and largest (or final) appeal
court. Broadly speaking, no other court is subject to further review
of a supreme court's decisions. Supreme courts naturally serve
mainly as appeal courts, to hear appeals from decision of lower
court, or appeal courts at intermediate level.” All the courts of law
in this motherland are court of law however this tribunal is not
only a court of law, but also the court of decisive justice. It is clear
that when it comes to exercising of the Court’s said jurisdiction,
whole justice must be done.

6. Conclusion and Suggestions

The Pakistan Constitution of 1973 has given a trichotomy;
Legislature, Executive and Judiciary. The Pakistan’s Supreme
Court, being a Constitutional Court of law, is an apex court in the
hierarchy of jurisdictional system of Pakistan. It has four kinds of
jurisdictions; Original, jurisdiction of Appeal, Review and
Advisory jurisdiction. Similarly it has suo moto power in the best
interest of public importance matters and that must be related to
the abuse of essential rights which are numbered in the Chapter 2
of the Pakistan Constitution of 1973 under the heading of

71 Ibid.

72 Amir Wasim, “Right of appeal in suo motu cases: NA body to
take up bill,” Dawn, 12 July 2015. Available at:
http:/ /www.dawn.com/news/1193908.

73 Supreme Court “Define Supreme court at: Dictionary.com.
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Fundamental Rights from Article 8 to 28. But Top Court of
Pakistan has been using the power of its own motion frequently
that has been affecting the Appellate jurisdiction. Likewise, the
domain and scope of suo moto action have not been well-defined
by the Constitution 1973, nor by Rules of Supreme Court 1980.
Pakistan Bar Council has filed a case in Pakistan’s Apex Court to
define the scope and limit of suo moto intervention in this respect.
Similarly, the frequent use of action taken on its own motion has
also affected the Supreme Court of Pakistan already pending
cases. Due to this action, the number of pending cases has been
increasing day by day. Along with this, in suo motu case there is
no right of appeal with the individual or institution which is a
breach of Fair Trial Right. Similarly it is also considered as
interference in the domain of Legislature and Executive that is
against the spirit of the canon of partition of rules among the 3
pillar of the administration.

Recommendations

It can be recommended that there should strictly be followed
the doctrine of separation of power among the three pillar of the
government. The above mentioned doctrine is also given in the
case law PLD 2013 SC 167. It is also a need of time if the
Parliament revises Article 184 and inserts clause 4 by granting the
right of appeal to the aggrieved party under Article 184(3).
Meaning thereby it would be 184(4). Parliament should amend
Article 10-A with addition to the speedy and expeditious trial
because it is one of the essential element of the right to fair trial.
Parliament ought to amend Art 10-A, and make certain time
frame for adjudication of cases. More precise provisions are
needed, with more exact time-limits for the courts to follow. There
should be complete implementation of ICCPR as well as the
recognition of International law in true sense. There is no law
available in Pakistan regarding to a suspect person who has been
declared innocent by a court of law after spending so many years
in prison. It is uncertain that what would be the remedy and who
would provide it to that detainee. So parliament needs to make a
law by providing relief and compensation to that accused. The
Constitution of Pakistan 1973 and Statutes is the ground-work but
state servants must comply with their obligations and duties. State
servants must be called upon to account when they fail to comply
with their duties and obligations. There is a need to establish
model courts in every district for the ends of the justice and to
remove the backlogs of cases according to Art 37-D of the
Constitution of Islamic Republic of Pakistan 1973. The
government of Pakistan needs to help the courts in their efforts,
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both economically and by legislations. Economic resources needs
to be directed toward the justice system as a whole, including
police, prosecutors, courts and the prison and probation services,
to deal with backlogs and increasing caseloads. Improved case
management and new ways of communicating electronically will
make the courts more effective and time of proceedings shorter.

The courts must aim to shorten the time of proceedings. The
courts have a responsibility to make the proceedings advance and
to come to a final decision as fast as possible. This means that the
courts have to monitor its cases and proceedings more closely and
also to more actively communicate with the parties when
inactivity occurs. This includes contacts with the prosecution
authority when delays of prosecution occurs, even though the
preliminary investigations are completed, and contacts with both
plaintiff and respondent when the parties are inactive. The
Supreme Court should make the rules for suo motu actions and
these actions should not to be taken in those cases where parties
have legal right to appeal. The suo motu actions need to be well
defined and determined either by the Supreme Court of Pakistan
or the Parliament.

The Supreme Court (Number of Judges) Act, 1997 was passed
in 1997, the strength of the judges of the Apex Court was 17 as per
the act as herein above mentioned. According to the 1998 census,
the population of Pakistan was 132,352,279. But according to the
2017 census the population of Pakistan is almost 207,774,520 and
the number of the judges of the Apex Court is the same as it was
in 1997. So it may be recommended that the strength of the
Supreme Court Judges should be as per the population of
Pakistan. The Supreme Court of Pakistan has four kinds of
Jurisdictions according to the Constitution of Islamic Republic of
Pakistan 1973. All these four sorts of jurisdictions are entertained
by the same 17 judges which obstructs the administration of
justice. So there is a need of specialized constitutional court for the
protection of fundamental rights.
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Role of the Bar and Bench in the Development of
Legal Education

Muhammad Imran”
Abstract

The Bar and Bench are an integral part of ‘administration of
justice’ and this noble cause can only be achieved with the
harmony of each other. The Supreme Court of Pakistan in the
case titled Pakistan Bar Council v Federal Government!
emphasized the mneed for qualitative legal education in
Pakistan, to ensure the delivery of justice. The Higher
Judiciary is responsible for safequarding the Fundamental
Right of the citizens enshrined in the Constitution and to
achieve this goal, a competent Bar is also necessary. In this
scenario, the importance of quality legal education enabling to
produce competent bar has become necessary at one hand. And
on the other hand, the negative consequences of poor legal
education are faced by the Bench and Bar, and ultimately
hampering the administration of justice.? In this background,
the 5 years BA-LLB (Hons) Law degree started in 2007 or so,
will have a positive impact unless the methodology of teaching
and examination if improved and minimize the role of
memorization/rote.
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1. Introduction

Legal education plays an important role in the administration of
justice and enforcement of fundamental rights enshrined in any
Constitution.3 The Bar, Bench, and other stakeholders are
responsible for this noble cause.* The access to justice, which is a
fundamental right> of every citizen and sine qua non for the
tranquility in the society, cannot be provided by the Courts in
isolation.¢ As the doctors are important to save the individual life,
in the same way, the legal counsels are as important for the
provisions of justice in society. The saying “a little knowledge is a
dangerous thing” suits here because the life and death of a person
whether by a doctor or counsel depend upon the competency and
adequate skills of the concerned person dealing it.” The Supreme
Court in Pakistan Bar Council case rightly pointed out:

“The twin objectives of the dispensation of justice and
enforcement of fundamental rights enshrined in the constitution
cannot be achieved without a strong and conscientious judiciary
and independent and competent bar.”8

After the independence 1947, Pakistan inherited from the
British Empire, the Common Law legal system wherein Bar and
Bench are both responsible for the administration of justice and
the quality of the judgments depends not merely upon the judges
but also reflect the competency and able assistance of the Bar.?
Since, the judges are appointed from the Bar, particularly after the
separation of judiciary from the Executive,’0 the quality of Bar is
far more important in the dispensation of justice. “An

3 Imran Ahsan Khan Nyazee, “The Failure of Legal Education in
Pakistan”, available at: https://nyazee.org/2017/08/30/the-failure-of-
legal-education-in-pakistan/.

4 Pakistan Bar Council v. Federal Government PLD 2007 SC 394, para 11.

5 Articles 10 and 10-A of the Constitution of Islamic Republic of
Pakistan 1973.

6 PLD 2007 SC 394 and CP No.134 of 2012 CMA No.1864 of 2010.

7 Swami Vivekananda, “Challenges of Legal Education in 21s
Century: Role of Legal Education in Changing Society” available at
https:/ /www.legalbites.in/ challenges-legal-education-21st-century/ .

8 PLD 2007 SC 394, Para 11.

? Judgment in C.P No.134 of 2012, Para 14, and Osama Siddique,
“Martial Law and Lawyers,” p.95.

10 Sharaf Faridi v. Federation of Pakistan PLD 1989 Kar 404.
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independent, competent, honest and industrious Judicature
requires an equally independently dynamic, honest and dedicated
Bar in order to effectively provide justice in accordance with the
law to all members of the Society.”1! With the recognition to
provide legal aid to the poor and observation of constitutional
provisions of equality before the law, it emphasizes that the
accused who cannot afford legal counsel against the State counsel
or against another party in private case, defeats the equality clause
“equal before the law”12 unless he is provided an equally
competent lawyer of his own choice, at the expense of State.’> The
United Nations Human Rights, Office of the High Commissioner
has made rules where Governments have to ensure that
competency and ethical legal qualification of lawyers who are
representing the clients.!* For the purpose of reference the relevant
para No.9 is reproduced hereunder:

“Qualifications and training

9. Governments, professional associations of lawyers and
educational institutions shall ensure that lawyers have appropriate
education and training and be made aware of the ideals and ethical
duties of the lawyer and of human rights and fundamental
freedoms recognized by national and international law.”

To ensure social justice and the enforcement of fundamental
rights in the country, a vibrant legal community is needed and for
this purpose legal education needs special treatment. The
judiciary when faces problem in receiving able assistance from the
Bar pointed out the root causes of the poor legal education. In this
backdrop, the Supreme Court of Pakistan pronounced
foundational judgment to improve legal education’>. At that time,

11 CP No.134 of 2012, Para 14;

12 Article 25 (1): All citizens are equal before law and are entitled to
equal protection of law. (2) There shall be no discrimination on the basis
of sex alone (3) Nothing in this Article shall prevent the State from
making any special provision for the protection of women and children.”

13 Fazal Karim, “Judicial Review of Public Actions” (Islamabad :
Pakistan Law House, 2018), 2nd volume.

14 “Basic Principles of Role of Lawyers” Adopted by the Eighth
United Nations Congress on the Prevention of Crime and the Treatment
of Offenders, Havana, Cuba, 27 August to 7 September 1990. Available at
https:/ /www.ohchr.org/en/ professionalinterest/ pages/roleoflawyers.a
spx

15 Pakistan Bar Council v Federal Government PLD 2007 SC 394.
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there were no such criteria in practice for admission in law
colleges and it was considered that the students who could not get
admission in any other discipline enter into law and get LLB
degree through get-through guides and guides of “Khurram
Qureshi” are sold like hot-cakes in the market during the exam.
The memorization skills i.e. Rota-ism is the trick to get passing
marks and quickly evaporated after the exam and enemy of
development of thoughts and independent thinking. The PBC
judgment speaks loudly on this dismal condition of legal
education:

“Courses of study prescribed by the University are paid lip service.
Neither there is any in-depth study of the subjects included in the
curriculum nor is any stress laid on moral issues and professional
ethics. Such students have hardly any commitment to scholastic
pursuits and when the exams approach, they prepare for the same
through get-through guides. Law examinations held by universities
are a mere test of memory and students manage to pass by
cramming. Colleges mostly have become business centers and in the
name of legal education, it is a profit making industry that they are
running. It is these centers which produce law graduates, who are
called to the Bar, some practice, some join judiciary at the district
level, some adorn the constitutional Courts and some become
lawmakers.”16

The late Mr. Ardeshir Cowasjee, a renowned columnist of
daily Dawn while writing in Dawn on this judgment banked a lot
of hope from the Supreme Court that it will continue to take
appropriate measure for the improvement of legal education in
the country.’” There are many instances where Article 184 (3) was
invoked for the purpose of “public interest” viz; Shehla Zia case!s
and once again, the Apex Court heard the petition of Pakistan Bar
Council, in declining standards of legal education in the country,
were raised by the Apex Court. This foundational judgment
elaborated how to cope up with this problem and divided the
strategy into three stages viz; i) the academic stage; ii) the
professional stage comprising both institutional training and
practical training and iii) continuing legal education.?

16 Ibid.,

17 Ardeshir Cowasjee, “Looking to the Future” Dawn Sunday, June
27,2010.

18 Shehla Zia case, PLD 1994 SC 693.

19 PLD 2007 SC 394, Para 15.
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The courts when invokes its original jurisdiction face
challenges and responsibility lies on the shoulders of Bench, Bar
and also on academia alike to produce such lawyers who can
handle the challenges with a strong base of legal education. The
Supreme Court astutely posed questions on the competency and
capacity of the law colleges whether they are offering the cross-
listed courses enabling law graduates to cope with the rapid
development in socio-economic fields and not merely in this field
area but also posed question whether in this complex world
wherein Islamic law needs to find out new ways and means to for
emergent issues. The law should not be taught in isolation where
only Bare Acts are taught and lawyers are prepared for a limited
purpose rather they should be taught interdisciplinary subjects of
socio-economic.? The aim to pose these questions was described
by the Apex Court, is to devise legal education curriculum in such
a way that the law graduates can handle the challenges at
domestic and international level.2!

“A graduate joining the law professional course should have an
objective world view which can only be realized if the course
content is revamped both at the graduate and LL.B. levels. The
issues confronting the people at the national level and the
humankind at large warrant serious thought on what to study to
attain a dignified place in the comity of nations, to develop and to
live in peace in a world characterized by multifaceted diversities.
Towards that end, many questions need to be addressed. Some of
those could be: are the colleges offering a course to prepare the
graduates to comprehend, confront and resolve the issues of
contemporary age? Is the course content wide enough to include
the social sciences which have a bearing on the socio-political
dynamics or have the courses been suitably amended in response to
the growing interdependence of States in the wake of globalization?
Does it include the recent development in International Law of
Arbitration, Alternate Dispute Resolution Mechanisms, Intellectual
Property, and computer technology? Has the concept of sustainable
development based on the intra-generational, intergenerational and
inter-species justice spelt out in the "Earth Chapter", been
introduced in courses on environmental law? In a world divided by

20 LUMS Official Website at:
https:/ /lums.edu.pk/books/undergraduate-student-handbook.

2l Jon Mills and Timothy McLendon, “Law School as Agents of
Changes and Justice Reform in the America” and Para 19 of PLD 2007 SC
394 and Warkey, A. M, “Learning Objectives of Legal Education in India:
A Critique” Cochin University Law Review Vol. XV, 1991.
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faiths and in the wake of growing misconception of Islam, does the
study of Islamic Law include its pluralistic dimension? Has the
institution of "[jtihad" been accorded a dynamic construction to play
its role in the evolution of law in the modern age? Has the study of
law been made as comprehensive and multi-disciplinary as has
been done in some of the renowned universities and law schools
abroad? These questions may not be exhaustive. The aim should be
to revise the courses in accords with our domestic requirements and
international obligations.”22

In this brief article, I would like to discuss about the Supreme
Court judgment in Pakistan Bar Council v Federal Government?
and directions made in that the judgment and the Legal Education
Rules 2015 notified by the Pakistan Bar Council, to implement the
directions given by the Supreme Court of Pakistan in the year
2007. I will also discuss briefly the practices being adopted by
India, the US, and the UK to tackle legal education. Then I will
through light on the recommendations given by the Special
Committee on the Structural Reform in Legal Education
constituted by the honorable Supreme Court - this I will couple
with available literature local and international. Then, in

conclusion, I will give some of the recommendations.

2. Regulatory Bodies for Legal Education

The legal education regulation is almost done on the same footing
in the US, UK, India, and Pakistan. In the beginning, American
legal education was conducted by the US State Department of
Education and subsequently, this function was delegated to the
American Bar Association. In 1952 and onwards, the American
Bar Association has been delegated the task of accreditation of law
schools in the United States of America and to make the rule and
standard for legal education. The US State Department of
Education every five years renews the accreditation authority to
the American Bar Association.2*

In 1992, the American Bar Association published an
exhaustive Report of the American Bar Associations” Task Force

2 PLD 2007 SC 394, Para 19.

2 Ibid.,

24 Margaret Martin, Jon C Dubin and Peter A Joy, “Legal Education:
Best Practices Report United States”, PILNet, available at:
https:/ /www.coursehero.com/file/32704861/ The-Development-of-
Legal-Education-in-the-United-Statesdoc/ .
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on law schools and the profession, also known as the MacCrate
Report? which among others identified ten lawyering skills and
four professional values for all members of the legal profession.
Ten fundamental lawyering skills are mentioned here:

1. Problem-solving

Legal Litigation and alternative dispute resolution

2. Legal analysis

3. Legal research

4. Factual investigation
5. Communication

6. Counseling

7. Negotiation

8.

9.

Organizational, administrative and time management
skills.
10. Recognizing and resolving ethical dilemmas

The four fundamental values of the legal profession are as

below:
1. Competent representation;
2. Striving for justice
3. Striving to improve the profession; and
4. Professional self-development

In the same report, it was emphasized that students should be
prepared in such a way that they get skills and professional
training apart from legal research, legal analysis, and problem-
solving instructions. The other main findings were assurance of
clinical legal education during the student-ship and then
afterward continuing legal education as a lifelong toolkit.26

The primary goal of legal education in the US is to prepare the
graduate for the practice of law and it is the responsibility of the

%5 Robert MacCrate, “Legal Education and Professional
Development: An Educational Continuum.” Report of the Task Force on
Law Schools and the Profession: Narrowing the Gap”. American Bar
Association, Section of Legal Education and Admissions to the Bar, July
1992. The Mac Crate Report is named after Robert MacCrate, Esq.,
Chairman of the Task Force.
https:/ /www.americanbar.org/content/dam/aba/publications/misc/1
egal_education/2013_legal education_and_professional_development_
maccrate_report).authcheckdam.pdf.

2 Tbid.
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law schools to ensure that the law students enter the profession of
lawyering with effectiveness and responsible participation.
Unfortunately, the most of law schools are merely preparing
students to pass Bar Exam and the most important part of the
legal education to prepare the students professionalism and
ethical is missing, ultimately hampering effective dispensation of
justice. In England, The Bar and the Law Society evaluate
curriculum and effectiveness, and the teaching method is strict
oversight.2

In Pakistan, Pakistan Bar Council in coordination with the
Higher Education Commission of Pakistan regulates the legal
education. The Legal education committee of the PBC time to time
revises its Rules for legal education. In the year 2015, on the
recommendations of National Curriculum Revision Committee of
HECP?, the PBC revised Legal Education Rules 2015, wherein
inter alia, five years law degree has been made mandatory in the
country and 3 years law degree was abolished from Fall Semester
2018.30 The confusion of jurisdiction continues to exist because of
dual supervision by HECP and PBC. These discrepancies have
been pointed out by two research articles and more interestingly,
the solution to this problem more or less is the same,
recommended by the scholars.?!

27 Ibid.

2 Sandra R. Klein, “Legal Education in the US and England: A
Comparative Analysis”, Loy. L.A. Int’l. & Comp L.]. Vol. 13 (1991), p. 601.

2 National Curriculum Revision Committee (NCRC), revised
Curriculum of LL.B 5 Years and submitted recommendation to Pakistan
Bar Council. Higher Education Commission of Pakistan Revised Edition
2015, HEC, Islamabad. Available at:
http:/ /hec.gov.pk/english/services/universities/ RevisedCurricula/Do
cuments/2014-15/Final %20Curriculum%20%20LLB.pdf.

30 PBC Notification No.SRO 1265/ (1)/2015 dated December 19, 2015
vide Section 13 (j & k) 26 (c) (iii) and 55 (q) of the Legal Practitioners &
Bar Councils Act, 1973. Available at:
http:/ / pakistanbarcouncil.org/ pakistan-bar-council-recognition-of-
universities-rules-2005/.

31 Osama Siddique, “Martial Law and Lawyers”, and Ahmed Ali
Khan, Challenges of Legal Education in Pakistan: A Review.
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In India, Bar Council of India (BCI) which was established
under Advocate Acts 1961%, regulates the legal education and law
colleges/schools. One of the main responsibilities of BCI is to keep
close vigilance for standards of legal education and law
colleges/schools. The enrollment in Bar for becoming as an
Advocate is only allowed for those law colleges/schools which
are recognized by the Bar Council of India%. The clauses are as
below:

“6. [T]o promote legal education and to lay down standards of legal
education. This is done in consultation with the Universities in
India imparting legal education and the State Bar Councils.

7. To recognize Universities whose degree in law shall be a
qualification for enrolment as an Advocate? The Bar Council of
India visits and inspects Universities, or directs the State Bar
Councils to visit and inspect Universities for this purpose.”

3. Criteria for Admission in Law Colleges

The admission criteria in law colleges have been a non-serious
issue and no proper test used to be taken for admission in law
colleges except a few, in Pakistan. The Lahore University of
Management Sciences (LUMS) is the only private university in the
country which conducts a comprehensive test of international
level for the admission in the university. Initially, the university
used to conduct LCAT (LUMS Common Admission Test) but
afterward, it has started to take the SAT, which is on the pattern of
USA, for university-wide admission.3* Recently the Supreme

82 Bar Council of India under the tab About BCI available at
http:/ /www.barcouncilofindia.org/about/about-the-bar-council-of-
india/

3 “Rules of Legal Education”: Chapter II, Standard of Professional
Legal Education under Sub-Title “Recognition Universities”, “Bar
Council of India,” Part IV: Rules on standards of legal education and
recognition of degrees in law for the purpose of enrolment as advocate
and inspection of Universities for recognizing its degree in law under
Sections 7(1)(h) and (i), 24(1)(c)(iii), and (iiia), 49(1)(af), (ag), and (d) of
the Advocates Act, 1961 made by the Bar Council of India in consultation
with ~ Universities and State Bar Councils. Available at:
http:/ /www.barcouncilofindia.org/wp-
content/uploads/2010/05/BCIRulesPartIV.pdf.

3 Ahmad Ali Khan, “Legal Education in Pakistan: A Review”.
Ahmad Ali Khan was then Dean Faculty of Social Sciences, University of
Peshawar and he has been attached with the HEC for curriculum
development committee. See also Nyazee.


http://www.barcouncilofindia.org/about/about-the-bar-council-of-india/
http://www.barcouncilofindia.org/about/about-the-bar-council-of-india/
http://www.barcouncilofindia.org/wp-content/uploads/2010/05/BCIRulesPartIV.pdf
http://www.barcouncilofindia.org/wp-content/uploads/2010/05/BCIRulesPartIV.pdf
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Court of Pakistan has made mandatory that every student who
wants to take admission in law must pass LAT (Law Admission
Test) and the Higher Education Commission of Pakistan has been
entrusted the task to conduct Law Admission Test all over
Pakistan3.

A similar test is conducted for the admission in National Law
Schools all over India namely Common Law Admission Test
(CLAT). The Bar Council of India (BCI) tried to impose age limit
20 years for CLAT but the Supreme Court of India in 2015
scrapped this restriction of age imposed by BCI*. The BCI again
imposed a ban of age in 2016 by invoking Rule 28 of Legal
Education Rules, 2008 but Supreme Court of India stayed and the
case is still pending for adjudication. The Common Law
Admission Test (CLAT) is conducted all over India except a few
law colleges like Jindal Global Law School gives admission
through LSAT and National Law School, New Delhi, through
AILET. Contrarily, in England, the student has to do Advanced
Level (A-Level) for entering into law or any other degree, and a
student has to start law school from the age of 18/19 years.?”

4. Supreme Court Judgment in C.P No.134 of 2012 on the
recommendations on the Report of Special Committee on
Structural Reform in Legal Education

To implement the directions given in the Pakistan Bar Council v
Federation Government, the Supreme Court constituted a
Committee known as Special Committee on Structural Reform in
legal education, which submitted a detailed report wherein almost
all the stakeholders were taken on board except few but
important. The committee in its introduction has highlighted the
importance of apex court for taking notice in improving the

% Judgment decided by the Full Bench of Supreme Court of Pakistan
in CP No.134 of 2012 and CMA No.1864 of 2010 available at the website
of Supreme Court of Pakistan at:
http:/ /www.supremecourt.gov.pk/web/user_files/File/Const.P._134_2
012_21012019.pdf. Since the judgment is “Not Approved for Reporting”,
official citation is not available.

% Mayank Shekhar, “Challenges of Legal Education in 21st Century”
available at: https:/ /www legalbites.in/ challenges-legal-education-21st-
century/.

37 Klein.

3 PLD 2007 SC 394.


http://www.supremecourt.gov.pk/web/user_files/File/Const.P._134_2012_21012019.pdf
http://www.supremecourt.gov.pk/web/user_files/File/Const.P._134_2012_21012019.pdf
https://www.legalbites.in/challenges-legal-education-21st-century/
https://www.legalbites.in/challenges-legal-education-21st-century/
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standard of legal education. The Committee has expanded the
stakeholders and did rightly so to have included Bar, Bench, HEC,
law colleges, professional etc. The Higher Education Commission
of Pakistan is governing and regulatory body for overall
education in Pakistan for public and private universities.? The
Special Committee highlighted the following types of legal
education being imparted in Pakistan are as under:40

1. 3 year LLB by Punjab University and other provincial
universities (which is now stopped). The admission in the program is
allowed after two years of graduation (BA);

2. 3 years LLB (Hons) External Degree. The London degree is
awarded in Pakistan. The admission in this program is allowed after A-
Level, FA/FSc (Intermediate); and

3. 5 years of BA/LLB. The admission in the program is allowed
after A-Level, FA/FSc (Intermediate)

A question may arise in one’s mind that why it was felt
necessary to start 5 years LLB program? The short answer to this
question is because of the continuous deterioration in the standard
of legal education.#! The answer is that in the first two years of BA
phase of this program, plenty of cross-listed courses are taught:
ranging from sociology, anthropology, communication skill,
political sciences and many more.*2

The number of the year was not mentioned in the Pakistan Bar
Council Case®, in that judgment, only policy matter was
discussed and rest of the issues were entrusted to a Commission
constituted under the Chairmanship of Justice (Retd) Nasir Aslam
Zahid. Historically, in Pakistan, the five years LLB was in practice
in International Islamic University Islamabad and in 2003, Lahore
University of Management Sciences (LUMS) started its five year
BA/LLB program in Department of Law & Policy, now a full-
fledged school ie. Shaikh Ahmad Hassan School of Law

3 Press Release of Pakistan Bar Council of 21th January 2018.
Available at https:/ /www.dawn.com/news/1428432.

40 Special Committee for Structural Reforms in Legal Education.

41 The Report of the Special Committee.

42 See detailed revised “Revised Curriculum of LLB (5 years) HEC,
Islamabad. Available at:
http:/ /hec.gov.pk/english/services/universities/ Revised Curricula/Do
cuments/2014-15/Final %20Curriculum %20%20LLB.pdf.

4 PLD 2007 SC 394.


https://www.dawn.com/news/1428432
http://hec.gov.pk/english/services/universities/RevisedCurricula/Documents/2014-15/Final%20Curriculum%20%20LLB.pdf
http://hec.gov.pk/english/services/universities/RevisedCurricula/Documents/2014-15/Final%20Curriculum%20%20LLB.pdf
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(SAHSOL).# The purpose to start this kind of LLB in Pakistan was
to create not-only-an-isolated-lawyer but also prepare such law
graduates who can meet the modern-day requirement of domestic
and International level.#5 In connection with five year BA/LLB
program, the Commission for Law College Reform, Punjab, in its
18-page report gave its recommendation to the Lahore High Court
stating that five years law degree is not workable and even the
commission told the High Court that five years law degree
program is spoiling the future of law students. The reason seems
behind this report that the commission realized the incapacity of
the universities and affiliated law colleges for teaching five years
law course.#¢ It is worth mentioning here that when LUMS was
going to start 5 years BA/LL.B (Hons), similar views were
expressed by one of the leading lawyers who has been and is still
associated with legal education regulation in the country, but the
advocate-cum-professor corrected himself after having interaction
with the graduates of LUMS Law School and not only corrected
himself but also praised the law program being offered at LUMS
Department of Law & Policy (now SAHSOL). The research,
writing, case study methods, preparing the brief and the initiative
of Clerkship at the Supreme Court of Pakistan was taken by
SAHSOL law graduates under the supervision and guidance of
Mr. Justice Jawad S. Khawaja®” and now the clerkship has become
an institutional part of the Apex Court of Pakistan,* made up the
mind of praise the program.

In the Pakistan Bar Council Legal Education Rules 2015, no
meritorious criteria was introduced for entrance into law colleges
and it was felt necessary to induct student into law degree

4 https:/ /sahsol.lums.edu.pk/.

4 Osama Siddique, “Martial Law and Lawyers”.

4% “5-year LLB program not workable, court told: Commission on
law education and colleges says course dangerous for future of next
generation”. The News, Saturday July 1, 2017. Available at:
https:/ / www.thenews.com.pk/ print/213660-5-year-LLB-programme-
not-workable-court-told.

47 Before elevation to Supreme Court, he remained Head of the
Department of Law & Policy and retired as Chief Justice of Pakistan.

4%  Official Website of Supreme Court of Pakistan at:
http:/ /www.supremecourt.gov.pk/web/user_files/File/Selected_Cand
idates_Clerkship_Programme_2018_19.pdf.


https://sahsol.lums.edu.pk/
https://www.thenews.com.pk/print/213660-5-year-LLB-programme-not-workable-court-told
https://www.thenews.com.pk/print/213660-5-year-LLB-programme-not-workable-court-told
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through proper entrance exam, hence on the recommendations of
Special Committee, the Supreme Court made it mandatory for all
aspiring student to pass Law Admission Test (LAT) and restored
Law-GAT for the enrolment into Bar and the HECP has been
entrusted the task to conduct these tests.** The Ph. D along with
others has been made mandatory qualification to become
Dean/Head of Department/Principal of Law College.®® The
relevant portion of the said report is as under:

“(i) The Dean Law Faculty/Head of Law Department/ Principal of
law college shall be Ph.D. in law with 8 years law teaching
experience/ practice experience in High Court or Master’s Degree
in Law with 15 years law teaching experience/ practice experience
in High Court or a retired Judge of the Supreme Court or a High
Court or a retired District & Sessions Judge having 5 years of
judicial service to his credit”5!

The Supreme Court, on the recommendations of the Special
Committee, 3 year LLB and evening classes have stopped.’? In
England, LLB degree holder is not allowed to practice in the
courts without doing Bar Practical Courses whereas in Pakistan
LL.B (Hons) External degree holder used to enroll in the Bar
without studying procedural courses even without Bar Entrance
Test.?® But now in Pakistan, this practice has been changed and
external degree holders stopped to take Law GAT without passing
some of the procedural courses which are mandatory syllabus by
PBC-HECP in Pakistan for 3-year LL.B and 5-year LL.B alike. As
per the decision of the Apex Court, every external graduate has to
pass five procedural courses which include (1) Constitution of
Pakistan; (2) Civil Procedure Code; (3) Criminal Procedure Code;
(4) Qanoon-e-Shahadat Order and (5) Specific Relief Act.>* For

49 Short Order on 31t August 2018, Paras No.1 and 2.

50 Ibid., Para 7.

51 1bid., Para 7 (i).

52 Tbid., Paras 9 & 10.

5 Honorable Mr. Justice Syed Mansoor Ali Shah, the then Chief
Justice of Lahore High Court now Judge of the Supreme Court of
Pakistan. Sheraz, Zaka, “Exemptions for Foreign Law Graduate set aside
by the Lahore High Court” Available at:
http:/ /courtingthelaw.com/2016/01/04/commentary/exemptions-for-
foreign-law-graduates-set-aside-by-lahore-high-court/.

54 Ibid., para 11.


http://courtingthelaw.com/2016/01/04/commentary/exemptions-for-foreign-law-graduates-set-aside-by-lahore-high-court/
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this, students have to take extra tuition for passing these courses
for which HECP will take the exam as per the Supreme Court
Judgment. The Supreme Court Order also directed the PBC and
Provincial Bar Councils to convince Federal and Provincial
Governments for the allocation of budget for the betterment of
legal education and law reform in the country.5> So now, the ball
is in the court of federal and provincial government whether they
want to bring a drastic change in the justice system of Pakistan or
not, there should also always hope for positive aspect.

One of the major causes in declining the standards in legal
education; is teaching method and assessment/evaluation of
examination. The one-way teaching style which produces merely
memorization/Rota-ism ultimately discourages the debate culture
in the society. The method of teaching adopted through Socrates
and Dialogue, help in producing intellectualism and independent-
minded peoples whereas memorization merely helps to pass the
exam for getting a degree. The Special Committee devoid of any
such recommendations and did not discuss the teaching
techniques and methodology, though it briefly discussed the
evaluation of exam and assessment.’6 The LUMS adopted the
teaching method on the pattern of Harvard Law School i.e.
casebook and Socrates dialogue method, this is applauded
because it opens the minds of the society and generate a healthy
debate which ultimately broadens the horizon of the knowledge.5”

To ensure continuous monitoring and implementation of the
judgments and recommendations of Specials Committee, a
separate Directorate of Legal Education within Pakistan Bar
Council has been directed to establish.® A similar Directorate of
Legal Education is already working under the Bar Council of
India® to improve and promote legal education, to ensure justice
system reform for achieving the goal to enforce fundamental
rights guaranteed in the Constitution. The honorable Court

% Ibid., para 13.

5% Short Order C.P No.134, para 15.

57 Klein.

58 C.P No0.134 of 2012, Para 16.

5 Directorate of Legal Education, Bar Council of India. Available at
http:/ /www.barcouncilofindia.org/about/about-the-bar-council-of-
india/ directorate-of-legal-education/ .
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expected from the senior members of the Bar to contribute for the
quality control in legal education and legal profession because
academic qualification alone cannot fulfill all the requirement of
the standard of legal education.

The libraries in universities play an important role in the
development of knowledge and the importance of libraries in law
colleges become more important and without proper law library®?,
life in law school is almost impossible. In this modern age, merely
printed material is insufficient electronic sources, for example,
Pakistan Law Site, JSTOR, Lexis Nexis etc. must be part of the law
library.©2 It would be appropriate to mention here that the law
library of Shaikh Ahmad Hassan School of Law (SAHSOL) of
LUMS is one of the best libraries in the country.®* The Supreme
Court in CP No.134 para 10, emphasized to conduct a mooting,
mock trial for instilling trial skills in the law students, to engage
them in clinic law where students can handle real-life cases in the
court. Apart from this, the honorable Court also directed law
colleges to provide such atmosphere to the law students where
they can get negotiation skills, interviewing skill and mediation
skills enabling them to excel in the diversified legal field. The
Court further said:

“. . . [lleading law schools in the world that offer multifaceted
curricula inclusive of clinical legal education, mooting, mock trial,
client interviewing, negotiation and mediation to provide students
with an insight into the practical requirement of law practice.”¢*

The Supreme Court directed law schools to include
interdisciplinary courses so that law graduates become versatile
and they could be avoided intellectual starvation in this
technologically advanced age. It is the prime responsibility of the
law colleges/schools to prepare competent lawyers because all
other stakeholders receive lawyers so the first responsibility lies
on the shoulders of law colleges/schools hence they have to make
such arrangements to create such atmosphere where competent,

60 CP No.134 of 2012 Para 14.

61 CP No.134 of 2012

62 Tbid., Para 13.

6 Osama Siddique, “Martial Law and Lawyers”.
64 CP No.134 of 2012, Para 10.



60 ROLE OF THE BAR AND BENCH

dynamic, honest lawyers are prepared.®> Osama Siddique
explained reasons in his monumental research article on legal
education, as to why Lahore University of Management Sciences
(LUMS) started five years BA/LL.B in the country.s

It is highly expected that a public and private sector law
college at-least one in each category, become a Center of
Excellence in Legal Education in the country and for the purpose
of establishing such Center of Excellence, we can learn from the
Indian experience of National Law School of India University®”
(NLSIU)¢8. In the private sector of Pakistan, the LUMS Law School
- Shaikh Ahmad Hassan School of Law (SAHSOL) has
tremendous potential to become Center of Excellence in Legal
Education.®® The author further said:

“The Lahore University of Management Sciences (LUMS)—a
private, nonprofit university established in 1985 —also agreed to
lend assistance as a possible role model since it had recently
introduced a new and much improved legal curriculum for a five-
year B.A.-LL.B. degree. Further, the university had demonstrated an
initial commitment to develop a full-time research faculty, improve
pedagogical and examination approaches, and create an
institutional structure for legal education in line with international
best practices.”70

The LUMS leadership is committed and striving to make it so.
In such centers, the legal graduates could be prepared and it
would be helpful in instilling research culture in the country, for
producing literature of international standard and Islamic
Research Institute, International Islamic University Islamabad is

65 CP No.134 of 2012, Para 11.

¢ Osama Siddique, “Martial Law and Lawyers”.

67 Ibid.

68 Official Website:
https:/ /www.nls.ac.in/index.php?option=com_content&view=article&i
d=40&Itemid=25.

6 Osama Siddique, "Legal Education in Pakistan: The Domination of
Practitioners and the “Critically Endangered” Academic." Journal of Legal
Education 63: 3 (2014).

70 Ibid., p.507.
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already contributing quality work.” It would be helpful to learn
from their experience.

To keep pace with the new developments in modern
technology and in the legal field, the Continuing Legal Education
(CLE) has become imperative. In the United States and the United
Kingdom, the continuing legal education is mandatory and
lawyers are provided continuous legal training. In Pakistani
scenario, the continuous legal training is far more necessary
owing to the poor legal education at law colleges. It is worth
mentioning here that most of the new lawyers learn basic legal
skills when they join the profession.”2 The continuous legal
training phenomenon is not and should not confine to the Bar
only but judges also need Continuing Legal Education during
their judge-ship particularly for the District Judiciary. In Pakistan,
to some extent, the Federal and Provincial Judiciary Academies
are providing training to the newly inducted and existing
judges.” The honorable Justice Umar Ata Bandial, while writing
for the Court in C.P No.134 of 2012, quoted a Canadian Supreme
Court case to highlight the importance of continuing legal
education and said:7*

“A lawyer’s professional education is a lifelong process. The
legislation is amended, the common law evolves, and practice
standards change as a result of technological advances and other
developments. Lawyers must be vigilant in order to update their
knowledge, strengthen their skills, and ensure that they adhere to
accepted ethical and professional standards in their practices.””

The Law and Justice Commission of Pakistan, Pakistan Bar
Council, and all Provincial Bar Councils need to undertake a
comprehensive study to review legal education syllabus and
devise the ways and means to improve the legal education 76 so

71 Official Website available at: https:/ /iri.iiu.edu.pk/.

72 Osama Siddique, "Legal Education in Pakistan: The Domination of
Practitioners and the “Critically Endangered” Academic."

73 Ziaullah Ranjha, “Legal Education” Dawn, October 2, 2015
available at: https://www.dawn.com/news/1210297, and also directed
by the honorable Supreme Court in CP No.134 at para 14.

74 CP No.134 of 2012, para 14.

75 Sidney Green v. the Law Society of Manitoba - 2017 SCC 20, p. 1.

76 Tbid.


https://iri.iiu.edu.pk/
https://www.dawn.com/news/1210297
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that fake apprenticeship and substandard law colleges could get
rid-off. The reasons to make CLE mandatory in the USA was
necessitated, shared by Chief Justice of United States of America
while addressing the American College of Trial Lawyers District
Columbia, he told that the performance of the lawyer appearing
before the court are very poor and they are not properly doing
their job. They are getting on-the-job training at the expense of
their client. In his own words:

“. .. [i]n some jurisdictions up to half of the lawyers who appear in
Courts are so poorly trained that they are not properly performing
their job and that their manners and their professional performance,
their professional ethics offend a great many people. They are
engaging in on-the-job training at the expense of their clients'
interest and the public.”””

5. Conclusion

It has been more than a decade, since Supreme Court had
pronounced the Pakistan Bar Council judgment wherein it
directed all stakeholders, particularly, Pakistan Bar Council to
take appropriate measures for ensuring that law colleges provide
quality legal education so that competent lawyers can join Bar for
able assistance to the Courts. The PBC Judgment’® and the
research article highlighted the substandard in legal education in
2007, still haunting legal education. In 2018, after a decade, again
the Supreme Court, on the detailed recommendations by the
Special Committee on Structural Reforms in Legal Education, has
directed the Pakistan Bar Council and HECP to ensure
qualitatively legal education and it is highly hoped that this time
these directions will be implemented seriously by the PBC, HECP
and Law Colleges.

The fundamental rights guaranteed in the Constitution of the
Islamic Republic of Pakistan 1973, ensure rule of law, access to
justice, assurance to provide the accused with counsel of his own
choice, cannot be achieved without a robust and competent Bar
and the Bar will remain barren without a qualitative and
meaningful legal education. To provide practical exposure to the
law students, the resources of District Judiciary should be utilized

77 PLD 2007 SC 394, Para 20.
78 PLD 2007 SC 394.
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for clinical law and law students should include in this Clinic Law
Program. This process has tremendous potential to prepare
competently and committed lawyers. Therefore, more than
anybody else, the first responsibility lies on the shoulders of law
colleges to prepare competent lawyers and secondly, Bar
Councils’ responsibility starts to filter at the time of induction of
competent lawyer into Bar. The Bar Councils and Bar Associations
have to implement the directions at the cost of their vote bank, for
the sole purpose of preparation of competent lawyers so that the
Bench can have able assistance from the Bar.

This time, we should have strong hope that PBC and HECP in
close coordination with law colleges will implement the directions
given by the honorable Supreme Court of Pakistan. I here quote
from a research article that is still relevant, on legal education
which was written in the year 2007 when the Supreme Court, PBC
case, gave directions for improving the legal education in the
country. The author concluded his article in the following words:

“The creation of an academic culture is a long-term process resting
on sustained financial support and the creation and sustenance of
research grants, augmentation of faculty salaries, and the
establishment of research infrastructure. It is also dependent on
strong formalized assurances and protections for freedom of speech
because legal academics are most likely to venture into
controversial and heavily debated areas and cannot carry on
independent and intellectually honest research unless they are
confident that they will not become victims of conscience. The
creation of tenure-track systems in colleges/universities can
contribute to the development of an academic culture as well as
providing safeguards for freedom of speech.”7

sk ok sk skosk ke sk skeskosk sk skok ok

7 Osama Siddique, “Martial Law and Lawyers”.
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Legal Education in Pakistan: Problems & Prospects
in the Context of 21st Century

. *
Marvi Sarmad

Abstract:

Legal sector is the backbone of any country and role of lawyers in a
society draws special attention. But, health of legal education in
Pakistan appears to be taking its last sighs, due to lack of attention by
universities as well as professional bodies. Some other reasons for this
deteriorating state of legal education are lack of clear standard policy
in respect of law degree curriculum, advanced teaching and
examination methodologies and university accreditation. According
to an estimate, there are about 100 law colleges affiliated with 20
universities in Pakistan and these numbers are still growing at an
exponential rate in the Country. Yet, legal education has remained
ignored and underfunded in state owned law institutes; whereas,
private law schools have focused more on maximizing profits rather
than to provide quality education. Due to lack of advanced teaching
methodologies in law institutes and research in legal sector, the legal
education standard has neither risen in the country nor has an
environment of quality research in legal sector ever developed. In-
fact, it has depleted the discourse on law, rights and justice
nationally. Resultantly, society has never learned the value of legal
academics and scholars. Thus, this is a high time to critically evaluate
this situation and take measures to modernize legal education system
by aligning it with global standards and making it more market
driven. As, CPEC initiative also demands to familiarize legal
researchers of both countries with each other’s legal system as China
observes Civil law system, whereas, Pakistan follows English
common law. This research paper is an effort to portray the current
picture of legal education in Pakistan and the challenges it faces due
to above cited reasons, as well as discusses the opportunities and
reforms that can be introduced to strengthen the roots of this system.

Keywords: Legal sector, role of lawyers, legal education in
Pakistan, challenges, opportunities, reforms,
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1. Introduction

Law governs societies, without it the world is nothing but chaos.
This is the reason, the words law, legal education and national
development have become interrelated in the contemporary
world. Law is the basic tool to maintain peace and order in the
society and to protect fundamental rights of people while keeping
check on executive powers of Governments. It is an instrument
with which a country’s civilization, access to justice, welfare of its
people, as well as potential for modernization and advancement
can be measured. It can be said that Law outlines structure of a
nation and legal education builds its foundations.

Legal education is defined as: "The education of individuals
who intend to become legal professionals or those who simply
intend to use their law degree to some end, either related to law
(such as politics or academic) or business. It includes: First
degrees in law, which may be studied at either undergraduate or
graduate level depending on the country; Vocational courses
which prospective lawyers are required to pass in some countries
before they may enter practice; Applied legal education for
specific branches of law such as, Business law, Human resource
and Labor laws, Property laws, Family laws, Human rights &
Legal awareness, Taxation law, intellectual property laws and
many more; and, Higher academic degrees and doctorate.”?

In this context, legal education can be defined as a branch of
social science which imparts legal knowledge in students by
enabling them to join legal profession for practicing the principles
and provisions of law. It is a multi-discipline and multi-objective
education that develops intellectual human capital, required for
building the legal system. It provides a platform and methodology
that ensures rational and non-violent resolution of disputes and
conflicts. The products of legal education contribute to national
development by bringing positive change in social, economic and
political arenas. Hence, it can be summed up that without an
organized legal education system, the objectives of access to
justice and its dispensation, and enforcement of rule of law to
safeguard the fundamental rights enshrined in the constitution

1 See, Babylon Dictionary definition of Legal Education.
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cannot be achieved; because an impartial, honest and
conscientious judicial department and a competent, independent
and dynamic bar can only develop with quality legal education
system.2 Not just bar and bench, legal education is equally
essential for other walks of life including legislature, executive,
governance, prosecution, bureaucracy, corporate, and commercial
sectors, because all human activities whether be social or political
or economic revolves around the legal framework. However, law
graduates, associated with legal profession hold dual
responsibilities, i.e. to apply legal knowledge with the aim to
enhance public’s access to justice and to promote legal awareness
by sensitizing people about their rights and obligations plus
regional and national issues. Thus, every nation whether be
developed, developing or under-developed needs a high-quality
legal education system that abreast students with legal knowledge
and prepare them to respond challenging questions of 21st century
world.

The health of legal education system is determined through
assessment of certain factors such as, the institutes that offer law
degree, the curriculum, teaching faculty, methodology of teaching
adopted and most importantly, the products of such institutes, i.e.
law graduates. Legal experts and academics are of unanimous
opinion that Pakistan’s existing legal education system is severely
plagued and is not capable to respond the needs of time. Its
standard has significantly declined over the years due to various
reasons, including increased number of substandard law colleges,
absence of qualified and committed teaching faculty,
infrastructure and other facilities, lack of interest of regulatory
authorities to maintain prescribed education and quality
standards, etc. Thus, it is high time to assess and review the
policies to meet the growing challenging needs of society. This
paper aims to identify the gaps in the system, analyze their causes,
the challenges it faces and their consequences, the prospect
opportunities that can be explored to modernize this system and
reforms that can be introduced to improve quality and standard of
legal education.

2 Constitutional Petition No.9 of 2015, Honorable Supreme Court of
Pakistan.
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2. Overview of Existing Legal Education System in Pakistan

In this era of knowledge capitalism, financial liberalization and
cross border economic transactions, legal profession needs to be
capable to meet the international standards. Today, law
professionals play variety of roles such as lawyers, jurists,
legislators, policy makers, business consultants, mediators, law
reformers, human rights activists and others. This expansion in
the role of legal professionals demands production of skilled
intellectual legal products, having deep wunderstanding of
interdisciplinary courses. Hence, it is essential that legal education
not only equip the students with interdisciplinary knowledge and
skills but groom them to take the responsibilities lying ahead of
them.

This increased demand of law as a profession has escalated the
need for law institutes in Pakistan. Resultantly, a swarm of private
law institutes have come in the market. Despite establishment of
several law institutes, the standard of legal education has
significantly declined in the country, because only a few institutes
impart quality education; whereas, most operate for commercial
gain. As reported, around 137 law institutes are imparting legal
education in the country® and these numbers are continuously
growing at a substantial rate due to lack of supervision from
affiliating universities and Bar Councils. The Pakistan Bar Council
Education Rules 2015 recognizes 32 law universities which are
imparting legal education in the country.* Out of which 11
universities are empowered to affiliate law colleges within their
defined territorial jurisdictions.> Here, both universities and
colleges are imparting legal education in the country. Therefore,
the word law institute has been used in this research paper to

3 See, List of Affiliated Colleges available on page 28 and 29 of The
Judicial System of Pakistan, Dr. Faqir Hussain, Director General Federal
Judicial Academy, available at:
http:/ /www.supremecourt.gov.pk/web/user_files/file/thejudicialsyste
mofpakistan.pdf.

4 See, First and Second Schedule of Pakistan bar Council Legal
Education Rules, 2015, wherein 28 Universities are listed in first Schedule
and 4 in the Second.

5 See, Pakistan Bar Council Vs The Federal Government and Others,
reported as PLD 2018 SC 1891.


http://www.supremecourt.gov.pk/web/user_files/file/thejudicialsystemofpakistan.pdf
http://www.supremecourt.gov.pk/web/user_files/file/thejudicialsystemofpakistan.pdf
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denote both institutes. Most of the law institutes lack proper
buildings, infrastructure, class rooms, libraries and computer labs,
whereas, only a few conduct regular classes. As observed, the
drop outs from other professional colleges and universities get
enrolled in these law institutes and then join Bar. Resultantly, no
quality product comes in the market.

Previously, these law institutes used to offer three different
law degree programs, i.e. (i) a three years LLB degree program
that has been discontinued from December 2018¢ on the orders of
Honorable Supreme Court of Pakistan.” For admission in LLB
three years course, no eligibility criteria was specified except a
graduation degree or minimum qualification of 14 years in
student’s choice of subject, resulting in enrolment of dropouts of
other professional institutes to law colleges. The quality of
teaching faculty and curriculum of this program also required

interference.

(ii) A five years LLB program that has been introduced by PBC in
place of three years LLB program with aim to impart more
comprehensive legal education. By virtue of PBC Education Rules
2015, PBC will be responsible to regulate this program. Now,
students who seek to pursue a law degree may seek admission in
five years LLB program with minimum qualification of
intermediate and on the basis of merit.8

LLB five years program follows the curriculum, learning
objectives and learning outcomes which was initially designed by
National Law University Project and approved by HEC and PBC
after getting feedback from academics and legal faculty members
from all over the country® After receiving feedback and
suggestion from various universities, in 2015, HEC significantly
reviewed this curriculum in order to make it compatible with
international educational standards and to address national,

¢ See, Rule 6 of the Pakistan Bar Council Legal Education Rules, 2015

7 See, 2018 SCMR 1891

8 See, Rule 4(II) of the Pakistan Bar Council Legal Education Rules,
2015

? See, HEC Report on Curriculum of Law for 5 Years LLB Program,
http:/ /hec.gov.pk/english/services/universities/ Revised Curricula/Do
cuments/2010-2011/Law-2010.pdf#search=llb.


http://hec.gov.pk/english/services/universities/RevisedCurricula/Documents/2010-2011/Law-2010.pdf#search=llb
http://hec.gov.pk/english/services/universities/RevisedCurricula/Documents/2010-2011/Law-2010.pdf#search=llb
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economic, political, and social issues.’® The LLB Curriculum
specifies 166 total credit hours, distributed over the duration of
five years, where each semester prolongs to 15 to 18 weeks.
Accordingly, the number of courses per semester is 5 to 8 and
course load per semester is 15 to 18 credit hours. A student takes
10 compulsory courses of 28 credits, 8 general and non-law
courses of 24 credits and 34 law specific and major courses (4
elective courses inclusive) of 102 credits as well as research
project, dissertation and internship. During initial two years of
LLB five years program, foundation/ basic courses are being
taught including Introduction to Sociology, Principles of Political
Science, Introduction to Logic and Reasoning, and Introduction to
Psychology; whereas, prescribed law courses are usually being
taught during last three years. This curriculum has been designed
with the objective to impart quality legal education in students by
enhancing their skills and broadening their vision in respect of
political, economic and social environment in which legal system
functions.? and (iii) In addition of these two, there is three years
international/ external/ distance learning LLB program that is
being offered by private colleges, affiliated with University of
London. These institutes motivate students for self-directed study
from prescribed course material that is available to them in the
form of text books and online resources. For facilitation of
students, they also conduct lectures on different subjects. Any
institute that imparts this LLB external/ distance learning
program needs to be recognized from a foreign university and
seek NOC from PBC before commencement of business. PBC also
regulates these law institutes in accordance with the Pakistan Bar
Council Legal Education Rules, 2015; and has authority to de-
affiliate a law college that does not comply with the rules.12

10 See, HEC Report on Curriculum of LLB 5 Years,
http:/ /hec.gov.pk/english/services/universities/ RevisedCurricula/Do
cuments/2014-15/Final %20Curriculum %20%20LLB.pdf#search=Ilb

1 See, Page 10 of LLB 5 Years Curriculum by HEC,
http:/ /hec.gov.pk/english/services/universities/ RevisedCurricula/Do
cuments/2010-2011/Law-2010.pdf#search=I1lb and page 11 of Revised
LLB 5 Years Curriculum by HEC
http:/ /hec.gov.pk/english/services/universities/ Revised Curricula/Do
cuments/2014-15/Final %20Curriculum %20%20LLB.pdf#search=llb.

12 See, Rule 36 to 40 of Legal Education Rules, 2015.


http://hec.gov.pk/english/services/universities/RevisedCurricula/Documents/2014-15/Final%20Curriculum%20%20LLB.pdf#search=llb
http://hec.gov.pk/english/services/universities/RevisedCurricula/Documents/2014-15/Final%20Curriculum%20%20LLB.pdf#search=llb
http://hec.gov.pk/english/services/universities/RevisedCurricula/Documents/2010-2011/Law-2010.pdf#search=llb
http://hec.gov.pk/english/services/universities/RevisedCurricula/Documents/2010-2011/Law-2010.pdf#search=llb
http://hec.gov.pk/english/services/universities/RevisedCurricula/Documents/2014-15/Final%20Curriculum%20%20LLB.pdf#search=llb
http://hec.gov.pk/english/services/universities/RevisedCurricula/Documents/2014-15/Final%20Curriculum%20%20LLB.pdf#search=llb
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Aside from graduation degree programs, only a few public
sector institutes offer postgraduate and doctorate degree
programs; and if offered, these do not follow fully structured and
uniform curriculum across the country. Resultantly, legal research
and writing has never developed; and no recognized law journals
exist in the country.

3. Problems

In a civilized nation, the quality of legal profession determines the
quality of justice dispensation, because when an advocate
counsels his client about the case, he not only focuses on relevant
laws but keeps in mind its moral, economic and social impacts.
Moreover, it is the bar of same advocates, from which bench is
constituted, so the quality of legal education has direct
relationship with the quality of dispensation of justice in a
country. It is due to this interdependent relationship that
stumbling or failure of former affects the entire legal system in a
country.

The current status of legal education in country has adversely
impacted all walks of life, because most law graduates are
products of institutes which do not hold credibility to impart
quality education. The mandatory professional apprenticeship of
fresh law graduate with a senior advocate, for learning the court
room skills and ethics has also been compromise and has become
a formality. Resultantly, a batch of products is being launched in
the market that neither possess requisite legal knowledge nor
have any care for professional ethics. It is due to these reasons that
Bar has forgotten its responsibility to strive for supremacy of rule
of law and promotion for fundamental rights, rather has engaged
itself in non-professional activities, such as strike over non-
institutional issues and misconduct inside courts, which has
adversely affected the dispensation of justice.

Along with bar and bench, legal education has also taken its
toll on academics, researchers, law critics and legislators as
current system do not develop analytical and critical abilities, and
sound language skills in law graduates to prepare them for
assuming these roles. Consequently, research culture in legal
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sector has never developed in the country. All these problems call
for urgent action to revamp the current legal education system.

4. Challenges Posed to Legal Education System in
Contemporary World

After globalization and economic liberalization, legal education in
Pakistan has been posed several challenges, such as:

1. Transforming demands of legal market in national and
international arenas,

2. Recent innovations in technology and communication
sector,

3. Formation of new governing bodies in evolving areas of
the economy,

4. Development of transborder business activities,

5. Inducement of corporate environment in legal system after
introduction of intellectual property and other laws,

6. Increased demand of law as a profession by students,

7. Transformed legal education system, after discontinuation

of LLB three years program and introduction of five years

program,

8. Lack of co-ordination between bar, bench, Pakistan Bar
Council, HEC and academics,

9. Lack of foreign qualified academics in law institutes,

10. Unwillingness of authorities to improve condition of law

schools by upgrading infrastructure, building, data
resources in library and salary structure of faculty,
11. Lack of legal awareness about legal system among masses,
12. Lack of legal publications in the form of law journals and
law reports,

5. Deficiencies in Current Legal Education System

Previously, the objective of law schools was to impart theoretical
knowledge of certain statutory laws in students as a subject of
arts, rather considering it as a subject of science, learning and
analytical discourse. But, after economic liberty, globalization and
technological advancements, law has transcended local and
national boundaries and the local practice has converted into
transborder practice. This necessitates legal education system to
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equip students with interdisciplinary legal knowledge so they can
answer modern day questions relating to information technology,
intellectual property, human rights, corporate governance,
international trade, tax, environment, space, medical/ heath, civil,
criminal, consumer, family, and company laws, etc. but, our legal
education system has failed to produce such law graduates. In-
fact it has remained unstable and is continuously failing due to
several reasons, which have been highlighted by different bodies
at different forum includes following.

5.1. Overlapping Jurisdiction of Regulatory Bodies

Pakistan Bar Council and Higher Education Commission of
Pakistan are two regulatory bodies responsible for regulating the
legal education system in the country. The PBC is apex body in
legal profession, constituted!> under the Legal Practitioners and
Bar Councils Act, 1973 and elected4 in accordance with the same
regulation. PBC functions to promote legal education and
prescribe standards of such education in consultation with the
universities in Pakistan and the Provincial Bar Councils.’> It is
empowered to make rules in connection with the standard of legal
education to be observed by the Universities in Pakistan and the
inspection of universities for that purpose.’¢

PBC’s legal education committee is constituted!” to perform
these tasks and exercise the responsibilities in accordance with
rules framed by the PBC as Pakistan Bar Council Legal Education
Rules, 1978. These rules provide guidelines to the law universities
and colleges with regard to admissions in LLB course, the strength
of students to be enrolled in law colleges, duration of LLB course,
qualification criteria for part time teachers in law colleges,
provision of library, criteria of pass percentage in exams, adequate
representation of the Pakistan Bar Council on the board of studies,
faculty of law, board of Governors, and other law institutes set up

13 See, section 13(1)(i) of The Legal Practitioners and Bar council Act,
1973,

14 1bid., S. 11.

15bid., S. 13 (1) (j)-

16 Ibid., S. 11. 55 (q).

7" Constituted in accordance with section 15(2) of The Legal
Practitioners and Bar council Act, 1973.
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for governing the law colleges and other institutes, and inspection
of law colleges through inspection team appointed by the PBC,
and authority to de-recognize the degree of a non-compliant law
college or university, if found so during inspection. Then, in order
to improve the standard and quality of legal education and to
keep strong control and check on law colleges by controlling the
exponential growth of law colleges through a set of uniform rules
to be followed by all universities, affiliating private and
government law colleges in the country, the Affiliation of Law
College Rules were framed by PBC.18

The PBC is also authorized to recognize national and
international law universities whose awarded degree in law shall
be accepted for enrolment of law graduates as advocates.!?
Schedule 1 of said Rules recognized 11 universities within
Pakistan and 135 international universities from 16 different
countries across the world, who award law degree. Whereas, its
schedule 2 lists down 11 Pakistani and 4 foreign universities
whose degrees were recognized under these Rules after
31.12.2005.

However, in the year 2015 all these previously framed rules
were reviewed by PBC, being unable to address the issues of
deteriorating standard and quality of legal education across
country, and one set of uniform consolidated rules ‘The Pakistan
Bar Council Legal Education Rules 2015 were promulgated.
These rules recognize 32 Pakistani Universities and 247 foreign
universities.?0

On the other hand, the Federal Government established the
Higher Education Commission in 2002, with intent to promote
higher education by improving its quality and standard, research
and development in Pakistan.?! It also aimed to improve quality
and standard of higher education, to strengthen management and

18 See, Affiliation of Law College Rules, https://www.ma-
law.org.pk/pdflaw/ Affiliation % 200f % 20Law % 20Colleges %20Rules.pdf

19 Pakistan Bar Council (Recognition of Universities) Rules of 2005

20 See, S.R.0. 1265(1) /2015 Dated 19 December 2015.

2l See, Higher Education Commission Ordinance, 2002.
http:/ /www .hec.gov.pk/english/aboutus/Documents/455_HECOrdin
ance.pdf.


https://www.ma-law.org.pk/pdflaw/Affiliation%20of%20Law%20Colleges%20Rules.pdf
https://www.ma-law.org.pk/pdflaw/Affiliation%20of%20Law%20Colleges%20Rules.pdf
http://www.hec.gov.pk/english/aboutus/Documents/455_HECOrdinance.pdf
http://www.hec.gov.pk/english/aboutus/Documents/455_HECOrdinance.pdf
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governance in public and private sector universities across
Pakistan and to regulate funding of public universities. However,
through 18t Amendment in the Constitution of Pakistan 1973, the
Higher Education Commission has been decentralized and
devolved to provinces.2 Yet, only Punjab and Sindh provinces
have promulgated legislations in the matter.2? Therefore, legal
education in the country is still being regulated by federation
rather independently by provinces. However, astonishingly no
uniform policies are being followed across the country.

This parity of roles of both PBC and HEC and their
overlapping jurisdiction in respect of supervision of legal
education sector has resulted in number of ambiguities, such as,
who shall be formulating policies and rules, whose decision shall
have precedence over the other and who will define the standard
of legal education. Besides, despite having proper legislation and
functional institutes to regulate legal education in the country,
there has been no check upon the growth of substandard law
colleges that do not have qualified faculty, infrastructure and
other facilities, by any authority.

5.2. Inconsistent Model of Legal Education System

A country’s legal education system depends upon the legal
system it follows. Previously, Pakistan was unanimously
following U.K model of legal education and vocational training;
where universities and colleges impart academic legal education
followed by provisional six months vocational training or
apprenticeship in bar with a senior advocate having ten years of
bar standing and then appearance for bar enrolment exam.
However, this system failed due to fading mandatory vocational
training and bar entrance exam stages.

22 See, Constitution (Eighteenth Amendment) Act, 2010.
http:/ /www.pakistani.org/pakistan/ constitution/amendments/18ame
ndment.html.

2 See, The Sindh Higher Education Commission Act, 2013.
http:/ /sindhlaws.gov.pk/setup/publications/PUB-13-000721.pdf  and
The Punjab Higher Education Commission Act, 2014 (I of 2015).
http:/ /www.ilo.org/dyn/natlex/docs/ELECTRONIC/99331/118492/F
70917348 /PAK99331.pdf.


http://www.pakistani.org/pakistan/constitution/amendments/18amendment.html
http://www.pakistani.org/pakistan/constitution/amendments/18amendment.html
http://sindhlaws.gov.pk/setup/publications/PUB-13-000721.pdf
http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/99331/118492/F70917348/PAK99331.pdf
http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/99331/118492/F70917348/PAK99331.pdf
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To combat this eventuality, some law institutes have switched
to USA model of legal education, where law institutes provide a
blend of academic and vocational training, by introducing subjects
like drafting and conveyancing and mock trials in their
curriculum. However, its impact on a larger scale has not been
witnessed due to non-uniform adoption by all the institutes and
absence of clear policy and strategy about its implementation by
regulatory bodies.

5.3. Increasing Number of Law Colleges, Lack of Qualified
Teaching Faculty and Adequate Facilities

Undoubtedly, private sector assists the State by providing
facilities to that segment of society which can afford; but it only
works for profit maximization and does not concern itself with
need of people. So, country’s failing public education system has
attracted a swarm of investors into the business of education who
work for economic gain. This has resulted in proliferation of law
institutes which neither impart quality education barring a few
exceptions, nor supervised by regulatory bodies which has further
contributed to falling standard of legal education.

Undoubtedly, without qualified faculty, quality legal
education cannot be expected. But, here most law institutes lack
permanent and committed teaching faculty except a few
exceptions. One of the main reasons behind lack of qualified
teaching faculty is insufficient compensation packages. Whereas,
the available part-time faculty is neither committed to the
profession nor strive to offer in-depth study of subjects and
inculcate scholastic legal approach in students. Authorities need
to devise strategy to attract and retain qualified faculty and
promote research culture in law institutes.

Law institutes across the country are inclined to enroll
students in a large number but do not provide adequate facilities
in respect of building, academic set-up, Libraries, data resources,
and computer labs, even the teacher to student ratio is
imbalanced. Most of the private law institutes operate in
bungalows and pay no attention to overcome these deficiencies as
these are merely working for economic gain. Whereas, public
sector institutes fail to provide these facilities due to lack of



ISLAM. L. REV. [VOL. 3: 1 & 2, SPRING/SUMMER, 2019] 76

funding, poor administration and commitment. In most of the
cases, students reside and work far away from these institutes, yet
their attendance is marked through proxies. Law institutes do not
discourage this practice, because it brings them money and help
them to arrange classes within limited space and infrastructure.
These factors lead to absenteeism in law institutes.

The PBC Rules 2015 entails the criteria for physical
infrastructure, facilities and administration in law institutes. But
these are insignificant to establish, manage, monitor and assess
performance of law colleges. For instance, according to PBC Rules
2015, the governing body of law school must include a sitting or
former Judge of High Court, but his responsibilities are nowhere
defined in rules.?* Similarly, law schools are mandated to ensure
quality education according to standards laid down by PBC as per
its rules.? But till date, no standards and accreditation criteria has
been laid down by PBC, so each law college abide by their own
developed set of standards.

It is only due to these reasons that recently, August Supreme
Court of Pakistan has ordered closing down of five law colleges
that were affiliated with a university which was not recognized
with PBC, and disaffiliation of 96 sub-standard law colleges
affiliated with 9 different universities across the country.2

5.4. Absence of Eligibility Criteria or No Restriction on
Enrolment in Law School

Most law institutes do not conduct qualitative test such as Law
School Admission Test to assess eligibility of applicants for their
enrolment. Resultantly, drop outs from other professional colleges
join law institutes and profession of law which protects rights of
people, falls in the hands of inept and non-motivated people.
Situation is so grieved that even the term merit is nowhere
defined in PBC Education Rules 2015. Recently, the Honorable
Supreme Court of Pakistan has mandated to conduct Law

24 See, Rule 33 of Pakistan Bar Council Rules, 2015.

25 Tbid., Rule 34.

2% See, the august Judgment of Honorable Supreme Court of Pakistan
in the case, Pakistan Bar Council Vs The Federal Government and Others,
reported as 2018 SCMR 1891.
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Admission Test by HECP for enrolment in law institutes and has
also provided the outline of such test to determines a student’s
eligibility for admission in law school through assessment of his
reading, writing, language, general knowledge and analytical
skills.2” Accordingly, the Higher Education Commission has been
bound to conduct LAT biannually, for determining eligibility of
applicants who intends to seek admission in law institutes; and
only applicants passing this test with 50% marks are eligible to
seek admission in law school. But, still students are being enrolled
in law schools without appearing for LAT.26 LUMS is the only law
institute in country that conducts Scholastic Aptitude Test (SAT)
for admission purpose. Additionally, there is no strict check in
respect of attendance of students.

Besides, according to rule 5 of PBC Rules 2015, the prescribed
number of enrolled students cannot exceed to 50 but in reality,
there is no bar on enrolment in law schools. Besides, 5 percent of
seats in law institutes are reserved for the sons/ daughters of
advocates, which creates inequality. As a result, each year more
than 100 students get enrolled in law colleges which has
deteriorated the standard of legal education.

5.5. Unstructured, Inconsistent and Outdated Curriculum and
System of Teaching and Examination

For evaluation, improvement and promotion of higher education,
HEC has powers to formulate policies and principles for guidance
and set priorities for higher education institutes. It can also
prescribe conditions under which private and public institutes
may function.?® For this purpose, every three years HEC organizes
a meeting of the National Curriculum Review Committee
(NCRC), comprising of members of law institutes and legal

% See, the judgment of Honorable Supreme Court of Pakistan in
Pakistan Bar Council Vs Federal Government & Others, reported as 2018
SCMR 1891.

28  See, HEC Notification, LLB Admission without test,
http:/ /hec.gov.pk/english/news/news/Pages/LLB-Admissions.aspx

2 See, Section 10 of The Higher Education Commission Ordinance,
2002.
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education committee of PBC, to review the curriculum of law
education.30

The recommendations of NCRC are then communicated to the
universities for curriculum adoption and implementation.
Curriculum adoption is a critical exercise that includes various
aspects, such as designing of syllabus and course material, its
printing and distribution among teachers, devising teaching
methodologies and training of teachers. If adopted in true spirit,
not only it can help in promoting quality and diversity in higher
legal education but development of intellectual minds. However,
current legal curriculum neither develops professional skills nor
enhances intellectual capability of students.

During last years, several conferences, seminars and
workshops have held to discuss reforms, wherein all stakeholders
have reached to unanimous conclusion to review the legal
education system. Yet, this discourse has brought no significant
impact in legal education sector, due to absence of proper
mechanism to enforce the recommendations of NCRC and
curriculum revision in law institutes.

Out-dated teaching methodologies and gap between theory
and practice are leading causes behind declining standard of legal
education. Here, law institutes impart legal education as a subject
of theoretical arts rather practical science where legal prodigies
are discussed rationally and systematically. As a result, a law
graduate knows the statutory laws to a certain extent but do not
know their practical implications. For instance, a graduate might
be aware of suit, plaint, written statement, and stages of a case but
do not know the manner in which and where the case is to be
filed, the manner to address the court and argue the case.

Law institutes do not utilize new teaching methodologies to
develop professional skills in students. Some teaching
methodologies that are widely used by law schools in developed
countries are: case study teaching approach which was first time

30 See, Research Paper on Legal Education in Pakistan, by Professor
Ahmed Ali Khan, available at:
http:/ /www.supremecourt.gov.pk/ijc/articles/6/1.pdf.
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used by Harvard law scholar Christopher C. Langdell in late 19t
century, and clinical education approach which was initiated in
mid-20t century. A few law colleges do offer moot courts course
for development of lawyering skills in students, but these are not
adequate. Resultantly, law graduates learn analytical, logical and
critical lawyering and communication skills when they embark on
their profession as advocate rather than from law schools. This
hinders career progression of fresh law graduates by keeping their
future at stake.

Similarly, almost all law institutes conduct annual exams
through outdated methods wherein same questions are repeated
every year and rather using rational and analytical skills, students
memorize answers from guides. This practice of rata-fying does
not let students to go through legal statutes and research which
can enable them for assuming their future roles.

5.6. Lack of Multi-dimensional and Inter-disciplinary
Knowledge and Insufficient Language Skills

Law embraces all dimensions of social life, so a student joining
legal profession is expected to have multi-disciplinary educational
knowledge along with comprehensive English language and
communication skills. English language skills are essential for law
students because it is the medium of instruction of legal education
in Pakistan® and language of courts and statutes. However,
mostly students lack good oratory and writing skills of English
language. Country’s declining primary and secondary education
system is the basic reason for scarcity of these skills in students.
To strengthen the knowledge base and skills of students, it is
essentially important to improve quality of education at basic
levels.

Most courses prescribed in law degree curriculum are just a
paid humbug. These neither offer in-depth study that could
develop analytical, critical, logical, rational, communication and
interpersonal skills nor instill professional ethics and code of
conduct that are essential lawyering skills. Consequently, students

31 See, Rule 9 of The Pakistan Bar Council Legal Education Rules,
2015.
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neither develop any commitment towards research nor lawyering
skills. They only focus to study from perspective of passing the
exam which is only a memory test and they ace it by cramming.
After graduating, these students join bar, district judiciary,
constitutional courts, or become legislators but lack multi-
dimensional approach to comprehend law and resolve the issues
of contemporary age. They lack knowledge about modern
developments such as intellectual property and cyber
technologies, and dispute resolution techniques including ADR,
arbitration, and mediation.

Another prime reason behind deteriorating health of legal
education is lack of research culture and absence of libraries and
online legal database in law institutes. Whereas, public libraries
do not have collection of law journals such as PLD, MLD, SCMR
and other law books to facilitate law students to quench their
thirst for knowledge and research.

5.7. Role of Bar Councils in Monitoring Advocates Enrolment
and Lax Bar Exams

Role of Bar Councils in current declining standard of legal
education system cannot be over looked. After years of granting
license to everyone without any check and scrutiny, bar councils
started conducting a multiple-choice question paper for bar
entrance exams. However, it appears to be a mere formality to
increase the political strength of bar council groups; because
rather evaluating the knowledge and skills of law graduates in
this entrance exam, members of bar council assist them in
examination Hall to pass it which relegate the esteem of legal
profession. The trend of passing ratio of this exam suggests that
still anyone with a law degree in hand can get enrolled as a
lawyer.

On the other hand, law graduates of foreign affiliated law
colleges do not go through any bar entrance exam to appear
before the courts; although, they do not study and have any
exposure of basic laws of the country and procedures. This
disparity among law graduates from different set of institutes is
not only the violation of article 25 of the Constitution of Pakistan
but also an impediment for these law graduates because they do
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not learn basic lawyering skills of drafting and opinion writing in
their degree program. In UK, a law graduate has to complete a
Bar Professional Training Courts (BPTC) or Legal Practice Course
(LPC) accompanied with one year pupilage to appear before the
Courts and practice law, which is different in Pakistani Courts
where a graduate with LLB qualification and six months pupilage
can practice the law.

Lawyers” education is a continuous process, the need of which
cannot be under-looked. However, there is no mechanism to even
consider this aspect. An untrained lawyer while appear in the
court, engages himself in on-job training at the expense of his
client’s interest and public.32

The state-owned law institutes have remained ignored by
authorities due to lack of commitment, unavailability of financial
resources, infrastructure, and unskilled administration. This has
compromised the quality of entire legal education system in
Pakistan.

6. Prospect for Strengthening Roots of Legal Education System

Modern world has witnessed immense advancement in the fields
of technology and science, impacting lives of millions of people at
a global level. Globalization has shrunk distance, enhanced
transborder trade opportunities and impinged influence of
international community on national sovereignty. This has not
only impacted development of institutions and law of the land but
has intensified the necessity to comprehend law in right
perspective at academic as well as professional stages while
specifically considering the economic, political, and social
dynamics. Because in a society, law reflects the trend of conflicts,
expectations of people, culture and economic dimensions. These
changing economic and social trends demand revolution in
existing legal education system of Pakistan.

Moreover, current state of affairs is so grief that the world
Justice Project Survey 2017-18 has ranked Pakistan at 105t number
among 113 participating countries. This shows the need and

32 Address of Chief Justice of USA to the American College of Trial
Lawyers, District Columbia.
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urgency to upgrade legal education system and promote rule of
law in the country. Following reforms can be introduced to meet
the current and prospect challenges, discussed hereinabove,
which the legal education system of Pakistan is facing currently:

6.1. Defining Clear Work Jurisdiction of Regulatory Bodies:

To find the solution of challenges faced by legal education system,
the Honorable Supreme Court of Pakistan vide its order dated
21.01.2018 constituted (i) a special Committee comprising
members of PBC, LEC, HEC, Honorable Justice (R) Supreme
Court and heads of public and private law institutes across the
country, (ii) Four provincial commissions comprising members of
PBC and concerned provincial bar councils, HEC and provincial
higher education institutes and Advocate Generals of respective
provinces and (iii) a commission for Islamabad Capital Territory
comprising a member from each PBC, HEC, and Islamabad Bar
Council.3* These five commissions were assigned the task to
deliberate on five major issues, i.e. eligibility for entry into law
college, preparation of uniform LLB curriculum and its duration,
permanent and visiting faculty of law colleges, assessment of
examination and eligibility for entry into the Bar, posed to legal
education system. Recommendations of these commissions were
then reviewed by August Supreme Court of Pakistan and
directions have been issued for bringing structural reforms in the
legal education system of the country.

Along with above plausible and magnanimous initiative,
authorities must address the issue of dual control exercised by
regulatory bodies, i.e. HEC and PBC specifically Legal education
Committee (LEC) so that ambiguities in respect of functions of
both bodies can be clarified and clear work sphere is outlined.
Conversely, the authorized regulatory institution should first
define the objectives of legal education in country and devise
policies to implement them; as without objectives, there could be
no real strategy and without real stratagem, long-term success
could never be achieved. Defining objectives is being hugely
emphasized because it defines the national goals that can be
achieved with law education. Besides, expansion in the role of law

33 See, Pakistan Bar Council Vs. Federal Government and Others,
Supreme Court of Pakistan reported as PLD 2019 SCMR 389.
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graduates today, also necessitates to have definite and clear vision
and objectives. If jurisdiction of both regulating authorities will be
defined, the concerned authority will be able to formulate concrete
policies and devise strategies to materialize the vision and achieve
objectives of legal education. Only a concrete national policy
pertaining to legal education system can define specific
jurisdiction of regulatory institutes.

Regulatory authorities must also keep discoursing with
academics, legal aid society and judiciary about the existing
lacunas in legal education system and present proposals for
prospective  solutions that are effective, acceptable and
implementable, on continuous basis and perform active role in
materializing these proposed reforms with the goal to bring
structured reforms in Legal Education System of the country.
Similarly, Provincial Higher Education institutes need to be
established in all provinces, as per 18t Amendment of the
Constitution of Pakistan, and must be capacitated to have
available knowledge and skills, required to regulate and improve
the legal education system.

6.2. Re-designing the Modality of Legal Education

Currently, legal education in country is being imparted following
two different models of U.K and USA. As discussed above, failure
of previously implemented U.K based model of legal education
system has urged law colleges to switch to USA’s model of legal
education system. The regulatory authority, holding jurisdiction
to determine the modality of legal education in country, must
identify and acknowledge the elements which are responsible for
declining standard of legal education and quality of functioning of
young advocates. Then, it must develop the relevant quantifiable
indicators and benchmarks for long-term solution to the
problems. Thereafter, it must design a model of legal education
that is strategically and unanimously implemented across the
country.

In my opinion, by introducing a uniform law curriculum that
is mix of both academic and practical subjects, thesis, and a
mandatory three months duration internship during final
semester of law degree program will not only hone academic and
practical skills of law graduates but will inculcate professional



ISLAM. L. REV. [VOL. 3: 1 & 2, SPRING/SUMMER, 2019] 84

values and ethics in them. A model that is uniformly implemented
across all private and public sector law institutes is vital to
improve quality of legal education system in Pakistan. Such
model must be reviewed and updated after consecutive time
intervals to keep abreast with changing world.

Legal education system cannot reform without improving the
law institutes. To improve the quality of legal education, the
regulatory body must define and set the standard for affiliation of
law institutes which should be at par with international standard.
Then, issue accreditation to only those institutes that meet the set
standards and deliver value to students. If universities refrain
from awarding affiliation to substandard law institutes, positive
impacts will be observed in legal education system. Moreover, this
accreditation must be reviewed on regular basis to avoid
proliferation of substandard law colleges.

6.3. Development of a Full-time Research Faculty at Law
Institutes

A law teacher should know how to teach students to apply
relevant laws and rules to the new fact patterns and must possess
strong case analytical skills. He must hone litigation-oriented
skills of students by educating them about ethical issues, and their
professional responsibilities. A law teacher must be appointed
after reviewing his academic and research record, and other
credentials. After appointment, a law teacher must send for
undertaking rigorous training from a well-recognized institute. To
encourage research and analytical discourse in legal sector and to
keep the faculty motivated, the regulatory body must create
opportunities of ongoing training and continuing education for
law faculty. As only a dedicated and committed teaching faculty
that has expertise in the teaching subject, is willing to explore new
teaching and evaluation methodologies and possess excellent
teaching skills can successfully reform the existing legal education
system in the country. To attract best resource persons for job in
law institutes, they must be offered attractive remuneration
package and congenial environment.

An institute that has adequate facilities in respect of building,
infrastructure, data resources, skilled administration staff,



85 LEGAL EDUCATION IN PAKISTAN

committed teaching faculty, and appropriate teacher to student
ratio can uplift the standard of legal education in the country.
Authorities must ensure to provide these facilities to law institute
and discontinue the ones devoid of these facilities.

Previously, it was very easy to get enrolled in a law school
because no admission test was being conducted by most law
institutes. Although, currently passing the Law admission Test
(LAT) has been mandated for aspirants who wish to get enrolled
in law institutes, but it is not an effective criterion to assess their
eligibility to pursue law degree course. In my opinion, applicants
should be assessed on the basis of their previous curricular and
extra-curricular performance, LAT score, and mandatory
interview performance. This admission criterion will not only
assess the knowledge but soft skills, attitude, language and
competencies of a student which are essentially required to
outshine in law profession. This admission criterion must be
uniformly implemented by regulatory body across the country.

Moreover, to ensure that quality legal education is imparted in
law institutes, only a certain number of students must be enrolled
each year in law institutes. This number of seats must be decided
by regulatory body, keeping in view certain factors such as
student teacher ratio, availability of infrastructure and other
facilities. No seats should be reserved for any group and all
students must be enrolled solely on the merit determined through
above defined criteria. Regulatory body must supervise admission
process at law institutes and ensure all law institutes follow and
apply these rules uniformly.

6.4. Structured and Updated Curriculum and Teaching
Methodologies

In 2015, HEC revised its curriculum in order to make it compatible
with international standards; however, it is still neither in
conformity with the international standards nor capable to
respond the demands of transforming world. Legal curriculum
should aim to not only impart statutory knowledge, but develops
skills, competencies, and value for ethics in law students. It must
include professional development subjects that develop and
enhance analytical, critical thinking, problem solving, language,
LT and soft-skills of students. It must be updated so it can



ISLAM. L. REV. [VOL. 3: 1 & 2, SPRING/SUMMER, 2019] 86

maintain pace with changing social, political and economic
dynamics at national and global level.

Current law curriculum demands to be upgraded and
modernized, so it can address the challenging demands of
contemporary world. Therefore, the regulatory body, specifically
assigned with this jurisdiction, must design and implement the
curriculum that is comprehensive and effective and should not
only focus the local laws of country, but provides an insight of
other legal systems and their trends and developments.
Comparative study of legal education systems will broaden
students” horizon by enabling them to address the challenges in a
better way. Such revised legal curriculum must only be
considered as a minimum standard requirement which a law
institute should cover; and they must be encouraged by regulators
to further improve the design of course. To keep the reforms
process continued in legal education system, regulatory body
must review and update the curriculum on annual basis.

Modern teaching methodologies including case studies,
research papers, presentations, legal clinics, mock trials, and moot
courts must be used for teaching in law institutes as these will
develop analytical and problem-solving skills and value for ethics
and professional commitment in them. Law students will start
thinking out of the box by rationally analyzing every situation and
solving the problems.

6.5. Inculcating interdisciplinary Knowledge at Basic
Educational Stage

To improve the standard of legal education in country,
interdisciplinary education must be imparted at primary and
secondary level of studies. Moreover, law as a subject must be
introduced in the curriculum of secondary level education, so a
person could know his own legal rights and obligations from the
initial age. English language and communication skills must also
be developed at this stage of education through assignments,
group presentation, group activities and extra-curricular activities.

To improve the standard of legal education, it is essential to
design and promote multidimensional education culture in law
degree programs. This could be achieved by introducing subjects
like creative writing, logics, psychology, sociology, neuroscience,
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business, economics, political science, ethics, medicine,
engineering, environmental studies, investment banking,
intellectual property, cyber technology, forensic science, etc.,
modern techniques like arbitration, mediation, ADR and co-
curricular and extra-curricular activities in the legal curriculum.
This multidimensional study culture will produce law graduates
of versatile intellectual capacity, and ability to meet market needs.

Information technology has transformed the world, but our
legal education system has remained far away from incorporating
technological advancements. It needs to be used as an aiding tool
to impart legal education. Law institutes must train the students
how to access the online legal resources and extract information
for conducting online legal research. It is a handy tool that saves
time by providing requisite information to huge number of
students and researchers at the same time and in a matter of
seconds. This will also resolve the issue of unavailable legal
resources at public libraries because a law student will possess
required skills to extract information online and conduct research
while saving time.

6.6. Effective Role of Bar Councils in Monitoring the Enrolment
of Advocates

There is dire need to revise eligibility criteria for enrolment in Bar.
The regulatory body must recommend modifications in the
minimum standard, required for getting advocacy license. In my
opinion, the professional lawyering skills and ethics must be
inculcated in law students during their five years law degree
program in law institutes. However, after graduating, law
students must go for one-year pupilage through a vocational
training or refresher course that also includes legal clinics and
specified working hours. Prospect lawyers then must go through
a written and oral test and pass it with specified marks to get
enrolled in bar and appear as advocate in courts.

Similarly, students graduating from foreign affiliated law
university must undergo for one year pupilage where court
training and basic laws of the country should be taught to them.
After completion of this training period of pupilage, they must
pass exams to get license and appear before courts. In this regard,
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the aim of bar should be to discourage fake enrollments in bar
councils.

6.7. Increased Focus and Supervision of Bar to Ensure
Continuous Legal Education

Law keeps evolving with time, so to stay abreast with these
transformations, a lawyer must learn continuously. In Pakistan,
constant learning for lawyers should be made compulsory
following the model implemented in developed countries. For
instance, in USA, as a rule of thumb, every lawyer undergoes a
certain duration of education to remain enrolled as a bar member.
Similarly, in UK, the Four Inns provide continuous training to
barristers, and practicing solicitors are being trained by Law
Society of England. Whereas, in Pakistan, despite having a fragile
legal education system, no concept of legal education and skills
development of lawyers exist. Thus, requiring bar to perform its
role of imparting continuous legal education to lawyers and
paralegal staff through substantial training courses and
workshops.

CLE will provide opportunities of exploration, learning and
networking to law graduates. Resultantly, fresh lawyers will get
opportunity to learn from the experiences of senior bar members.
Whereas, existing lawyers, who lag behind in certain areas will
learn and hone their skills through CLE. Bar must made CLE
compulsory for renewal of license of every advocate on annual
basis and award appreciation certificates, awards, medals and law
books to motivate them. Bar should also arrange international
conferences on annual basis. Bar councils must design these
training programs to hone professional and soft skills of lawyers,
with the objective to strengthen the legal fraternity for future to
come.

To improve the standard of public sector law institutes,
authorities must ensure availability of financial resources, impart
training to administrators and develop a mechanism to monitor
them. Public sector law institutes should be ones from where
reforms can be initiated because their impact would trickle down
to the entire legal education system and society.
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7. Conclusion

This paper identifies the deficiencies in Pakistan’s legal education
system and after their critical examination; it has been observed
that this system is fatally plagued at all levels. During past years,
several studies have been conducted, conferences and seminars
have held to discuss this topic, and several initiatives have been
taken by concerned authorities to reform the system, but nothing
has proved successful and legal education system in the country is
continuously declining. As a last resort, the Honorable Supreme
Court of Pakistan took notice of this deteriorating situation and
issued directions to raise the standard of legal education through
certain magnanimous reforms, but their impacts are still in
shadows due to certain factors; specifically, lack of supervision
and attention by regulatory bodies. To make the legal education
system more market driven, it needs to be viewed in a broader
context rather to be only confined to the extent of cramming
statutes at academic stage or learning professional skills for
standing in Bar.

To improve the legal education system, its foundation needs to
be made stronger by defining clear objective, formulating and
implementing the national policies, and allotting the clear work
sphere to authorities. This system can only prosper if all the
stakeholder co-ordinate with each other and collectively address
the challenges through prudent management of allocated
resources at law institutes by developing more skill oriented and
practice driven curriculum that is delivered by faculty members
having strong grasp and understanding of the subject and who
employ different teaching and evaluation methodologies to
broaden the scope of learning among law students. In addition,
introduction of innovative teaching methodologies such as
Clinical Legal Education will develop professional values, ethics
and commitment for profession, in law graduates. Similarly, fresh
law graduates who join law profession must be provided
mentoring as well as sustainable welfare package during
pupilage. This will motivate young lawyers to engage more
zealously with profession of advocacy. The role of authorities will
be of utmost importance compared to others because these
reforms require ample financial resources, as well as



ISLAM. L. REV. [VOL. 3: 1 & 2, SPRING/SUMMER, 2019] 90

determination to challenge the status quo and ability to sustain
the resistance from different corners.

The reforms discussed hereinabove aim to produce law
graduates that make out good researchers, academicians,
legislators, judges, lawyers, and public servants that exhibit
professional values and ethics and serve the entire society. Lastly,
to introduce sustainable reforms in legal education, all
stakeholders must leave behind the blame shifting approach and
treat each other respectfully. This is essential for national
development and in the best interest of present and future
generations.

e e
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Council of Islamic Ideology on Transfer of
Property Act, 1882: A Critical Study

Naureen Akhtar”

Abstract

This paper aims to investigate the role of a constitutional
Institution, Council of Islamic Ideology, in the process of
Islamization of laws in Pakistan through its various
reports on different statutory laws. To evaluate the
contribution of CII in the process of Islamization of Laws
in Pakistan, this study sought to conduct an analytical
study of 14" report of CII on Transfer of Property Act,
1882 from Shari‘ah and State law perspectives to
spotlight the research gaps in the work of CII. The paper
finds that the work of CII lacks in many respects, for
instance, sometimes the report lacks in understanding
the position of statute on point under discussion and
sometimes it lacks in elaborating the position of
Shari‘ah. Moreover, sometimes it lacks in making
recommendations which may address Shari‘ah issues in
enactments. This work focuses on the need of further
research regarding the reports of CII. At the end, this
work proposes a strategy for future endeavors to cover
up the flaws in the reports of CII. Furthermore, this
study suggests recommendations for Islamization of
TOP Act, 1882. The work submits that, this study is an
attempt to give some recommendations to make the role
of CII to be more effective that may respond to the
present day needs.

Key Words: Islamization, Council of Islamic Ideology,
Shari‘ah, Statute, the Transfer of Property Act, 1882.

1. Introduction

As the colony of the English Empire, Pakistan inherited many
English laws.! One of such laws is the Transfer of Property Act,
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Bahauddin Zakariya University, Multan. The Author can be accessed at:
naureen.akhtar@bzu.edu.pk.
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1882 which was the first statutory law on certain important issues
related to property law. The laws made by the Britain had the
roots in Common Legal System.2 Article 2 of Constitution of
Pakistan, 1973 provides that Islam shall be the state religion of
Pakistan.? In addition to Article 2, Article 227 of the COP, 1973
lays down another responsibility on the State of Pakistan to bring
all the existing laws within the conformity of the teachings of the
Holy Qur’an and the sunnah.*

Article 227 of the COP, 1973 provides two important
principles i.e. the State shall be responsible to bring all existing
laws in conformity with injunctions of Islam as enunciated in the
Holy Qur’an and sunnah and no law shall be enacted that is
repugnant to injunctions of Islam as laid down in the Holy Qur’an
and the sunnah. > In the pursuance of first responsibility, Federal
Shariat Court (FSC) was constituted under Chapter 3-A of Part VII
of the COP, 1973.6 FSC was entrusted with the task of examination
of existing laws in the light of injunctions of Islam as laid down in
the Holy Qur’an and the sunnah under Article 203-D (1) of the
COP, 1973. 7 In pursuance of second responsibility, the CII® was
constituted under Article 228 of the COP, 1973. CII was entrusted
with the examination of existing laws in the light of teachings of
Islamic law under Article 230 (1) (c) of the COP, 1973.9

2 Tbid.

8 Manzoor Ahmad, The Constitution of the Islamic Republic of Pakistan,
1973 (Lahore: Kausar Law Books Publishers, 2011), 17.

4 Ibid., 653.

5 Ibid.

¢ The provisions of Chapter 3-A of Part VII were inserted in the
Constitution of Pakistan, 1973 by Constitution (Amendment) Order, 1980
(President’s Order. No. 1 of 1980).

7 Ahmad, 599, 604.

8 The Council of Islamic Ideology was initially proposed in the first
Constitution of Pakistan in 1956 with the name of “Islamic Commission.”
Article 198 (1)-(4) of the Constitution of Pakistan, 1956 deals with the
“Islamic Commission.” On August 1, 1962 the Council of Islamic
Ideology was established as Advisory Council of Islamic Ideology under
Article 199 of the Constitution of Pakistan, 1962. Advisory Council of
Islamic Ideology was re-designated as Council of Islamic Ideology under
Article 228 of the Constitution of Pakistan, 1973. This information is
accessed from http:/ /cii.gov.pk/aboutcii/history.aspx.

9 Ahmad, 654.
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This work is an attempt to analyze the main legislation on
transfer of property, i.e. TOP Act, 1882 which provides legal rules
on contracts of sale of immoveable, mortgage, lease, exchange, gift
and transfer of actionable claims, from Shari‘ah and statutory law
viewpoints. In this paper certain issues have been selected in each
transaction to indicate the extent to which the legal rules in
statutory law contain Shari‘ah objections and recommendations
have been made to make them Shari‘ah compliant. The following
discussion is a simplified presentation of the research on the topic.

2. Scheme of Transfer of Property Act, 1882

The TOP Act, 1882 can be divided into three parts for the sake
of convenience. The first part comprises of introductory
provisions of law. The second part consists of legal rules which
are applicable to various financial transactions regarding
moveable and immoveable properties, respectively, in general and
also contains some exceptions to these general rules. The third
part consists of statutory provisions on contracts of sale of
immoveable property, mortgage, lease, exchange, gift and transfer
of actionable claims.

3. Analytical Study of 14th Report of CII on Transfer of
Property Act, 1882

The prime purpose of this paper is to conduct the analytical
study of Annual Report 1983-1984 of The CII, Pakistan.10 17th
session of The CII was held on 17t to 27t July 1983 in Karachi, on
24t to 27t September 1983 in Islamabad, on 5% to 16t November
1983 in Islamabad and on 24t December 1983 to 2nd January 1984
in Karachi. A full board session was held in order to scrutinize the
law on transfer of property that is the TOP Act, 1882 of Pakistan.
That session was chaired by Justice Dr. Tanzil-ur-Rehman. Critical
Analysis of the law on the Transfer of Property was presented by
Chief Research Officer of the Council Hafiz Muhammad Latif
Saleem. In the light of these valuable comments, the council
prepared a report on the TOP Act, 1882. The Council analyzed
each and every clause of the Act and declared a number of clauses

10 The Council of Islamic Ideology, Islamization of Laws, 14" Report on
Transfer of Property Act 1882.
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un-Islamic. Some suggestions have been made by the Council in
order to make changes in the relevant law but the report also
exhibits shortcomings and failed to raise certain important other
objections from Shari‘ah perspective. Although, this report is the
most important source for this study and guides the researcher at
various points, yet there is a need of further research and making
suggestions so that the law can be Shari‘ah based and Shari‘ah
compliant.

Chapter II of The TOP Act, 1882 comprises of 49 sections in
total covering various important legal rules: for instance, legal
rules on void conditions, void transfers, vested and contingent
interests, transfer by ostensible owner, fraudulent transfer and
doctrine of lis-pendens. The 14t report of CII did not evaluate these
49 provisions of TOP Act, 1882 from Shari‘ah perspective. The
report only mentions that the applicability of these provisions is
very vast, covering diverse financial transactions on property
whether moveable or immoveable. Furthermore, the report
mentions that this is not a proper place to investigate the infinite
Shari‘ah objections over these provisions of law. Such an approach
to evaluate the statutory laws from Shari ‘ah viewpoint is not up to
standard because the report lacks in Shari‘ah appraisal of major
part of the TOP Act, 1882.

In the proceeding parts of this paper, work of CII regarding
the third part of TOP Act, 1882 is analyzed in the light of Shari‘ah
and law. The loopholes in the report of CII are spotlighted
regarding the understanding of position of state law on various
issues. Moreover, the Shari‘ah objections are raised regarding a
variety of legal rules incorporated in TOP Act, 1882.

4. Contract of Sale of Property in Land

This portion of the paper is dedicated to analyze the legal
status of contract of sale and agreement to sell the property in
land. Section 54 of the TOP Act, 1882 defines contract of sale as:

“A transfer of ownership in exchange for a price paid
or promised or part paid and part promised...a
contract for the sale of immoveable property is a
contract that a sale of such property shall take place
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on terms settled between the parties. It does not, of
itself, create any interest in or charge such

property.”11

The above mentioned definition provides with two
transactions i.e. contract of sale where ownership of immoveable
property is transferred absolutely, transferring all the rights in the
property, to the buyer by the seller for price. No rights are left in
the transferor after the conclusion of such a transaction. Contract
of sale of immoveable property is an executed contract.’2 Contract
for sale refers to an agreement to sell. In a contract for sale or an
agreement to sell of immoveable property the parties to the
contract agrees that sale of such property will take place in future
but on agreed terms as settled between the parties at present. A
contract for sale or an agreement to sell is an executory contract.'?
Therefore, it does not create any interest or right or title of person
regarding the property in question except that it gives him a right
to file a suit for specific performance of an agreement and in
addition he can also claim damages for breach of an agreement. 1
An agreement for sale of immoveable property is not required to
be registered compulsory in accordance with section 17 of
Registration Act 1908.15

From the perspective of Islamic law, an agreement to sell an
immoveable property purports future contract and future contract
is not permissible in Islamic law because it is well settled principle
of Islamic law that transaction cannot be affected at future date.1
Future contract is permissible only where the promise to perform

' M. Mahmood, The Transfer of Property Act, 1882, 7t ed. (Lahore: Al-
Qanoon Publishers, 2013), 451; Shaukat Mahmood and Nadeem Shaukat,
Transfer of Property Act, 6th ed. (Lahore: Legal Research Center 2013), 319;
Muhammad Naseem Chaudhary, Commentary on The Transfer of Property
Act 1882 (Lahore: Civil & Criminal Law Publications, 2014), 444.

12 Ehtasham Mehmood, The Transfer of Property Act 1882 (Lahore:
Mansoor Book House. n.d), 99.

13 Chaudhary, 487.

14 Ibid., 405.

15 Mahmood and Shaukat, 27.

6 What Shari‘ah Experts Say Futures, Options and Swaps,
International Journal of Islamic Financial Services, Vol. 1, No. 1 (n.d): 1,
accessed January 10, 2017,
http:/ /Islamic-finance.net/journals/journall/art4.pdf.
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is not binding and also do not linked with other things like down
payment or earnest money.'” If mutual promise is binding on both
parties, it is subject to the general prohibition against the sale of
debt for debt, and is therefore unlawful.’® By no stretch of
imagination, it can be inferred that Shari‘ah preferred spot
transactions instead of deferred ones and put strict limitations to
be observed in cases where counter values in a transaction are
deferred.?

The humble scribe submits and recommends that in order to
exclude an agreement to sell an immoveable property from
general prohibition of sale of debt for debt, section 54 of the TOP
Act, 1882 should be amended in a way that mutual promise in an
agreement to sell must not be linked with anything that suggests a
contract of sale like down payment. The 14th report of CII did not
point out this important and vital difference between the legal
statuses of contract of sale and an agreement to sell.

Moreover, the 14th report did not cite the Shari‘ah objection on
section 56 of TOP Act, 1882. The Shari‘ah issue in legal rule on
marshalling by subsequent purchaser can be addressed easily by
inserting a single phrase, that is, the consent of mortgagee is
mandatory to be obtained while selling the mortgaged property to
a subsequent purchaser. The 14t report of CII on TOP Act, 1882
only pinpoints that statutory law comprising of legal rules on
contract of sale of immoveable property are insufficient to cover
various financial transactions discussed by the manuals of figh
under the heading of bay‘. Such an approach is not satisfactory.
Therefore, efforts should be made by the experts of Shari‘ah and
Law to provide a guideline and framework for the legislators
which could be helpful in bringing a law that is Shari‘ah
compatible on the contract of sale of property in land.

17 Muhammad Tahir Mansoori, Shari‘ah Maxims Modern Applications
in Islamic Finance, 1%t ed. (Islamabad: Shari‘ah Academy International
Islamic University, Islamabad, 2007), 167.

18 Tbid.

¥ Abdur Rahman b. Muhammad ‘Iwad Al-Jaza'iri, Al-Figh ‘ala Al-
Madhahib ’I-’Arba ‘ah, (Cairo: Dar Al-Kutb al-‘Ilmiyyah, 2003), 2: 135.
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5. Contract of Mortgage

The 14t report of CII on TOP Act, 1882 finds out the following
six issues, from the perspective of Islamic law, inherent in legal
rules embodied in sections 58-105 of TOP Act, 1882:

e The possession of mortgaged property by mortgagor to
the mortgagee is not an essential ingredient for the
validity of contract of mortgage.

e The mortgagee is allowed generally to get benefit from
the mortgaged property.

e The contract of mortgage on property can be made for
an indefinite period of time.

e The right of redemption cannot be exercised before the
date of maturity.

e Partial redemption by any of the owners in a joint
ownership is not allowed generally.

e Further encumbrance can be created on a mortgaged

property.

In the proceeding sections (5.1, 5.2, 5.3, 5.4 and 5.5) of this
work, I will conduct the Shari‘ah appraisal of different kinds of
mortgage as incorporated in section 58 of TPA, 1882.

5.1 Simple Mortgage

The essential ingredients of simple mortgage are that the
mortgagor himself undertakes the personal liability to pay the
mortgage money to the mortgagee. The possession of the
mortgaged property is not delivered to the mortgagee. The
mortgagee is not entrusted with the right of foreclosure. The
mortgagee is entrusted with the right of sale of mortgaged
property in case of failure of repayment of loan or debt on
specified and certain date when it becomes due. The transaction of
simple mortgage is effected through registered document. Two
distinct remedies are available with the mortgagee in case of
simple mortgage. One of these two is suit for money decree and
another is a suit for the sale of the mortgaged property.20

20 Mahmood, 189.
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TheShari‘ah analysis of simple mortgage reveals that simple
mortgage resembles with a contract of kafilah in a sense that it
involves personal guarantee. In a contract of kafalah personal
guarantee of principal debtor is granted to the creditor by third
person called surety whereas, in a contract of simple mortgage,
the mortgagor undertakes personal liability himself to pay the
mortgage-money to the mortgagee. Therefore, simple mortgage is
a combination of personal guarantee and guarantee in the form of
property apparently.2 The possession of the mortgaged property
is not delivered to the mortgagee in simple mortgage and delivery
of possession of property in a contract of rahn is an essential
ingredient for the making and conclusion of contract of rahn in
Islamic law. It is based on the saying of Allah Almighty in the
Holy Qur’an:

“And if you are on a journey, and you find not a
scribe then let there be pledge with possession. And
if in between you one entrusts the other, then let he
whom he trusted deliver his trust and fear Allah
Who is his Lord and conceal not evidence; and
whosoever would conceal evidence, then his heart is
sinful from inside, and Allah knows your deeds.”?

5.2 Mortgage by Conditional Sale

The essential ingredients of mortgage by conditional sale are
that the mortgagor is not personally liable in case of default for
the repayment of loan or debt. The mortgagor ostensibly sells the
mortgaged property to the mortgagee. The mortgagor is
ostensible seller and the mortgagee is ostensible buyer. The
ostensible sale will be converted into absolute sale on the default
of payment of loan or debt. If mortgage money is returned to the
mortgagee (creditor) by the mortgagor (debtor) then mortgagee
will resell the mortgaged property to the mortgagor at the
expiration of stipulated time period against the price being the
loan or debt advanced to him. The mortgagee is bound to resell
the mortgaged property to mortgagor when mortgagor paid the

21 This analysis with respect to a contract of simple mortgage that it
is neither a contract of personal guarantee nor a contract of guarantee in
the form of property.

2 Al-Qur’an, 2: 283.
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mortgaged money to the mortgagee. Suit for foreclosure is
available with the mortgagee in case of default in payment of
mortgaged money to the mortgagee by the mortgagor. The
transaction of mortgage by conditional sale is effected through
registered document.

The Shari‘ah analysis of mortgage by conditional sale reveals
that in mortgage by conditional sale two separate and distinct
transactions have been tied together that is not permissible in
Shari‘ah under the pretext of prohibition of Bay ‘tain fil Bay‘ah
wahidah.2* In mortgage by conditional sale it is stipulated in an
agreement that the mortgagee will be the owner of the mortgaged
property in case of default by the mortgagor in payment of
amount of mortgaged-money. In Islamic law, the murtahin does
not have a right to stipulate a condition that he should be the
owner of the asset in case of default. 25 Nevertheless, there is no
prohibition for the murtahin to purchase the mortgaged asset at
market value and take the portion of the value to which he is
entitled.2

5.3. Usufructory Mortgage

The essential ingredients of usufructory mortgage are that the
mortgagor delivers the possession of the mortgaged property to
the mortgagee. The mortgagee is entitled to retain the possession
of the mortgaged property until the payment of mortgaged
money. The mortgagee is also entitled to receive rents and profits
of the mortgaged property and the rents and profits may be
appropriated in lieu of interest or in lieu of principal or in lieu of
principal and interest both as agreed between the mortgagor and
mortgagee in mortgage deed. The mortgagor is entrusted with
right of redemption after the payment of due amount or the due
amount is discharged by appropriation of rents and profits
received in lieu principal and interest. The mortgagee is not

23 Mahmood, 190.

% The writer developed this idea and compares mortgage by
conditional sale with bay ‘tain fi 'l-bay ‘ah.

%5 Wahbah al- Zuhyli, al-Figh Al-"Islami wa "Adillatuhii, (Damishq: Dar
Al-Fikr. n.d), 6: 4209.

2 It was decided in 7t session of Islamic Figh Academy which was
held in Jeddah, Saudi Arabia on 9t to 14t May, 1992.
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entrusted with the right of sale or foreclosure of the mortgaged
property. 27

The Shari‘ah analysis of usufructory mortgage reveals that in
usufructory mortgage contract of lease and contract of mortgage
have been merged together which is prohibited in Shari‘ah. In
usufructory mortgage two contracts have been concluded
between the mortgagor and mortgagee simultaneously: one is of
contract of lease; and other is of contract of mortgage. In Islamic
law, contract of rahn and contract of ijarah cannot be made
simultaneously with respect to the same property because
contract of ijarah is lazim contract and therefore, binding while
contract of rahn is lazim for rahin and ghayr-lazim for murtahin,
therefore, non-binding for murtahin. In such a case the contract of
rahn remains intact and contract of ijarah will be cancelled
automatically.2

5.4. English Mortgage

The essential ingredients of English mortgage are that the
mortgagor himself undertakes the personal liability to pay the
mortgage money to the mortgagee. The property is transferred
absolutely to the mortgagee by the mortgagor in English
mortgage. This absolute transfer is subject to the condition that
upon repayment of mortgage money by the mortgagor to the
mortgagee on the specified and certain date the mortgagee will
retransfer the mortgage property to the mortgagor. The
possession of mortgage property is delivered to the mortgagee by
the mortgagor. The mortgagee is entrusted with the right of sale
but not with the right of foreclosure. 2

The Shari‘ah-based analysis of English mortgage reveals that
absolute ownership is transferred to the mortgagee by the
mortgagor and that is in clear contradiction of definition of

27 Mahmood, 127-128; Vepa P. Sarathi, Law of Transfer of Property

(Lucknow: Eastern Book Company, 2000.), 195-196.

28 Muhammad Burhan Arbouna, “The Combination of Contracts in
Shari‘ah: A Possible Mechanism for product Development in Islamic
Banking and Finance”, Thunderbird International Business Review, Vol. 49,
No. 3 (May-June, 2007): 355.

29 Mahmood, 130; Sarathi, 200.
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mortgage where an interest is only transferred in specific
immoveable property for the purpose of securing the payment of
loan or debt. Absolute ownership is transferred in case of sale and
not in case of mortgage. Besides this, the proviso is also attached
that the mortgagee will retransfer the mortgage property to the
mortgagor upon the payment of mortgage money. Here it is
similar to buy back transaction (bay * al-wafa’) which is not allowed
in Shari‘ah. Therefore, if English mortgage is considered to be sale
even then it is in violation of the rules of Islamic law for the
transaction of sale. 3

5.5. Mortgage by Deposit of Title-deeds

Mortgage by deposit of title deed is also called as Equitable
Mortgage. In Mortgage by deposit of Title deeds the mortgagor
deposited the title deeds of his property to be mortgaged to the
mortgagee with an intention to form the security for the loan or
debt. 31

The mortgage by deposit of title deeds seems to be Shari‘ah
compliant because it covers the delivery of possession of
mortgaged property in the form of title deeds which amounts to
constructive possession and constructive possession is admitted
by Islamic law. The report declared this type to be un-Islamic.
Hence, the report finding in this regard is not acceptable. The
argument of this work is that CII, in its 14th report, did not analyze
the definition and kinds of mortgage from Shari‘ah viewpoint.
Thus, the Council did not raise Shari‘ah objections in section 58 of
the Transfer of Property Act, 1882. Had the report succeed in
providing the model of mortgage financing in compliance of the
rules of Islamic law, the report would have been more and more
beneficial and advantageous.

30 The writer developed this idea and compares English mortgage
with bay * “l-wafa.
31 Mahmood, 131; Sarathi, 204.
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6. Contract of Lease

The significant and notable contribution of this report is the
Shari‘ah analysis of legal rules incorporated in section 105 to 117
on a contract of lease of property in land.

6.1 Shari‘ah Issues in Definition of Contract of Lease

Section 105 of the TOP Act, 1882 defines the contract of lease
as:

“A lease of immoveable property is a transfer of
a right to enjoy such property, made for a
certain time, express or implied, or in
perpetuity, in consideration of a price paid or
promised, or of money, a share of crops, service
or any other thing of value, to be rendered
periodically or on specified occasions to the
transferor by the transferee, who accepts the
transfer on such terms.”32

Shari‘ah analysis of definition of contract of lease as
incorporated in section 105 of the TOP Act, 1882 reveals that there
are some important objections from the perspective of Islamic law.
The very first issue which can be raised is that contract of lease
allowed the payment of amount as consideration in the form of a
share of crop and in this sense it resembles with the contract of
muzar ‘ah and not with the contract of ijarah. Second objection on
definition of contract of lease from the perspective of Islamic law
is that the contract of lease can be made in perpetuity and Islamic
law on contract of ijarah can only be made for a specific or known
time period and it cannot be made for an indefinite period of time.
Third vital objection on definition of contract of lease is that the
consideration paid in a contract of lease can be premium or rent or
both. The price paid in the form of premium is not justified from
Shari‘ah point of view. The payment of price in the form of
premium must be defined clearly and must be clearly stated by

32 Mehmood, 757; Mahmood and Shaukat, 733; Chaudhary, 793;
Mahmood, 224; Sarathi, 306; Nafeer Ahmed Malik, The Transfer of
Property Act, 1882 (Lahore: Punjab Law Book House, 2012), 251-252.
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the law and such a payment of price as premium is required to be
paid in lieu of security deposit or advance payment.3

6.2 Determination of Lease on the Happening of any Event

Section 111 of the TOP Act, 1882 clause (b) and (c) provides
that a contract of lease of immoveable property elapses by the
happening of an event where determination of contract of lease is
dependent upon the happening of an event. The words used in
section are ‘happening of any event' that shows that it covers
happening of both certain and an uncertain event.?* From the
perspective of Islamic law, determination of contract of ijarah can
be made conditional upon the happening of some certain event
such as determination of contract of ijarah on the arrival of month
of Ramadan or on the arrival of Eid etc. Determination of contract
of ijarah cannot be made conditional on the happening of an
uncertain event.

6.3 Option to Determine the Contract of Lease

Section 110 of the TOP Act, 1882 provides that where there is
express provision in a contract of lease that it can be terminated
before the expiration of stipulated time period and the lease
agreement does not provide that with whom the lessor or the
lessee such right to terminate is vested then in such a situation the
lessee and not the lessor shall have a right to do so. 35 In Islamic
law the contract of ijarah is a lazim contract therefore, both the
lessor and lessee should have equal right in such a satiation to
repudiate the contract of lease.

6.4 Payment of rent in Arrear Along with Interest

Section 114 of the TOP Act, 1882 provides that on payment of
rent in arrear along with the interest and cost of the suit by lessee
to the lessor the leased property will be delivered to the lessee as
if the forfeiture had not occurred. This section is allowing the

3 ClII, 151.
3 Mehmood, 241.
3% Ibid., 245.
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payment of amount of money as interest by the lessee to the lessor
that is not allowed by Shari ‘ah.36

6.5 Original Lease and Under-Lease

The legal rules on contract of lease enunciated in the TOP Act,
1882 provide the right to the lessee to under-lease the leased
property under section 115.37 This rule is not clear about obtaining
of consent of the lessor of original lease by the lessee to lease the
leased property further on the basis of under-lease. Obtaining the
consent of original lessor by lessee to sub-lease must be made
obligatory by introducing amendment in section 115 of the TOP
Act, 1882.

6.6 Exemption of Leases for Agricultural purposes

Section 117 of the TOP Act, 1882 provides that the provisions
of Chapter V of TOP Act, 1882 are not applicable to leases for
agricultural purposes.3® This section is clearly contradicting with
other sections such as 105, 106 and 108 where the law is providing
legal rules regarding leases of agricultural land.

7. Contract of Exchange

In its report, CII declares that the definition of contract of
exchange is Shari‘ah complaint and the Council stated that ‘agd al-
muqayadah is the counterpart of the contract in question in Islamic
law. Unfortunately, the report did not identify the contradiction
present in the law and also did not identify the gaps or loopholes.
In this section of article, gaps and loopholes in statutory law on
contract of exchange as enunciated in the TOP Act, 1882 from the
Shari‘ah perspective have been identified.

% This argument is based on the general prohibition of ribi in
Shari‘ah.

37 Mehmood, 246.

3 Ibid., 248.
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7.1 Definition of Contract of Exchange and issues from the
Shari‘ah perspective

Section 118 of the TOP Act, 1882 provides with the definition
of contract of exchange. Contract of exchange is defined as, “when
two persons mutually transfer the ownership of one thing for the
ownership of another, neither thing nor both things being money
only, the transaction is called an exchange” .3 This definition of
contract of exchange resembles with the contract of muqayadah in
Islamic law. Mutual exchange of ownership of one property with
the ownership of another property and neither of two or one of
these two is money is called as contract of muqgayadah.40 Contract of
exchange of things or mugayadah is different from the contract of
sale or bay‘ as in former mutual exchange of ownership of things
takes place while in a contract of sale there is an exchange of a
thing for price.#!

The law on contract of exchange can be enriched and can also
be made Shari ‘ah compliant by introducing conditions required to
be met for a valid contract of muqgayadah. The requisites for a valid
contract of mugqgayadah include that both the things must be
exchanged mutually and possessed immediately during session of
meeting of the parties to the contract.#2 The things exchanged in a
contract of mugayadah must not be among the things, the mutual
exchange of which is prohibited because of presence of riba ‘I-fadl*
and the prohibition of riba ‘I-fadl is established on the authority of
hadith narrated by ‘Ubadah b. Samit who said:

“The Messenger of Allah (PBUH) said; Gold for gold,
silver for silver, wheat for wheat, barley for barley,
dates for dates, salt for salt, like for like, in equal
weights, from hand to hand. If those species differ,

3 Chaudhary, 963.

40 Mulla Khusraw Muhammad b. Faramurz b. ‘Ali, al-Durar Al-
Hukkam Sharh Ghurar Al-Ahkam, (Beirut: Dar Ihya’ al-Kutub al-
‘Arabiyyah, n.d), 2: 142.

41 Ibid.

42 ‘Al b. Abi Bakr b. Abdul Jalil al-Marghinani, Al-Hidayah Sharh
Bidayat al-Mubtadi, (Beirut: Dar Ahya’ al-Turath al-‘Arabi, n.d), 5: 109;
Mulla Khusraw, al-Durar Al-Hukkam, 1: 348.

4 Al-Marghinani, 5: 109.
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then sell as you like as long as it is from hand to
hand.”#

The mutual exchange of both things must take place at the
spot or on immediate basis and must not be deferred.*>

7.2 Right of Party deprived of thing received in Exchange

Section 119 of TOP Act, 1882 provides the legal rule that if any
party to a contract of exchange is deprived of the thing received
by him under a contract of exchange by reason of defect in the title
of the other person then such other person is liable to him for the
loss caused to him and such a person is entitled with an option for
the return of the thing transferred without consideration. The
first part of this section where the party is liable to make the loss
good if other party will suffer from loss owing to his defect in title
is Shari‘ah compliant. The last part of this section is bearing issue
from the Shari‘ah perspective where the person is given an option
to return the thing transferred without consideration in above
mentioned situation. Such a person has also transferred the thing
to other person and that was actually in consideration of the thing
transferred to him by other person. He must exercise the given
option of return of the thing transferred to him and must also
demand another thing in replacement of a defected thing or he
must demand money in consideration of a thing transferred to
other person. Section 114 needs amendment in its second part.

7.3 Rights and Liabilities of Parties

Section 120 of the TOP Act, 1882 provides that in a contract of
exchange the parties to the contract acquires the rights and
liabilities of a seller as to what which he gives and has acquired
the rights and liabilities of buyer as to what he takes.#” This section

4 Muslim b. al-Hijjaj al-Qushayri, al-Sahih, Kitab al-Musaqat, Bab al-
Sarf, Hadith No. 1587.

4 Zain Al-D1i Bin Ibrahim Bin Muhammad Ibn Nujaim, Al-Bahar Al-
Ra’iq Sharh Kanz Al-Daga’iq, (Beirut: Dar Al-Kutb Al-Islami, n.d), 5: 282.

46 Chaudhary, 973.

47 Ibid., 976.
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is Shari‘ah compliant and does not violate any injunction of the
Holy Qur’an and Sunnah.

7.4 Exchange of Money

Section 121 of the Transfer of Property Act, 1882 provides with
a legal rule that, “on an exchange of money, each party thereby
warrants the genuineness of the money given by it” .48 Section 121
is in contradiction with section 118 because section 118 excludes
the exchange of money from the definition of ‘exchange’ and
indicates that definition only covers mutual exchange of
commodity with a commodity. In Islamic law distinct legal rules
are applicable on contracts of muqgayadah and sarf. Contract of sarf
in Islamic law means the mutual exchange of money or
currencies.** Currency exchange contract or bay ‘ ‘I-sarf is practiced
and permitted by the Holy Prophet (PBUH) but certain conditions
are required to be fulfilled for a valid currency exchange contract
or bay ‘ ‘I-sarf. These conditions include that both the parties to the
contract must possess the exchanged currency before physical
parting or before the session of meeting ends to avoid riba 'I-
nasi’ah.®® Furthermore, equality of quantities is required where
currency of the same genus is exchanged i.e. gold for gold or
silver for silver5! The currency exchange contract is binding;

48 Ibid.

49 Mansur b. Yanus Bin Salah al-Din b. Hasan b. Idris al-Buhuti, Sharh
Muntahi Al-Iradat (Beirut: ‘Alim Al-Kutb, n.d), 2: 73; Shamim Roshan
Ara, “Buyu‘ Fasida”, Minhaj, vol. 8, No. 4 (Lahore: Research Cell, Dyal
Singh Trust Library, 1990), 142; ‘Ala al-Din Aba Bakr b. Mas‘ad b.
Ahmad al-Kasani, Bada’i* Al-Sana’i* fi Tartib al-Shara’i‘, (Beirut: Dar Al-
Kutb Al-‘Arabi, 1974), 5: 215; Aba Muhammad Mawffaq al-Din
‘Abdullah b. Ahmad b. Muhammad b. Qudamah, Al-Mughni, (Cairo:
Maktabah Al-Qahira, 1968), 4: 41.

50 Muhammad b. Yanus b. Salah Al-Din b. Hassan Bin Idris al-Buhdti,
Kashshaf al-Qind* ‘an Matn ‘I-’Igna‘, (Beirut: Dar Al-Kutb Al-‘Ilmiyyah,
n.d), 3: 266; Al-Kasani, Bada'i* Al-Sana’i* 5: 215; Ibn Qudamah, al-Mughni,
4: 41; Ministry of Awgqaf and Islamic Affairs, Kuwait, Al-Mawsii‘ah al-
Fightyyah al-Kuwaitiyyah, (Kuwait: Ministry of Awqaf and Islamic Affairs,
1983), 26: 350.

51 Aba Al-Qasim Muhammad b. Ahmad b. Jazzi, Al-Qawanin Al-
Fightyyah (Fas: Matba‘at Al-Nahdah, n.d), 166; Ibn Qudamah, al-Mughni,
4: 39; Ministry of Awqaf and Islamic Affairs, Al-Mauwsiiah Al-Fighiyyah,
26: 355.
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therefore it must not contain any option.>2 It must be devoid of
options. The trading of currencies must take place immediately
and should avoid deferment.>

The legal rules on mutual exchange of money have been
incorporated in Shari ‘ah Standard No. 1 issued by Accounting and
Auditing Organization for Islamic Financial Institutions. It is
permissible to exchange money with money provided that it is
done in compliance with the Shari‘ah rules that both the parties to
the contract must take possession of the counter values before the
parting of the parties to the contract or before the dissolution of
the session. The counter values of the same currency must be of
equal amount. The contract shall not contain any conditional or
deferment clause regarding the delivery of one or both counter
values.® Currency exchange contract shall not take place on the
forward or future markets.5> Reciprocal possession in a contract of
saraf is the delivery and acceptance of delivery within the session
of the contract on the spot basis.5

8. Contract of Gift

The legal rules on contract of gift are incorporated in the TOP
Act, 1882 in sections 122 to 129. In this section of article at hand,
gaps or loopholes have been identified in the 14t report of CII
which conduct the scrutiny of prevalent law on contract of gift
from Shari‘ah perspective. The report of CII did not draw the
attention of legislators to the point that overall the provisions of
law dealing with contract of gift of property whether moveable or
immoveable are in accordance with Shari‘ah rulings on contract of
hibah.

The report rightly pointed out that the statutory law on
contract of gift lacks in dealing with the following issues; like

52 Al-Buhut, 2: 73; Ibn Jazzi, 166; Al-Mauwsii‘ah al-Fighiyyah, 26: 354.

5 Al-Kasani, 5: 219; Ibn Jazzi, , Al-Mauwsii‘ah al-Fighiyyah, 26: 354-
355.

54 Shari‘ah Standards for Islamic Financial Institutions, Accounting
and Auditing Organization for Islamic Financial Institutions, Standard
No. 1, “Trading in Currencies”, Article 2/1, 5.

5 Ibid.

5% A AQOIF], Standard No. 18, “ Possession (Qabd), Article 3/7, 330.
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issue of the validity of contract of gift made in contemplation of
death, legal status of ‘umra and rugba, hibah tafdili, legal status of
contract of hibah in favor of siblings, children, parents and spouse.
It also lacks in providing the legal rule in case the gifted property
is a joint property. Furthermore, the report recommends that
sections from 163 to 180 from 3rd Volume of book titled, Majmii ‘ah
gawanin e Islam by Tanzil ur Rehman with reference to contract of
gift must be promulgated as an integral part of the statutory law.

9. Transfer of Actionable Claims

The legal rules on Transfer of Actionable Claims are
incorporated in sections 130 to 137 of the Transfer of Property Act,
1882. Council of Islamic Ideology, in its 14th report on the Transfer
of Property Act, 1882, did not evaluate the provisions of this
chapter in detail and only made a declaratory statement that
transfer of actionable claims amounts to contract of agency for
collection of debts. The analysis of Council of Islamic Ideology in
its report is not sufficient and needs further work. This section of
the article is designed to conduct Shari‘ah analysis of definition of
transfers of actionable claims so that the flaws in the report can be
highlighted. Section 130 (1) of the TOP Act, 1882 defines Transfer
of Actionable Claims as:

“The transfer of an actionable claim whether with or
without consideration shall be effected only by the
execution of an instrument in writing signed by the
transferor or his duly authorized agent, shall be
complete and effectual upon the execution of such
instrument, and thereupon all the rights and
remedies of the transferor, whether by way of
damages or otherwise, shall vest in the transferee,
whether such notice of the transfer as in hereinafter
provided be given or not.”5”

Section 130 of the TOP Act, 1882 does not provide clearly that
what is meant by ‘transfer of actionable claim’. In fact the section

5 Mehmood, 945; Mahmood and Shaukat, 987; Chaudhary, 1020; S.
Badar-ul-Hassan, The Transfer of Property Act 1882 (Lahore: Irfan Law
Book House, 1t ed. n.d.), 537; Malik, 308-309; Mahmood, 256.
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reveals only that how the transaction of transfer of actionable
claim can be made effective and complete and insists upon the
execution of an instrument in writing signed by the transferor.
Section 130 states that on execution of an instrument in writing
duly signed by the transferor all the rights and remedies of the
transferor shall vest in the transferee. The transferee of an
actionable claim is entitled to institute a suit or proceeding on his
own name and can do so without seeking the consent of transferor
to do so and without making him a party. The transfer of an
actionable claim can be made with or without consideration.
Section 130 also contains two illustrations. Illustration no 1: A
owes money to B, who transfers the debt to C. B then demands the
debt from A, who pays, B. The payment is valid and C cannot sue
A for the debt. Illustration No. 2: A effects a policy on own life
with an insurance company and assigns it to a bank for securing
the payment of an existing or future debts. If A dies, the bank is
entitled to receive the amount of the policy and can sue on it
without the concurrence of A’s executor. The ClI, in its 14th report,
only declares that transfer of actionable claim involves the transfer
of a claim to a debt or unsecured money by creditor to a third
person and it resembles with the assignment of a right.5 This
analysis of CII is lacking in various aspects that the analysis
conducted by CII did not identify the gaps in the law.

The above quoted two illustrations show that “Transfer of
actionable claim’ means transfer of payable right or receivable
debt. The first illustration indicates a transaction in which the
claim to a debt is transferred from a creditor to a third person who
is not the debtor of a transferor, it does not amount to hawalah and
is called as agency contract for collection of a debt. Apparently the
transaction seems to be within the parameters of Shari‘ah but it
must contain that the consent of debtor, creditor and third person
must be obtained and is mandatory.?® The second illustration
indicates the assignment of a claim to a debt from one creditor to
another creditor. In Islamic law, hawalah ‘lI-hagq appears to be

5 CII, 154.

5 The Council of Islamic Ideology did not analyze these provisions
of law in the light of Shari‘ah in its 14t report. This work, however,
analyzed these provisions of law in the light of Shari‘ah and discused the
law along with its counterpart concepts in Shari ‘ah.
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counterpart of the transaction indicated in second illustration. In
order to make the transaction valid as quoted in second
illustration, the conditions required to be met are those which are
mentioned in a contract of hawalah generally. Transfer of debt or
assignment of a debt whereby liability of one debtor is transferred
to another debtor is called as hawalah ‘I-dayn. ¢ Transfer of a
liability from one debtor to another debtor and transfer of a right
or claim from one creditor to another creditor can be made only
while complying with the rules of contract of hawalah. 61

Section 130 of the TPA Act, 1882 needs amendments in various
aspects. The definition needs improvement so that it covers the
transaction itself and not only the modus operandi of it. The section
must be amended to contain clearly the conditions or the
requisites required to make the transfer of actionable claim to be
valid form Shari ‘ah viewpoint.

10. Conclusion and Recommendations

In a nutshell, it can be concluded, from the above detailed
analysis of CII 14t report on TOP Act, 1882 that the report
succeeds at few places where it spotlights issues from the Shari ‘ah
perspective, for instance, in a contract of mortgage and lease on
property in land. Whereas, the present paper finds that the work
of CII lacks in many respects, for instance, sometimes the report
lacks in understanding the position of statute on point under
discussion, like in case of transfer of actionable claims and
sometimes it lacks in elaborating the position of Shari‘ah like in
case of contract of exchange. Moreover, sometimes it lacks in
making recommendations which may address Shari‘ah issues in
enactments. Furthermore, this study suggests recommendations
for Islamization of TOP Act, 1882. This paper is an attempt to give
some recommendations to make the role of CII more effective in
responding to the present day needs. At the end, this work
proposes a strategy of taking on board the experts on statutory
law so that position of statutory law on point can be made clearly
and later on Shari‘ah analysis may be conducted and
recommendations must be made to make the statutory law

60 Tbid.
61 Al-Jaza'iri, 3, 250.
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Shari‘ah-based and Shari‘ah compliant. In future endeavors made
in bringing the existing laws to be in compliance of Shari‘ah must
not only declare some provisions of law to be un-Islamic and
rather focus on suggesting reforms in the law.

e
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Private Military Companies: A Challenge to

Modern Warfare
Saqib Jawad®
Abstract

Means and methods of warfare trace back their origin with
that of humanity. Over the centuries, these methods evolved
into different requlations, laws and customs which prescribe
means and methods to conduct hostilities while putting
certain restrictions in this regard. One such method which
remained involved in the evolution of means and methods of
warfare is use of mercenaries. Primary goal of their
employment was to conduct hostilities in return for monetary
gain. Modern shape of mercenaries is Private Military
Companies (PMCs). In present era, development in warfare
has enabled one individual to kill millions and that too within
no time. Armies have been regularized, but even their purpose
remained unaccomplished, hence, PMCs have been created to
accomplish the tasks which were costing more for regular
armies. Need of the time was fulfilled but these PMCs were
left unattended. No laws and regulations were properly
framed to control their activities. Backed by monetary gains,
they consider themselves above any law and the same has
posed another challenge for IHL. After going through the
codified law on IHL, it is observed that no provision of IHL
has specifically defined the term “Private Military Company”.
The term “Mercenary” has been defined in Article 47 of the
1977 Protocol 1 Additional to the Geneva Conventions of
1949 (AP I). Some legal experts arque that since the purpose
of mercenaries and private military contractors is the same,
therefore, the legal regime which is applicable to mercenaries
should also be extended to PMCs and contractors. Others say
that even then the purpose would not be achieved. Therefore,
despite of extensive legislation in IHL, the legal environment,
wherein the PMCs are currently operating is called a “legal
vacuum”. This paper analyses the existence, legal status and
rights and obligations of these PMCs.

Keywords:  Private  Military =~ Companies, = Geneva
Conventions, IHL, Additional Protocols.

1. Introduction

Concept of private contractors is not new and is traced back in
ancient history. For instance, Greeks and Nubians fought for the

* The author is currently serving as Civil Judge/Judicial Magistrate,
Islamabad, Pakistan. He can be accessed at:jawadsaqibjudge@gmail.com.
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Egyptians in the Late Bronze Age. Moreover, mercenaries took
Jerusalem from the Roman Empire during the Sixth Crusade and
Britain hired Hessian forces during the American Revolution.
Singer says that the terms of ‘freelance” and ‘companies” emerged
during middle ages to denote hired soldiers. However, their
recruitment was not regularized until the 19t century when states
begun to hire their services for hostile actions and maintain their
regular armies for protection of their national interests.!

Prior to World War II (WWII), weaponries were used on ad hoc
basis and by following ‘just in time” model, but after WW 1I, large
scale armaments were created and that too on permanent basis.
Later conflicts between USA and USSR engaged the whole World
in continuous combat instead of temporary conflicts. Armaments
were being developed by private sector. Eisenhower? in 1961,
apprehending unwanted results, warned that this kind of
development would lead to a deadliest end. He was aware of the
fact that private companies and firms, one day, would be able to
control the fate of nations and humanity would be required to
govern their deployment. Approximately after 50 years of
Eisenhower’s statement, Private Military Companies (PMCs)
including Blackwater (now renamed Xe), Aegis Defence Services,
DynCorp, and Military Professional Resources Inc. (MPRI)
entered into contracts with several organizations including
sovereign powers such as US Department of Defence and the
British Ministry of Defence. Some of them offer complementary
services including negotiations, advisory and intelligence services.
PMCs have become a major industry, at times armed with

! Joel AC Baum and Anita M McGahan Rotman, “Outsourcing War:
The Evolution of the Private Military Industry after the Cold War, School
of Management”, University of Toronto, Toronto, February 20, 2009 rev.
October 5, 2009, available at:
http:/ /chaire-eppp.org/files_chaire/10_14_2009_TCE_paper.pdf, last
accessed on 29-03-2019.

2 Dwight David Eisenhower (October 14, 1890 - March 28, 1969) was
an American army general and statesman who served as the
34th president of the United States from 1953 to 1961. During World War
II, he was afive-star generalin the United States Army and served
as supreme commander of the Allied Expeditionary Forcesin Europe.
He was responsible for planning and supervising the invasion of North
Africa in Operation Torchin 1942-43 and the successful invasion of
France and Germany in 1944-45 from the Western Front.
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helicopters and jet fighters. Role of PMCs in 21st century has been
changed. In March 2004, after ambush and killing of four
employees of Blackwater in Fallujah, USA responded by
escalating Baghdad offensive. Moreover, the Iraq Reconstruction
Corporation (IRC) was made a governing body for allocating
sovereign and military funds for rebuilding the country. Thus,
statement of Eisenhower was proved and fate of the nations was
given into the hands of PMCs.3

Now PMCs operate in over 50 countries of every continent
except Antarctica. According to the surveys of 2009, commercial
market of PMCs exceeded $165 billion.# After Cold War, regular
armies were reduced and more reliance was placed on PMCs.
USA reduced troops from 2.1 million to 1.4 million; the former
U.SS.R. decreased them from 5,227,000 to 977,000 in 2001; France
from 547,000 to 295,000; Germany from 469,000 to 284,000; Italy
from 389,600 to 200,000; the Netherlands from 102,600 to 53,000;
Hungary from 64,000 to 33,000; and neutral Sweden from 64,500
to 34,00.> Growth in PMCs was significantly witnessed after USA
invasion of Iraq and Afghanistan in the beginning of 21st century.

One of the reasons of their significant growth, among others
was that the tasks assigned to the regular armies remained un-
accomplished, therefore, PMCs were deployed in order to assist
the armies. The function of the PMCs was twofold, one they help
the security agencies by providing important espionage, and
second, they act in aid of military.” Previously, the concept of

3 Baum and Rotman, “Outsourcing War”.

4 Melissa Morrison, “Understanding the Emergence of Private
Security Companies & Variance in Security Contracting”, February 23,
2015, available at:
https:/ /ruor.uottawa.ca/bitstream /10393 /32751 /1/Morrison_Melissa_
2015_researchpaper.pdf, last accessed on 29-03-2019.

5 Morris, Erika, "Private Warfare: History of the Increasing
Dependency on Private Military Corporations and Implications" (2009).
Undergraduate Honors Theses. Paper 3, available at:
https:/ / digitalcommons.usu.edu/cgi/viewcontent.cgi?referer=https:/ /
www.google.com/ &httpsredir=1&article=1005&context=honors, last
accessed on 29-03-2019

¢ “Interview with Andrew Bearpark”, International Review of the
Red Cross, 88 (2006), no; 863, 449.

7 Ibid.
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PMCs was known as ‘commercially organized violence” and the
commercial organizers of violence played a key role to persuade
state’s machinery to legalize PMCs in various parts of the World.®

From the last 15 years, functions in the field earlier performed
by military and security agencies have been carried out by PMCs.
Previously, the roles assigned to PMCs were only to the extent of
logistic support, however, with the passage of time military
functions performed by conventional armies are also performed
by these companies. PMCs provide better and swift aid to the
states at lower economic and political costs.” These functions
include the security of personnel and military assets, staffing over
check points, training and advising, maintenance of weapons,
interrogation of suspects, collection of intelligence and
participation in combat operations. Reference to these functions
indicates that currently PMCs are performing all functions which
were earlier performed by militaries. This drastic change in the
functions of PMCs was not noticed until the USA invasion of Iraq
in 2003. It was only then, when PMCs called the attention of
international community towards their peculiar features.
However, one may conclude that the rapid growth of PMCs is
also causing number of problems for the reason that PMCs, unlike
the conventional armies, are motivated by monetary gain instead
of any national or ideological interest.l0 For the said purpose, it
seems necessary to ascertain their status and compare them with
private contractors.

8 James Cockayne, “The global reorganization of legitimate violence:
military entrepreneurs and the private face of international humanitarian
law”, International Review of the Red Cross,88 (2006), No: 863, 462-63.

9 Desai, Deven R., “Have Your Cake and Eat it Too: A Proposal for a
Layered Approach to Regulating Private Military Companies”, (March
28, 2006). University of San Francisco Law Review, Vol. 39, No. 4, p. 825,
2005; TJSL Legal Studies Research Paper No. 893857. Available at
SSRN: https:/ /ssrn.com/abstract=893857, last accessed on 30-10-2018.

10 Emanuela-Chiara Gillard, “Business goes to war: private
military /security companies and international humanitarian law”,
International Review of the Red Cross, 88 (2006), no; 863, 527-532.
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2. Status of PMCs and Private Contractors

No provision of International Humanitarian Law (IHL)
specifically defines the term “Private Military Company”.
However, the term “mercenary” has been defined in Article 47 of
Additional Protocol of 1977 (API) (discussed later). One of the
reasons, why international law has ignored such an important
aspect to define PMCs is that it primarily focuses on states.!!
However, as discussed above, a synonym word “mercenary” is
used in various international law instruments and for ascertaining
the status of PMCs, it is appropriate to discuss the legal status of
mercenaries. Tracing back the history of IHL, the early
conventions on IHL such as the Hague Conventions have not
addressed the issue of PMCs nor have mentioned the word
“mercenary”. However, Hague Convention V mentions the
“mercenary activity” implicitly.’2 It's Article 4 provides that
“Corps of combatants are not to be formed, nor are recruiting
agencies to be opened, on the territory of a neutral state to assist
belligerents in an armed conflict”. Furthermore, it's Article 5
imposes obligation on all the neutral states to ensure that the acts
referred in Article 4 supra do not take place in the territory of a
neutral state. Article 17 of the same convention also provides that
an individual who assists belligerent by taking up arms openly,
cannot avail the protection provided to neutral states, but it has
been provided therein that such individual is entitled to the
protection provided to a national of a belligerent state.1?

After the Hague Conventions, the main international law
instruments of IHL are Geneva Conventions of 1949 (GCs) and
their Additional Protocols of 1977 (APs). PMCs and mercenaries

11 Chesterman, Simon and Lehnardt, Chia, “From Mercenaries to
Market: The Rise and Regulation of Private Military Companies
(Introduction)”, Oxford University Press, 2007; NYU Law School, Public
Law Research Paper No. 07-09. Available at:

SSRN: https:/ /ssrn.com/abstract=985837, last accessed on 07-07-2018.

12 Katherine Fallah, “Corporate actors: the legal status of mercenaries
in armed conflict”, International Review of the Red Cross, 88 (2006), no:
863, 606-07.

13 Hague Convention (V) Respecting the Rights and Duties of
Neutral Powers and Persons in Case of War on Land (1907), entered into
force on January 26, 1910.
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have not been mentioned in the GCs. The first international law
instrument directly dealing with mercenaries is APL.14 Article 47 of
API is the main provision which defines and describes the rights
and duties of mercenaries in the following manner:-

Article 47 — Mercenaries

1. A mercenary shall not have the right to be a
combatant or a prisoner of war.
2. A mercenary is any person who:
a. is specially recruited locally or abroad in order to
fight in an armed conflict;
b. does, in fact, take a direct part in the hostilities;
c. is motivated to take part in the hostilities essentially
by the desire for private gain and, in fact, is promised,
by or on behalf of a Party to the conflict, material
compensation substantially in excess of that promised
or paid to combatants of similar ranks and functions in
the armed forces of that Party;
d.is neither a national of a Party to the conflict nor a
resident of territory controlled by a Party to the
conflict;
e. is not a member of the armed forces of a Party to the
conflict; and
f. Has not been sent by a State which is not a Party to
the conflict on official duty as a member of its armed

forces.1>

The definition mentioned above seems to be exhaustive but
the main problem is that API deals with international armed
conflict (IAC) and fewer states have ratified it, hence, it's
provisions are not binding on all the states. However,
International Committee of the Red Cross (ICRC), on the basis of
consistent state practice, considers Article 47 as part of customary
international law, hence, considers it binding on every state
irrespective of its ratification. Therefore, this provision is binding
on all the states irrespective of the fact, whether the same is
ratified by them or not.

14 Tbid.
15 Article 47 of Additional Protocol-I of 1977 to Geneva Conventions
of 1949.



ISLAM. L. REVIEW. [VOL.3: 1 & 2, SPRING/SUMMER, 2019] 120

The provision of Article 47 supra was first proposed by the
Nigerian delegation participating in the Diplomatic Conference of
1976 and the same was later on adopted in 1977. The text
proposed in 1976 was different from the current text of the
provision and was adopted with the consensus. However, it was
further clarified that adoption of the same with consensus does
not mean that all the states were agreed upon the text rather it
was an outcome of compromise for the reason that the provision
has specifically ousted the mercenaries from the protection
afforded to the combatants and giving them status of POWs in the
hands of adversaries. Another reason is that Article 47 was
adopted to appease African Nations, which stipulated six
conditions (mentioned in Article 47(2) a-f supra) to meet the
minimum standard for a mercenary and practically existence of all
six conditions at one time was not possible. Therefore, the purpose
of introducing the Article in this form was deliberate with the
intention to make its scope narrow.16

After AP I, International Convention against the Recruitment,
Use, Financing and Training of Mercenaries, of 4 December 1989
has also defined the term and stipulated the rights and duties of
mercenaries. Article 1 of this convention defines the term
mercenary containing only small difference from that of API, in
the following words:

1. “A mercenary is any person who:

(a) Is specifically recruited locally or abroad in order to fight
in an armed conflict;

(b) Is motivated to take part in the hostilities essentially by
the desire for private gain and, in fact, is promised, by or on
behalf of a party to the conflict, material compensation
substantially in excess of that promised or paid to
combatants of similar rank and functions in the armed forces
of that party;

(c) Is neither a national of a party to the conflict nor a
resident of territory controlled by a party to the conflict;

(d) Is not a member of the armed forces of a party to the
conflict; and

(e) Has not been sent by a State which is not a party to the
conflict on official duty as a member of its armed forces.

16 Fallah, “Corporate actors: the legal status of mercenaries in armed
conflict”, 606-07.
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2. A mercenary is also any person who, in any other
situation:

(a) Is specifically recruited locally or abroad for the purpose
of participating in a concerted act of violence aimed at:

(i) Undermining the territorial integrity of a State;

(if) Overthrowing a Government or otherwise undermining
the constitutional order of a State; or

(b) Is motivated to take part therein essentially by the desire
for significant private gain and is prompted by the promise
or payment of material compensation;

(c) Is neither a national or a resident of the State against
which such an act is directed;

(d) Has not been sent by a State on official duty; and

(e) Is not a member of the armed forces of the State on whose
territory the act is undertaken”.1”

The preceding provision relating to mercenaries gives a
broader definition as certain acts not falling within the definition
of mercenaries as provided under Article 47 supra, have been
declared the acts of mercenaries in accordance with this definition.
After going through the abovementioned provisions, we can say
that the term is though defined but there is no adverse legislation
to the mercenaries, rather the existence of the mercenary activities
has been recognized in this protocol and attempts have been made
to define and codify the definition and status of mercenaries in the
context of IHL.18

With regard to PMCs, as discussed earlier, no binding
provision of IHL deals with the legal status of PMCs. The
Montreux Document of 17 September 2008 is the first document of
international law which applies to PMCs while they are operating
in an armed conflict, but the document itself states that it is not

17 Majors S. Goddard, Maj. Ra Inf, “The Private Military Company: A
Legitimate International Entity within Modern Conflict, A thesis
presented to the Faculty of the U.S. Army Command and General Staff
College in partial fulfilment of the requirements for the degree of, Master
of Military Art and Science (General Studies)”, (Kansas : Fort
Leavenworth, 2001),

“http:/ /www.globalsecurity.org/military/library/report/2001/ pmc-
legitimate-entity.pdf”, last accessed on 05-09-2010.

18 Ella Landau-Tasseron, “Non-Combatants in Muslim Legal
Thought”, Centre of Islam, Democracy, and the Future of La Landau-
Tasseron, (Hudson Institute, 2006,),available at:
<http:/ /www.currenttrends.org/docLib/20061226_NoncombatantsFina
L.pdf>, (last accessed on August 27, 2010).
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binding.l On the other hand, only a few states adopted some
regulations specifying the parameters of the functions of PMCs, in
order to permit them operate inside and outside their territory.
For instance, South Africa’s, Regulation of Foreign Military
Assistance Act, 1998 was adopted on the subject. Preamble of the
Act describes that it is “to regulate the rendering of foreign
military assistance by South African juristic persons, citizens,
persons permanently resident within the Republic and foreign
citizens rendering such assistance from within the borders of the
Republic; and to provide for matters connected therewith”.20
Recent examples of drafting regulations on the issue also include
“Sierra Leone’s National Security and Central Intelligence Act of 4
July 2002, the Coalition Provisional Authority’s (CPA)
Memorandum No. 17 of 26 June 2004 on Registration
Requirements for Private Security Companies and the Kurdistan
Regional Government’s guidelines on Private Security Company
Requirements for Iraqi Kurdistan dated 7 December 2005”. The
Governments of Iraq and Afghanistan are in the process of
drafting specific regulations on the issue.2l However, such efforts
to regulate PMCs are on national level. Since the Montreux
Document itself says that it is not a legally binding document,
therefore, one may argue that PMCs have no legal status under
international law.

From the foregoing discussion, it is also observed that the term
“Private Military Company” has neither been defined in IHL nor
is there any binding law or regulation to deal with the issue.
Moreover, PMC contractors do not wear uniform which is a pre-

19 “The Montreux Document on pertinent international legal
obligations and good practices for States related to operations of private
military and security companies during armed conflict”, Geneva,
Switzerland: International Committee of the Red Cross, 2009), available
at:https:/ /www.eda.admin.ch/eda/en/home/foreign-
policy/international-law/international-humanitarian-law / private-
military-security-companies/ montreux-document.html, last accessed on
18-09-2018.

20“Regulation of Foreign Military Assistance Act. 1998”, available at
https:/ /www.ohchr.org/Documents/Issues/Mercenaries/ WG/Law /So
uthAfrica6.pdf, last accessed on 02-04-2019.

2l Michael Cottier, “Elements for contracting and regulating private
security and military companies”, International Review of the Red Cross,
88 (2006), no: 863, 641-45.
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requisite for combatant status. They are rarely subjected to
command of military personnel and generally do not keep
themselves within the military discipline as regular armed forces
are required to follow in obedience with the laws and customs of
war.22 Therefore, one of the arguments is that PMCs have no
status under international law rather their very existence is
unlawful. Proponents of this theory argue that PMCs and their
staff have no international obligations to comply with. On the
other hand, some legal experts have argued that this idea is
misleading. International law and particularly, IHL might not
determine the status of PMCs, as it is not the scope of IHL, but it
imposes rights and obligations on all the persons taking direct
part in hostilities and the employees of PMCs fall under the same
category. They further contend that in absence of any specific
legislation, customary international law would be applicable.
However, the main problem is to determine the status of the
members of PMCs. They can either be declared combatants or
non-combatants. If they are declared combatants, they can be
targeted as a lawful target and will have right to participate in
hostilities and if fall in the hands of adversary, will be entitled to
the status of Prisoners of War (POWs). On the other hand, if they
are declared civilians, they are not legitimate target and therefore,
being civilians they have no right to take direct part in hostilities
and if they do so, they can be targeted but will be “unlawful
combatants” or “unprivileged belligerents” and being so, if they
are captured, will not be entitled to the status of POWs.23
Therefore, it can be held that legal status of PMCs is not clear in
IHL.

Keeping in the view the vague status of PMCs, certain
questions can be raised: as to whether their very existence is
lawful; If their status is valid, how to regulate their functions and
the methods of their operations under international law; and, If
they are unlawful, how to prevent them to operate and how to
compel states promoting PMCs to discard the practice of PMCs?

2 David Isenberg, “Are PMCs POWs”?, United Press
International, (August 1, 2008). Available at:
<http:/ /www.cato.org/pub_display.php?pub_id=9580> (last accessed
on June 25, 2010).

23 Chiara, 527-532.
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As a general principle, while addressing these questions, it is said
that as no one falls outside law, therefore, these PMCs need to be
regulated by international law, otherwise it will remain a tool in
the hands of corporate empire to influence international politics,
as these PMCs allegedly violate state sovereignty and lack
accountability.

International Committee of the Red Cross (ICRC) is engaged
in the work on this issue. After GCs and APs, ICRC has raised
number of concerns and pointed out areas where the law of armed
conflict (LOAC) needs to be evolved.?* Legal vacuum related to
PMCs is also under consideration and in order to resolve the
same, it has been suggested that the acts of these corporations
should be focused instead of their identity.2>

Andrew Clapham says that in accordance with political
debates on the issue of PMCs, mercenaries and non-state actors at
UN and OAU, it has been suggested by contemporary experts of
IHL that in order to determine the status of PMCs, two main
approaches can be adopted. The first one is to label them
mercenaries, and consequently declare them illegal and
illegitimate combatants, while the second approach is to fix state
responsibility in the context of PMCs. The second approach was
addressed for the first time by the UN Human Rights Council,
which was mandated to monitor the effects of “private companies
offering military assistance on the enjoyment of human rights”
and on the other hand, its mandate is to “prepare draft
international principles that encourage respect for human rights
on the part of those companies in their activities”.26 “Working
group on the use of mercenaries as a means of violating human
rights and impeding the exercise of the rights of peoples to self-
determination” was established by the Council in 2005 in

2 Jensen, Eric Talbot, “The Future of the Law of Armed Conflict:
Ostriches, Butterflies, and Nanobots”, 35 Michigan Journal of
International Law 253 (2014). Available at:

SSRN: https:/ /ssrn.com/abstract=2237509, last accessed on 11-07-2018.

25 Chesterman, Simon and Lehnardt, Chia, “From Mercenaries to
Market: (Introduction).

2% Andrew Clapham, “Human rights obligations of non-state actors
in conflict situations, International Review of the Red Cross”, 88 (2006),
no: 863, 513-19.


https://ssrn.com/abstract=2237509

125 PMC: A CHLLANGE TO MODERN WARFARE

pursuance to Commission on Human Rights resolution 2005/02.
Working group was mandated to prepare recommendations with
regard to the standards in order to fill existing gaps; to curtail
human rights violations; to seek opinions from governments,
intergovernmental and non-governmental organizations; to
monitor mercenaries and their activities; to study causes and
sources of PMCs and their activities, and to monitor them.?” In its
2006 report, working group agreed that PMCs should apply draft
norms on the responsibility of transnational corporations with
regard to human rights approved by the “UN Sub-Commission on
the Promotion and Protection of Human Rights in 2003”. Working
group also agreed to establish a complaint mechanism against
PMCs. However, these decisions of the working group could not
help the “Council’ to adopt and implement them on PMCs due to
lack of cooperation.?

Moreover, whilst adopting the second approach, it becomes
difficult to fix the responsibility for the reason that it is not clear as
to whether the responsibility in IHL can be extended beyond
states. It also becomes difficult to ascertain as to whether PMCs
can be held liable for IHL violations. This aspect of PMCs has not
been addressed at international level, however, it was addressed
at domestic level by the USA Federal Court.? In a case against
“Talisman Energy Inc.”, it was held that corporations are also
under obligation to abide by and protect the norms of
international law.* On the issue of human rights abuses
committed by the company in Sudan, Judge Schwartz concluded:

27 Office of the United Nations High Commissioner for Human
Rights, “Human Rights Council main report and annex ' Draft of a
possible Convention on Private Military and Security Companies
(PMSCs) for consideration and action by the Human Rights Council”,
available at https:/ /www?2.ohchr.org/english/issues/mercenaries/, last
accessed on 09-04-2019.

28 Clapham, p. 513-19.

2 Ibid.

30 The Presbyterian Church Of Sudan, et al. v. Talisman Energy, Inc.
And Republic of The Sudan, Court of Appeal for the Second Circuit,
United States of America, Judgment dated, 2 October 2009, available at
http:/ /www.internationalcrimesdatabase.org/Case/43/Presbyterian-
Church-Of-Sudan-v-Talisman-Energy/, last accessed on 10-07-2018.


https://www2.ohchr.org/english/issues/mercenaries/
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“[S]ubstantial international and United States precedent indicates
that corporations may also be held liable under international law,
at least for gross human rights violations. Extensive Second Circuit
precedent further indicates that actions under the ATCA [Alien
Tort Claims Act] against corporate defendants for such substantial
violations of international law, including jus cogens violations, are
the norm rather than the exception.”3!

The verdict indicates that acts of corporations though not entail
responsibility for each and every violation of IHL or Human
Rights Law (HRL) but at least make them responsible for gross
violations of settled principles of international law. However, only
substantial violations have been made accountable and it is also
left uncertain what comes in the definition of substantial
violations.

Contrary to the efforts to ban PMCs, or at least regulate their
operation by law, the number of PMC personnel has been
increased in the forces of different countries and especially the
developed countries. It is evident that they have been employed
for multiple objects, sometimes for combat operation, and at times
for negotiations, advisory, logistic support and intelligence
services. For instance, USA has employed PMC personnel for its
operations in Iraq and they are between 15,000 to 20,000, in
number and this number is 15 percent of the total US forces in
Iraq, which is 130,000 soldiers.32 However, the main point is that
these private contractors have no accountability to the US military
and they are free to carry out their operations. On the other hand,
international organizations have also started employment of
private military contractors, for instance, the use of these private
military soldiers by NATO forces was witnessed in Balkans.
Moreover, almost all the intergovernmental organizations and
NGO’s including UN have employed such private military
soldiers to provide them security and support. However, the ratio
of private military soldiers as compared with the regular armed

31bid.

32 Peter Benicsak, “Advantages And Disadvantages Of Private
Military Companies”, Available at:
<https:/ /www.unob.cz/eam/Documents/ Archiv/EaM_1_2012/BENIC
SAK.pdf> (last accessed on April 20, 2018).



127 PMC: A CHLLANGE TO MODERN WARFARE

forces is less which amounts to almost 10 per cent of the total
forces.3?

Notwithstanding its pros and cons, the demand for private
military services is increasing day by day; and one of the main
reasons is that the expenditure occurring in conducting operations
by PMCs is much less than that of regular armed forces and most
important cases are those in which a government along with or
without its regular armed forces employs a PMC to help them in
an armed conflict. For instance, PMCs were hired by USA to carry
out its operations in Iraq and the governments of Sierra Leone and
Angola have also deployed PMCs in their conflicts.3* However, it
is also a fact that the PMC’s employed by USA have been
exempted from accountability so there are some important issues
of human rights, sovereignty and accountability and for the said
purpose, it is necessary to determine the rights and duties of
PMCs.%

One of the reasons for lack of certainty in this regard is that
LOAC is primarily based upon state practice and everything
comes out of the agreements executed between states.
Accordingly, bodies other than states are not considered to
become parties to such agreements amounting to international
treaties.’ Issue of PMCs is also addressed by a group of experts
by the “University Centre for International Humanitarian law”
and UK has also published its Green Paper titled “Private Military
Companies: Options for Regulation” while addressing the issue,
proposes various measures including direct ban on PMCs and
formulating specific regulations on the issue.?”

3 Tasseron.

3¢ Michael Scheimer, “Separating Private Military Companies From
Illegal Mercenaries in International Law: Proposing an International
Convention for Legitimate Military and Security Support the Reflects
Customary International Law”, American University International Law
Review Volume 24, Issue 3, Article 6 (2009), available at:
https:/ / digitalcommons.wcl.american.edu/cgi/ viewcontent.cgi?article=
1097 &context=auilr, last accessed on 29-09-2018.

% Ibid.

36 Talbot, “The Future of the Law of Armed Conflict”.

87 The Presbyterian Church Of Sudan, et al. v. Talisman Energy, Inc.
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3. Legal Regime Applicable on PMCs

Various contemporary scholars on IHL have opined that since the
object of mercenaries and PMCs is the same and they operate to
earn money, hence, the legal regime applicable on mercenaries
should also be extended to PMCs. However, according to other
group of scholars, there is a big difference between a contractor
and a mercenary. PMCs are not considered mercenaries due to
number of reasons. One of the reasons is that the definition of
mercenary under Article 47 of AP I is drafted so narrowly that it
does not include PMCs. Efforts were made by ICRC and the TMC
Asser Institute to clarify the notion of direct participation in
hostilities and while dealing with the issue of PMCs, it was
observed that there is lack of clarification in the GCs and their
accompanying protocols about the function and status of PMC
employees. It was also observed that a number of fundamental
questions regarding their status have been left unanswered. For
instance, it is not clear as to whether force can be used during an
armed conflict by PMCs? Whether they become legitimate targets
and can be criminally prosecuted for their alleged war crimes and
hostile actions? All these questions do not find any answer in GCs
and APs.38 It is also said that the key barriers to deal with the issue
are not legal rather are political 3 Declaring the contractors as
combatants and imposing obligation on them to abide by the laws
of armed conflict can result in immunity from prosecution and
gives them POW status in the hands of adversaries. According to
a few legal experts, this is the best solution and would clarify the
rights and obligations of the contractors in the battlefield. Legal
experts of the Foreign Affairs Committee for the Session 2001-02
suggested that these companies have the potential and ability to

3 “Ninth Report of the foreign affairs committee, Private Military
Companies”, Session 2001-2002, Response of the secretary of state for
foreign and commonwealth affairs, available at:
<http:/ /www.parliament.the-stationery-
office.co.uk/pa/cm200102/cmselect/cmfaff/922 /92203 htm> (last
accessed on September 5, 2010).

3 Chesterman Simon, “Leashing the Dogs of War: The Rise of
Private Military and Security Companies”, (September 1, 2008). Carnegie
Reporter, Vol. 5, No. 1, pp. 36-45, Fall 2008; NYU Law School, Public Law
Research Paper No. 08-24. Available at:

SSRN: https:/ /ssrn.com/abstract=1162526, last accessed on 29-09-2018.
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contribute in international security but for the said purpose, they
are required to be regulated. They further remarked that the
challenge to regulate them will not only minimize damage, rather
would maximize the benefits in private military sector. 40

Moreover, With regard to the legal status of POW, the primary
documents in this regard are GC IIl and AP I. According to David
Isenberg?#!, employees of PMCs can qualify for protection of GC III
and the relevant AP, if they abide by the rules set forth therein
and can be categorized as combatants. On the other hand, he
further says that some experts have argued that AP I specifically
excludes contractors from the category of combatants and confers
POW status only on the combatants. According to the definition
provided in AP I, combatants are “all organized armed forces,
groups and units which are under a command responsible to that
Party for the conduct of its subordinates” .42 On the touchstone of
this definition, David Isenberg says that this definition excludes
the private security contractors in Iraq who are protecting U.S.
State Department personnel, because, if there is no command
responsible for these contractors, they will be debarred from being
declared lawful combatants.4> On the touchstone of this criteria,
we can say that as Blackwater is not subject to the command of
USA State Department, hence, it's members cannot be declared
combatants.

One of the responses to this situation has been forwarded that
the main feature which distinguishes private contractors from
combatants and civilians is that they are not involved in combat
operations. This argument describes the difference between a
soldier and a contractor and lays down that the former is
considered by IHL a combatant while the latter a civilian taking
part in hostilities in an armed conflict. However, in case of their

40 “Ninth Report of the foreign affairs committee, Private Military
Companies”.

41 David Isenberg is an analyst in national and international security
affairs and a US Navy veteran. He is also a member of the Coalition for a
Realistic Foreign Policy, an adjunct scholar with the Cato Institute, and
the author of a forthcoming book, Shadow Force: Private Security
Contractors in Iraq.

42 Article 43(1) of the 1977 Additional Protocol I.

4 Isenberg, “ Are PMCs POWs”?.


https://www.cato.org/people/david-isenberg/
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joint deployment in the field, sometimes the distinction between a
soldier and a contractor becomes impossible because in such a
situation, the activities carried out by these contractors are similar
as that of regular forces and these contractors wear uniform like
regular armed forces, carry weapons openly and perform their
functions in the same manner as guided by the armed forces. For
instance, it has been noticed in the recent conflicts that PMCs and
regular armed forces conduct their operations in the same sphere,
whereas number of attacks by the adversaries have also been
reported on private military contractors because they are
categorized like regular forces of a party to an armed conflict.
According to a British PMC namely “Armor Group”, in 2006,
during its operations in Iraq, out of its 1184 convoys, 450 were
subjected to hostile actions, mostly with roadside bombs, small-
arms fire and mortar attacks. On the other hand, there are various
instances when unlimited force was used by PMCs. For instance,
in an incident, in 2007, 17 Iraqi civilians were killed in Baghdad by
Blackwater employees, while protecting a US State Department
delegation going to a meeting with USAID humanitarian aid
officials. Short after this incident, two Armenian Christian women
in Baghdad were mistakenly killed by the PMC employees of
Unity Resources Group security firm run by Australia, registered
at Singapore and headquartered at Dubai. All these incidents lead
us to conclude that PMCs are sometimes on equal footings with
regular armed forces in combat operations, however, lack of
application of IHL on PMCs has led them operate unattended.*

Even in the states where rules exist regarding employment of
PMCs, various issues are raised due to hidden information of such
employment. In the report presented to the English Parliament, it
has been remarked by the secretary of State that:

“We conclude that the lack of centrally held information on
contracts between Government Departments and private
military companies is unacceptable. We recommend that the
Government take immediate steps to collect such information

4 “Private Military Contractors and Combatancy Status under
International Humanitarian Law”. International Review of the Red
Cross, 88 (2006), no: 863, 615-20. available at:
<http:/ /law.huji.ac.il/ upload/Richmond_Barak_Private_Military_Contr
actors_and_Combatancy_Status.doc>(last accessed June 15, 2010).
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and to update it regularly. We further recommend that in its
response to this Report the Government publish a
comprehensive list of current contracts between Government
Departments and private military companies and private
security companies, and provides the information requested
by the Committee in the Chairman’s letter of 18 June to Denis
MacShane” 45

After the presentation of this report, recommendations have
been given to make British PMCs valuable and legitimate
organizations for the security and defence of the country along
with the regular armed forces.

Another problem with regard to emergence of PMCs is that
these are mostly incorporated in USA, UK and South Africa and
their incorporation pose a threat to IHL and HRL, as they are
more likely to commit violations of IHL, because their primary
concern is their own foreign and economic interests rather than
compliance of IHL principles. Mostly ex-combatants are owners or
members of PMCs. Many states have adopted practice to employ
these ex-combatants as members of PMCs and the same is evident
from the practice followed by Colombia, Guatemala, El Salvador,
Nicaragua and Chile. In Iraq, initially main tasks were performed
by PMCs and their members were foreigners but with the passage
of time local members have been recruited and now the ratio of
local members as compared to foreigners has reached 1:10. It is
also on the record that PMCs are present and are operating in
more than fifty states around the world. After cold war, most of
the high profile operations of PMCs are reported in the former
Yugoslavia, Sierra Leone, Angola, Papua New Guinea,
Afghanistan and Iraq. Clients of PMCs include states, non-state
actors, corporations, international and inter-governmental
organizations and individuals.4 Since, their clients are diverse,
hence, there is great risk of violations of IHL due to diversity of
interests of employers.

4 “Ninth Report of the foreign affairs committee, Private Military
Companies”.

4 Benjamin Perrin, “Promoting compliance of private security and
military companies with international humanitarian law”, International
Review of the Red Cross, 88 (2006), no: 863, 615-20.
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4. Conclusion

Summarizing the above discussion, it can be concluded that GCs
and APs are applicable only on the national governments,
authorities and organized insurgency forces led by those
governments, which are clearly recognized and capable of acting
in accordance with IHL. On the other hand, those who participate
in hostilities without the status of lawful combatants, including
PMCs, do not benefit from POW status and from other protections
given in consequences. As PMC contractors are neither civilians,
nor combatants, hence, they are not considered lawful
combatants.#” Laws relating to them are yet to be formulated and
their rights and duties are yet to be determined and this is a big
challenge for the international community and particularly for the
states that have employed or permitted PMCs to carry out
operations within their territories.

It is also evident from the above discussion that PMCs cannot
be declared mercenaries, because even if they are declared
mercenaries, problem would not be solved for the reason that the
definition and rights and duties of mercenaries are also not
determined. Thus, it can be said with certitude that the legal
aspect of IHL related to PMCs is a "Legal Vacuum" or “Grey area”
because no direct legislation under IHL is so far available
regarding direct participation of PMCs and non-state actors
during an armed conflict. Therefore, PMCs is a “Hard Case” of
IHL. Moreover, as no rights and liabilities of the members of
PMCs have been provided, hence, taking advantage of this ill-
defined situation, they consider themselves outside the well-
defined categories of combatants and civilians and accordingly
undertake no responsibility for their acts committed during
hostile actions.*8 Conditions are very limited in which victims of
abuses of PMCs can seek remedies under domestic law or

47 Ibid.

4 Lindsey Cameron, “Private military companies: their status under
international humanitarian law and its impact on their regulation”,
International Review of the Red Cross, Volume 88 Number 863
September 2006.
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international law.# That is why international community in
general and UN in particular raised several objections on the
operations, rights and duties of such PMCs.

5. Recommendations

As noted above, the use or hiring of PMCs both at national and
individual level is now unavoidable; therefore, it is now the
requirement of the time that all these employers should be
encouraged to settle the criteria of hiring a PMC. Such criteria
should be based on legal and just causes such as professionalism
of members, training, diligence, ethics and obedience of
international norms and should not be based on price or other
economic interests. PMCs should be hired keeping in view the
professionalism of members, their diligence and proper training
must be given to employees in order to ensure the respect of
human rights and principles of IHL. It should be a condition
precedent for hiring a PMC that all its members should be
adequately trained not only in physical fitness, weapon and
ammunition training, rather they should be adequately
conversant with international law norms particularly principles of
IHL and HRL applicable during an armed conflict.5

At the same time, in addition to well trained employees of the
PMCs, it is important to develop a Monitoring system which is
necessary to make members of PMCs accountable, whether such
system operate internally or externally from the contractors or
other bodies. Therefore, to this end, conditions with regard to all
activities, including but not limited to use of force, alleged
violations of IHL and internal accountability can be stipulated in
the contract, and such stipulation in turn will enhance the respect
and compliance of principles of IHL and HRL.

49 Chesterman Simon and Fisher Angelina, “Private Security, Public
Order: The Outsourcing of Public Services and Its Limits”. Oxford
University Press, 2009; NYU School of Law, Public Law Research Paper
No. 09-47. Available at SSRN: https://ssrn.com/abstract=1461866, last
accessed on 30-09-2018.

50 Michael Cottier, “Elements for contracting and regulating private
security and military companies”, International Review of the Red Cross,
88 (2006), no: 863, 641-45.
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Moreover, reporting procedure with regard to above-
mentioned acts can also be specified. In case, any violation is
proved, penalties can be stipulated including imposition of fine,
termination of contract and ban on re-entry to any other contract
with the same employer or otherwise. In this regard, primary
responsibility is on the states to regulate harmonious framework,
however, unfortunately the practice of states differs in this
connection. Some states have adopted specific laws on the issue of
PMCs such as UK and France, while others are endeavouring to
harmonize the regulations such as Switzerland, whilst few others
are relying only on commercial laws. However, the main problem
still exists that the states wherein armed conflicts took place or are
taking place, still lack laws to regulate the issue.

In a nutshell, it can be concluded that PMCs are operating in a
vacuum and no binding international law deals with the issue.
Though certain states have adopted regulations on their own, but
these regulations still lack clarity and consensus. Therefore,
comprehensive legislation is required at international level to
address the issue and while adopting any such legislation, in
order to curtail the violations of IHL and HRL by PMCs, following
measures should be adopted:-

1. States should either impose complete ban on the
activities of PMCs within their territory or make specific
regulations in this regard.

2. Comprehensive rules and regulations should be
adopted at international level to address the issue, keeping
aside all other political and socio-economic interests.

3. In the latter case, the foremost requirement should
be that the company must obtain a licence for its
operations with defined objects, capacity and military
services.

4. Company must also obtain approval of all contracts
from the state concerned, with specific details of
operations and military services.

5. Each member of the company must also obtain
licence for activities and military services keeping in view
his qualification, experience and most importantly,
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conduct. Individuals with criminal record must be
excluded from employment at every cost.
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Abstract

Since 1940, when movement for an independent state got
accelerated, the core objective of an Islamic state is to obtain a
territory where Muslims could live in accordance with the
ijunctions of Islam. Right after the creation of Pakistan, the
efforts had begun bypassing “Objectives Resuotion” in 1949.
Thereafter, all constitutions of 1956, 1962 and that of 1973
reflected this core objective by maintaining Islamic identity.
For Islamizing laws in Pakistan, many institutions and figures
have been contributing. One of such figures is Pir Karam Shah
al-Azhari who had served as judge Federal Shariat Court in
1981 and then in Shariat Appellate Bench of Shpreme Court of
Pakistan till his death. The present work is analytical study of
the judgements he issued through his tenure. However, this
needs to be preceeded by highlighting the role of “Ulama’.

o

s

b

Lub@_JTJ:;z;u"/”/v,/cé,»Mzé;ﬂ&g}jmduﬂuutfng.ﬁ

(j‘,édw/“f(muggf;fii'gﬂg(tzi‘?mgugwi'gm;z; S
SN 05/ L P Wi & nsss 17 $n foig d T o)
duL(‘pJUg/?rtéﬁwrwb,»,ut;t944-&[3@»/,'(;w;@;/Jyg/“/,wfui
ziff/“u:@'/Tu:;tmé.um?z.ﬁm/4&%gzjd)z(y/uﬁg}'&.{f"

-lw)f/‘nﬁaf{‘idjr#/“‘d/':’ﬁdj"é’&.-j *



2 ebUERSS ol S E

ISV SE S sz ot & Jasoson o S stdne 20 3L16(L) Ml 2
Shariat Appellant Bench¢ L’;’M e § 5 d6s &L (f 7
Ui B e s U S eliel F3be il 7 PG Tt ok T
-un.ﬁLH‘ A6 Sz ZE e & b}hicb)kicutd?_‘aﬁﬁﬂy 4
degf(g;?;,l),/uit?dré Are e oS el g s e § 536
K(f/“utmgﬁ”/m/;m}/“yj:(»JK/?'%;A/" A B AP s

e Fe

wéuwu?ﬂﬁwzj‘jm"/.%MK(@L@&%;M}M;JW&}@G;

K&-9J’ugﬁuéwn/d/“/dxw(@&JG,JyL(Wu-Ln,;/;,u/“uJ/
Errs S A S P11 Losine 2 o (Fo@e 1t
P st Vg A A LS F Lol W F g eli L
_‘Léu:u”j;/'ut',ué =AW PG E e dM,@wJ/?/eri/d/’“
el R AU s L5 e S g s S L N9 & St
L PSRt S e L LG L ey L =
b F s YR S F (3)_J%Ln&4dwigdﬁ&.’uﬁuydw
L:ﬁWf&/;i'a),_‘ag:ijL{J/JL//’u@L,@'L,e’uﬁd,wrw)dw @

_Fe ;r’A‘QTJﬂ\ —(1
ZO1 P T A —2)
YA e ol A —(3)

R R -



3 ebUERSS ol S E

CUs JUt eSOt (L SR A Baae P 7 O pr S b

(6)-‘&%@);'/’

W SEA e 236

S OIS NI P Ll i L e gt F o dii

Lungelirasjmd E b s Ao F el F e Ut
b ug/ur"w"é ;Jurwjdu/wg‘fjgu)Kuwé'.s/ﬁ,?/mu‘fgLui
e §F e e U ST e Ui B o B AL
& kT U S e e $n s gl RSB st F L LBy
§ A8 sy Jinsi gl P Lo ent}p S & B
PGP SO EASTE 0§ f et L Lea L b St

<5 E

ef et bl TS S e S E a s i
JF (LI, ,/ulir/Lp,»tf‘L,JL//‘%u,@L S d2 L
JLL‘«.&»‘KL’t/ﬁmLum_émq;éﬁudﬁﬁ/&;upt}ﬂ S AE
Lo fonbon Al d Lahwtnl 36 1P Qi
mé%ﬁ)mw;’%u)‘ d e b S 2 U s L (7ets
LIRS sf e T S enP e T usid

I uAIdng P Ak Pl bUtE ke faitied 236
jVJVLJ/iJ{/U/!rﬁu:J/u ”l/((_lfl‘ ,J/.L.U/)/_"a:t‘dni_w/bf.bu/ug/i;

G obos ale 1 Lo il J gy 5 sl Lo Lo ST Ol il ) e SA7565 000 —(5)
p-lti]
mEY —6)



4 ebUERSS ol S E

S A 1E0 P S f B3 Z 208 L4616 o3 S
LS ALl iz e A I s, 2 SNt 19
s

Erbekies 2190A010Ar ) (chiad 2 36)19Ar 19l O Vsl
( U%JT&/[

Besbied Froeruioar ) (el 236)19Ar 1ol S ¥ G o

(e 23601985 1981 plevsr

(e 236019 019 B BIafils o

(e 2A6rers Sibens P
bS8 Pl (/j/guf'%ym;lg

LnSaE§ 8 L 360 L il § pommt e/ 25

ot o T At b JEM Sl Fris) 2t &
VML L Sd PG F o L ne i &l IS GBS
M U LT $obai T LTl Ut s el 245
S Tiun? éu‘f.,wd“u{jvjvnggd/uzjtfﬂﬁuu'guﬁl’}og“
2SI 5 A S Lo e S 1o 29 F e L § P
LJIJ/J’d/;l/'ld“luﬁJUg’VgLWJ:"?@/UQ?T?%_CS@Q;JI}A/"%;{.
A6 ot I o (St P TSt



5 a'//[.pgu;}gdtfﬁjﬂiolﬁr/j/f:u’t%

T P AL W1 2 rsd e p f e S 6 S5
Lt de e it Unisse st SEnisd 12 L v S un
Fan Lt Sy Uy s r sl S B0t S M
S B/ TS L L & Hip 8 (65 L5 L il S
S PPl U o S35 U p 2 1 STV T 306G L ia§ 2
SustsLepomusdeye m AT ulpd L0 Sk S s Fijpe o
®c_ &t iz $l S b & B A i 6/ =T AT

2l Kl U e I PR U af e S g e T
,@}Uﬁuﬁu?;’uu,;iéﬁ’-“‘a/l./'rg;gfrw_?jm((u;&-f&n&":u)
VAL ST g e S ST 312 2 by G Yoy 5
iLuvu(u,ﬂzuﬁ.u?muf(%%ut.w/é/;-ufféi//.ﬁ;ié%lgo%}
Grene 4 =i s Jo B L L Rud T oS e E,8,F
BN PN NN T PRIDRIY )

dM/JuﬁJUmJuiL?dMLuMZécf&?&(/j;’ﬁfu

PSP Lo p e e S ELbit o L et
i o nl okt F3bmIEJ <o wib i n L
F LU Pout s NPT ndue eIndud s it
AN LS e S o S O I st i o
W SFe e G JLN NS S o APLD SC & FSC £

i b st s S Lo <J“5/7Jf§u’r fredpSasekicSilf

TSR A (] {f%"/d';w’;%y ) r/dlz‘fiwila = ))
Lo g —(8)
NS (DI TPAC AP T F A I I S ()]



6 ebUERSS ol S E

ey Ju}“:dtiul‘j@fuf’ ¥ PLTO® =8 =2le Death gratuity «=/
WELFEK Sl et G LG i S i K
JwK,,;ﬂu:émfgx‘gukjﬂé;gf&}J{,LJ,JfL?‘J}(Jw’gS,C

el

ul-zéuuuﬁo/ﬂd/é(})z:jﬂbét‘&f(/»otgﬁjxh’ﬁﬁwfu
S0 AL P (s A a LT A e
& wi S

eI el e loA S

BT PR AY S NS g SRy o

J‘,'uzwru""?c&u‘ffwrui%éutgﬁ-wiut"a/byu:uib“du.m,;u’u}w
Z6mg T Qb LU BT U (sl el G L U ol
§ el USSP E GVE E R G 20
U e AU U i U U BRI U
L s 2 i B W U2 L sl U Sag L I
LTS Z Gt L yolbl bl i S, AL T _U S e
AN L ABIGUAAE 2o S STl s ot A S ASST6 K5 i
M;U!’Jupuéd"w;‘}l’?éauﬁuJ.?,Tuﬁugﬁ_L“,ﬁ,m;/u@éii

_unt'/

SBEALYEF 207 ErLdidnl olpded 2607

A3 Pl P o L GAG e S0 WU A A K P
Sabs leitd e abslups $y L0 i 5 P et § 236,00l ot e g )i
SIEIL Ly S ns L M cmon)) 2 G 6 L nme § ot e



7 ebUERSS ol S E

f/ﬁﬁ‘ﬁu,J/La..m,Kumg/“wu’l;/%/%'g/g‘ﬁjvéu?g ;,/gwug._ju;uiuéuu
WO _ 1) M6E Solpe W1 g U & eolonfind SPh 1t F

Lﬁj’x,ﬂ_[}t}:/al&/wLJLAJUJMU’U/’BJJ}g?}LJﬁJ:CJJUF” J‘rWVU!’U—L?
At e ot F el gol F e emppf oAb i ode nr S (2o
(1D‘gy/‘fngufW&l,)JLCﬁﬂuf;lf'uwégé%f/’&’%ﬁllfgﬁbf

LTAE S s 86 Pt o S 2 a2 JMUL)IWJ"’
S cf JJ&LLLMWJ(W)JMu:ut;@';.?iwgwy%mdjmgji’%)
Teae FEP M 19 S G e § 2R foor s TP f &2
D ¢ 2L Forpf E ehsd T B E Loched cnnl

&}%ﬁﬁj}:‘/vg;(ﬁmw’dﬂzd“/‘?ﬁ U olop L7 :uyujsjtz,u‘?

L Lo et FEEeken 2 S ST g A W B e
LG I e ed Sz il o DiéJuLLuawmﬁ'/’/,uJ* edinZ
uﬁ‘wmu.d,ﬁ)r(‘"Ku1<@;/554¢vfu%f¢uﬁj}ﬂg L S S s

(13)cc_‘Ldv

Luy}r&d/m.:,yuu’u/uJ‘umé)bérd/wiolﬁ(/j/g” :alﬁu"rijui'?
uwf‘:’ll/u‘vd/uiuf;;géL/f/aU}dw’i/fuiilﬁJ.’p@}dw’i:’/@;!’.éaﬁC/d/{
(f’t{(wﬂu.;l’-éﬁfLx'mL_;Tut.;ubuf;w.ﬁ‘Y.w;u‘u?-ugjw/dwaw

(14)“‘édl'/

sl e g Jui:djféfljdﬁw'[j%H‘i/\;!‘i/\lob"?r/f/j:uj’?
&JB'/.;TJ.‘I&/gzl/u’l;J}’Jaﬁ;aﬁc-g/.ﬂigut‘{g_ﬁ&/f(:{

sl o 2 LR e RS s Flsimir o .:,;(‘&cffjg’*? —(10)
B VI N { LTINS PR G D)

98w sF B —(12)

eSS NaF a8l S GIE I —(13)

i fep e B S B e —(14)



8 ebUERSS ol S E

A2 d LEL Jochulinf SoFPFSE S P ol phna bl
LIS e S et S S sy L A U
oS ;g!’(u.mtf.,g,;i,j (}’Juumlé_tle,/@l‘gbv,fum,ug_‘g,
_‘Ld'm/mgsw ujf)Jiwﬂfg;/ﬁu,L_;T/,{,y;&yG?Kng

IR SEE WUt e

U:U}/l)l))ﬁu%df¢/:((:/,”ut‘/(g JT&/}J/&’.{;JJ/? UU})L;«LAP'U“J’M

:!Zixbérgéuifﬁng,ubd)gfvf

ALl d 3l weE LT
LLnpAer ETfie (1Ll P18 ISt o
L'JU}')J:LA:

Lﬁyd/wk‘»}@wﬂléd/ﬁwo@(/jggﬁ'?

L Treerult A el ol A3 £ uP s diaiu
Iﬁaéz[]’/@(g

ulf-c;.c;i}'/"'“(fow)..ic; J@’/!"}w&f u;zg“,/&?@/?iu}&? Ik
Gl E i cMwe it 23SV d K e L i
Llipe e cabir Ll Tei L 5 TueF 67 Ly VAb
AT essioiosin SL S T E s f a5 F S
S el f AP e fra il P St



9 ebUERSS ol S E

algﬂufyc;é'ﬁd/aw;(j’flﬂ
(U%‘ﬁe‘d/pu.{’)‘éﬂ‘f;‘f?/ -1

g;/’}yJ;[ﬁ/uﬁu’;fibfu//d/.bcJ/J&/}GUJﬁ/LJ&;I;gﬁjJﬂ

_w/o’i/“_u(/’uuiﬁ e wd f s s P ik LJ;JlJﬁbUf
bfuf&’Z;-'Luf’J’TJ“';J'-ufw6}ﬁ/,@;4é4/kﬁi>'¢u;>ué£
Ul -‘gjgw";'?;/;év/j%k!Lufu.yﬁdgu:f?»J/“(f/_ﬁ.g
e VoG8t d Lol s dUndde s e L &2
Ju&igh}zjﬂééﬂrvﬁ:{éumﬁnﬁ _é/éé?w,ydw}vw/yw;y
P ese S AN U ST R i 255 |

JEet

o

=@ Sl Fllrer 1
‘Ly/J:J/UqLKdYMAUT} 2
jﬁku&{;{'ui»ﬁmg 3

Ll §eP &t g b Gold St §n Peolond A0

i e U U E L e it gl L e e for £
Lu’?_&l./'ﬁ%&f’;&ubm,tdﬂJM@!L.,T»JLL/uy.uﬁjlle’,wu‘r
Kt () e & & n 1 poat DU E S5 UEE L Jbe
262 S Gop S S e nd Seolond T e S
o F ABKF ol TR S e W™ L e e T
.:;@,Léguuﬁ’gugpuéfsgatuﬁ’/»d/ﬁjﬁ-ééu?;d}d/ Kol
G i 4ol ¥ P U 7 1 T B U4 i



10 HebUERSS ol e S E

L(’/iﬁt J/.L.L/./.@lb.,)“!'{)ﬁ)wu:JIU)/)M//J?U{.’U{.’U"{K;/)(U’»Lu?lﬁ
Ll L& S s L S P

J“,J,czJ;'EL}QE&,%U%/V@K&JMFL? Uit ot ¢S 1hil®
Wi L6T 5 b S d &S etuo sl £ ald g 1 e &
Al dirgd & i S A 2 s Lo S1se ol siap £
J’;/gLuyﬂuﬂlﬂwum;é&i/vmfﬁ CoabalFle 2V LSt
WAES TG S L Az nZ Sosir§np2s A K=
:;.¢uﬁijd,tgmanz./%}:‘nKu’u?m&wuzé.u:/’?fnuw S f
WAL T L L Send sk o S L L0 S AT

L bl F St ISR L LT P U PGy sk ML F Je
AP JiLL/}*iéghﬁdﬂim&mﬁd:lﬁu: R PRV
DY R PSR VSN ST OOl PRI v i g
J&L‘ﬁJig1_9u/;u,+fd;»/%va(/w 1 & (1) §1828 27557
iunt;,uu/“rﬂﬁm%fo/&vjﬁd JuéLfﬁé:)m&}@uwum//ﬁ'fdﬁu
el Wbzl U2 Ut & )L%ib'ﬁ:l:/égrl/ et Shor Ut dL e (B

W Gl ot E S e

A fg e 5 ) 26T Ledbe ity ¥

(1+_A9

TN 5L 190 A I AN P T I e

S L ool el F36 e L e 2 e jire
L P SB LA L s el p s el et E S s
el 6o dir o it Lo b2 ol (/j/,zu"‘? _J]l,‘jﬁluﬁ.wfé/,

(15)- PLD, 1986, SC 360.



11 a'/’nguhKJtiﬁ)matﬁr/j/gﬂ

c;gt‘d/u.ﬁy‘é_“Jl,wJ;d“G;L?,T_ffJ@/Gulfu{&J& VA6
1 Seberini il 2368 Pl Ll S
L okl SP L BT TS b o f Fps S esf o o

VS () Y}

ﬁ’luy(}p@ 1

AIGF G i

KXY KJM,wtg/Ko),J;b ut.,,gm._ﬁ;%djbbumdptﬁjuyz
U A UEANGP B8 oF o OF o bt 656 sl 2 i
_;Tuljlp!-LL/.JJc«l‘pJ!iéJd,«gmﬁﬁJdWl;ﬁvaéégt‘d/bﬁy‘
WS L i f 8 o et ST b IU2 getssd 1i
-wJﬁu:&’zv_uuﬁzufc w AL e Sl

WA TS T nZ S F s

/.";J?/T,yfb"rgu%:)!’/\,;bi'ﬁ{‘}iJl_+C¢&JL{JIIJQ;/5lC¢/J5}E}/J
Lol U 55 1 1991 o1 fwz»_;(‘;/m;uuuisﬂ_cb_duéL::»/,b,mwr*
UO_So bup bl Gt s g ine S Qb Lol

(u@@yﬁ(ud‘ﬁ&ﬁ‘f) (T-CJ,"CL,JL:JI -
S Y’W)Jd/u’déuﬁgfd///l:.wuﬁ¢/[M.;J/J§L&,;CQIL}‘JD‘/5

AU v S sl s A& pe Pl e 56 U
Sl S AEer® es S 3rar e ws S e £ e Lot

_!r’-!u“()'-ﬁ-"(ulf:UT)’Jl;&)unU)&:’L}'J!JIL:/IJ!;Q‘G/:JU!M(/}/::Ji"’ —(16)



12 a'/’nguhKJtiﬁ)matﬁr/j/gﬂ

ziu*’)r@”u"‘?,,c?&f”Lsz_otﬁ,»/j/gJ"*.gur/"(u/uué/(:@ﬁ:;dwu/
L!Ld’ﬁj}fg%bycﬁlﬂf}'ﬁc}kg de!,J/”L-(Jﬁl/?jjJiﬁJ!;,lé
ilﬁf;;d:‘ﬁg4_,§/7gf/dc;,ﬁ S e o F A S Lz s J
o ,A,L/mf(ga},uﬁ VJTuﬁ’utb/JLJL?(fﬂ:g duuﬁwfumé
et S TG e S eSS fe
FS 1T B St SR & 5T ol St A £y

:QL)4}'J?,Lné/}7
L S A SIS e S A S s e St $s S ol Ul U

n;'/’kgufrw.:ufdijkgu(uium,»{ r}/Jgu/u)u'gg;rwmmjxu’d/mufu'?

(17><df
(ol.ﬁdt{,“wfl’w,y/{r‘) aff(f/"d/ﬂ" -

LA WS T b 2 e $T8 2 SB K3 P e
f*/;mv@y,/ el sy LIt JUtrg ot o bl fszt )
fuﬁd@lg{g,«:{ﬁL/}@V}g@_t‘%m/d?"Jca ,:,w/{)/.u&"//b//lf
LA i 1z Be S S bot e S A3 522 =5 it s 3ot
/((_}CfKﬂ‘/@/l‘/uﬁ/uqu%(}‘/ﬁﬂbjfdjlj-y{.u’ldd};(}!j:,_L“tgu
.:;fa%/‘d;,?éio'/’tgiau;‘fagﬁ _g@;d%;mwuuﬁiédtﬁw
K.»%/‘g}jﬁdmfcjl'/’gupuéfuwL%&Juﬁfmjuw@uﬁ
Y W) U:Afz"Lﬁén/l;dﬁuf&t‘)ﬁdﬂ}&EJ’J!-&;GUI)‘&;J
Sy b n™ Lo LS ks S e

AS —17



13 a'/’nguhKJtiﬁ)matﬁr/j/gﬂ

Lh'af/?;_dlﬁfucdr.‘j/vcub‘ldﬂ/ld/ﬁL&chL:«TuﬁMu”
QLP&’AC:'U’-J&Jib/z’{,dg/f&a@eU:UJ;VZJLJ})J'/)Io;WJlg
o £ 2T S e ASE Tl

Mo LIRS G
> J 2A U uiufdluj Al
i usndnd e el nesjenfue 07 i

~Unlaolio 211 U9

Qes b (1l L e wI S PSSl Tl
LS o P e S5 9IS P TE s Sl IS
L/Jy“/?uum%mguggiwdff/ ul;ﬁ;-‘a&(d)ajlgluﬁfud?/ s JTs
,J/..U/(‘fl:/;lél./.oﬁl?'g?fd/ﬁ &"Lw‘/uﬁu‘zm -Lal"flglfdi’?w;vagf(
J.:,M'/L_,Tum;éaim_t:ﬁw;ﬂ/'}fKﬁ4:gJujlyf/C/uy
NI LI N B u‘(MJ/t/ﬂL/fu, MG S g
a2 it Juﬁéru/l/?/h)‘( S s A p sl
WA CE 6 el bt 1 Lo

e UG L §5 e R F L St F el anE
SH L) AT S ap b Lt S erF L
S v o P T U osto A6 s w6 d Sisluntsd S LGt e 10 4 S
Ve AU e Tt J G5 o 2SI P st 3P e S b
G e e $rm ol W WG S 2 LU il 5 S F AT
<+D:ngﬁf‘0)J}i,flg,bv/f6/5)401Unu::,.<a&150}b.),o/){rLi/‘uKJéJi‘:fC/(
uf.xﬁf“/,u‘m_ﬁmﬁ_nJJuJJu/ajc‘_y/n;ﬁﬁ4,ug@ff§.d/,/£££;ﬁﬁsgl
g;iiédjpg ujiyyﬁuftugé.né/uﬁ’&f'%ti_;/ﬁz.imc/miﬁn
sty e B P i i S m3 p S0k o fmu&ﬁ/uf&})u'?96¢



14 HebUERSS ol e S E

uj€¢;vf:o/fﬁ,g’dg<%énug%¢<9Cﬁndﬁ4u1?uno{a&5&f§;ﬁ&l/
w?n&;)jé}fuﬁwgéul/vb,Juumélgy&iﬁ/,ulIug&;)dsu;;(ug.ﬁs,lz
e W e el flogit 3 K el (Fel o2, 8

(/iﬁﬁfﬁuﬁd?lﬂ:‘_}:@é}mpuu‘?égi&gi”&;ﬁﬁumﬁ?
JEL SR G R E ATy U e U Gl
J/}’i{f&lgﬁ&rl'cuﬁ&@‘g ui'?mfjﬁjﬂlulﬁ(/fﬁui'?fﬁ-é
S e BSC WA G T L AR oK P
gm,a?&;/ufﬂyutu;iézg,u'g;;/;gi}uitéug"? S NE 2 e
S S 6 Jo LB rns rdolo 5 S Pl W U 5
3y/u:L'LiJ!ul/%!giﬂj&néé:ff/:}wolﬁ”/jﬁﬁ
I am with respect unable to agree with the reasoning of my learned
brothers shafi Ur Rahman and M.S.H Qureshi except that I agree
that the Fedral Shariat Court had the jurisdication to examine the
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proposition laid down on the law of pre-emption in the leading

judgment of my learned brother Pir Muhammad Karam Shah."®
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Abstract

In the early Islamic civilization, the process of zakat had been
carrying out without any interference till the 7% century A-H, when
Tatars changed the process as they said that the distribution of zakat
would be by the people themselves as it could not be distributed to the
Non-Muslims. Since then, the same process is being practiced in the
subcontinent of Indo-Pak. In 1973 with the constitution of Pakistan,
a decision was made to establish a committee for managing the affairs
of zakat, under the article 31(2)(c). For the legislation of zakat
Process, on 8" may, 1976 the “Council of Islamic Ideology”
suggested to use the zakat Law of AJK 1974. On July 5" Martial
Law was declared. In 1979 the idea of Zakat Council was put forth.
Zakat and Usher Ordinance was announced on June 20th, 1980. It
was the first law of zakat in Pakistan. Till 1997, no amendments
were made, but in the same year several changes came into being by
the National Assembly of Pakistan, regarding zakat. Later in 2003,
disbursement procedure of zakat program was introduced by the
Ministry Of religious Affairs (MORA), Pakistan. In 2004, Khalid
Nazir, a research scholar in (IIUI) discussed the importance of zakat
Law and how this law was made throughout the history. Most of the
laws of zakat were made during the military regime. The Parliament
of Pakistan accepted these laws. Further research work is required on
this issue to eliminate the flaws present in today's laws of zakat so
that they can be implemented properly and we can get more benefits
that will result in better socio-economic situation. A critical study of
the legislation of the zakat law is conducted in the present work.

Keywords: Zakat Law, Legislation of Zakat, Pakistan Zakat Law, Zakat
and Usher Ordinance,
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Abstract

There has always been an Islamic state on any part of the
globe. Despite the weaknesses in personal lives of the rulers,
Islam has been the “constitution” for them. In pre-colonial
Muslim world laws violating the injunctions of Islam were
never implemented as frequent as the postcolonial periods.
Pakistan also inherited certain such laws from the Company’s
government. Pakistan was created to implement Islamic laws
and principles. Its Constitution, thus, stands Islamic one and
accordingly many laws tried to be in conformity with the
Injunctions of Islam. That includes the personal laws as well.
It gives rise to debate over the compatibility or otherwise of
such laws with the Injunctions of Islam especially the issue of
divorce and inheritance of grandchild. The present paper aims
to analyze these two issues and recommendations will be made
in the context of Malaysia.
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Abstract

Pakistan is an ideological state created in the name of Islam.
Muslims of India needed a place where they could do
practice Islamic laws and principles freely. The Islamization
of laws in Pakistan started after 1960. Many Islamic
institutions were created for this purpose: the council of
Islamic Ideology is one of them. The Council was established
in 1962, under the government of Ayub Khan, designated as
Islamic Advisory Council. It was re-designated in 1973 as
Council of Islamic Ideology. The Council is a constitutional
body of Pakistan that advises the legislature whether or not a
certain law is repugnant to Islam; namely, the Qur’an and
the Sunnah and responsible for giving legal advice to the
Parliament in this regard. This paper analyses the role of the
Council for Islamization of law of Inheritance. Meanwhile,
special focus will be on the issue of inheritance of an Orphan
(grandson/ daughter) and the opinion of the Council.

Keywords: role, Council of Islamic Ideology. Islamization,
inheritance, Orphan, grandson.
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“The Muslim Family Laws Ordinance of 1961 is utterly
un-Islamic. It is against the Holy Qur’an and Sunnah. It
has dared to amend the Qur’anic Law to the extent of
IRTIDAD and its existence is a Slur, a Blot on the
religion, the name of Islam and our Islamic country.
Such legislation, or even its name, needs not be
protected. Let us clean this blot altogether by its total
REPEAL.”(19)
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